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AP DUNG LE CONG BANG: KINH NGHIEM PHAP LUAT ANH
VA KHUYEN NGHI CHO VIET NAM

TOm tat:

L& cong bang hay Equity 1a mot
khai niém phap luat gan lién voi lich
st phap luat cua chau Au luc dia ciing
nhu trong hé thdng Common Law (dic
biét 1a tai Anh). Nhitng van dé xoay
quanh 1& cong bang ludn thu hat sy
quan tdm cua cac hoc gia tir cach giai
thich cling nhu méi quan hé caa né voi
phap luat tir thoi Trung c6 dén ca thoi
diém hién nay. Trong béi canh cua su
phat trién nay, Viét Nam 1a mot nuéc
thuoc hé théng phap luat dan su nén
chu yéu dya vao cac quy dinh cua luat
thanh van. Tuy nhién, 1& cong bang
cling di duoc lan dau quy dinh trong
Bo luat Dan sy nam 2015. Nghién ctru
nay sé tap trung phén tich nhung quan
niém, cach hiéu va mot sé an Ie vé I8
cong bang tai Anh, tir 6 cung cap mot
s6 gia tri tham khao cho Viét Nam
trong bdi canh hién nay.
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Abstract:

Equity is a legal concept closely
associated with the history of European
continental law as well as the Common
Law system (particularly in England).
Issues concerning equity have consistently
attracted the attention of scholars, from
interpretations of its meaning to its
relationship with the law, spanning from
the medieval period to the present day.
Within  this  developmental  context,
Vietnam, as a state belonging to the civil
law tradition, relies primarily on codified
statutes. However, equity was introduced
for the first time in the 2015 Civil Code.
This study focuses on analyzing the
notions, interpretations, and selected case
law on equity in the United Kingdom,
thereby providing reference values for
Vietnam in the current context.
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1. Pt van dé

Trong bdi canh phap luat hién dai ngdy cang phat trién va da dang, su van dung
nguyén tic cong bang trong giai quyét tranh chap phéap 1y da tro thanh mot yéu td
khdng thé thiéu nham dam bao su cdng bang va hiéu qua thuc thi phap luat. Khai niém
I& cong bang (Equity) vén phat sinh tir hé théng Common Law (Théng luat) tai Anh,
véi lich sir 1au doi va lién tuc, dong vai tro quan trong trong viéc khic phuc nhirng han
ché cua luat thanh vin, mang dén sy linh hoat va kha ning diéu chinh cac tinh hudng
phap ly phic tap. Bén canh d6, hé théng phap luat dan sy nhu & Viét Nam tap trung
vao quy dinh rd rang, chat ché cua luat thanh vin, doi khi gy ra nhitng bat cap trong
thuc tidn ap dung. Viéc dua nguyén tic céng bang vao Bo luat Dan sy nim 2015
khong chi phan anh xu huéng hoi nhap va phat trién cua phap luat Viét Nam ma con
mé ra co hoi tiép nhan céc gia tri phap Iy quéc té nham hoan thién hé théng phap luat
trong nudc. Do d6, nghién ciru su sic cac quan diém Iy luan, cach thic van dung
cling cac an Ié vé 1& cong bang tai Anh s& cung cap nhitng bai hoc kinh nghiém gop
phan dinh huéng hoan thién phap luat Viét Nam theo hudng cong bang, hiéu qua va
phil hop véi thuc tién xa hoi ngay nay.

2. Mt s6 quan niém vé I& cong bang dwéi goc nhin so sanh

L& cong bang 1a mot khai niem kho nam bat trong suét lich sir phét trién cua
phép luat. Qua nhiéu thé ky, hinh thanh va ton tai rat nhiéu tén goi khac nhau nhu sy
than trong, binh dang, cong bang, hai hoa, sy giai thich vuot ra ngoai khudn kho cua
luat phap, cong 1y, cong 1y trong cac truong hop cu thé, mot phan cua luat tw nhién'.
L& cong bang c6 thé duge xac dinh trong nhiéu xa hoi va ton gido ngay ca khi ¢ cac
hinh thac khac nhau ngay trong ca thong luat va dan luat (Civil Law). Nguoi Hy Lap
goi d6 1a sy khoan hong trong khi dé luat phap Trung Qudc c6 dai mo ta 14 1ong trac an
va trong triét hoc An Do gido nguoi ta tim thiy hoc thuyét vé I8 phai?. Tuy nhién, thuat
ngir 18 cong bang bat ngudn tir luat La M4 véi tén goi ‘aequitas™. Bén canh do,
Aristotle lan dau tién dinh nghia 1& céng bang nhu “viéc sira chiza lugt khi lugt b;
khiém khuyét vi tinh phé bién cua lugt™. Ba trong sé cac cach hiéu khac nhau nay

! Renato Beneduzi (2012), Equity in the Civil Law Tradition, tr. 165.

2 Margaret White (2004), Equity - a general principles of law recognised by civilized nations, Queensland
U.Tec. L. & Just..J., s6 4(1), tr. 104.

% Maurizio Lupoi (2020), English “equity” and the civil law-a tale of two worlds, Trusts & Trustees,
s6 26(2), tr. 177.

* Nguyén van: a correction of Law, where Law is defective by reason of its universality. Xem tai: Aristotle,
The Nicomachean Ethics of Aristotle, Chapter XV, truy cap tai https://www.gutenberg.org/files/, truy cap
ngay 12/8/2025.

182


https://www.gutenberg.org/files/

TRUONG PAI HQC LUAT, PAl HOC HUE

ngay nay dugc sir dung thuong xuyén trong truyén thdng luat dan su. Thir nhat, I8
céng bang thudng duoc coi [a mot hinh thic tly y. Thir hai, 18 ¢ong bang mang tu cach
dai dién cho cong 1y trong trudong hop cu thé. Thi ba, véi tu cach 1a mot phuong tién
giai thich theo luat dinh ngoai lut thanh vin (phan lén theo nghia cta Aristotle 1a stra
chira luat khi n6 bi khiém khuyét do tinh thiéu phé quét caa no). Tur thé ky XII-XIV,
hau hét cac hé thdng phap luat & chau Au déu phai dwong dau véi tinh trang thiéu kha
ning theo kip sy phat trién cia x& hoi’. Sau d6, nhitng nha lap phap vé Giéo luat
(Canon law)®, dang chu y nhat 1a Hong y Hostiensis vao ntra sau thé ky XI11, di cho
rang ton tai mot ‘aequitas’ bat thanh van, c6 thé xem nhu d6 1a luat cua Chia va duoc
hiéu rang, 18 cong bang s& dwoc &p dung ngay ca khi trai voi luat thanh van'.

Sy khoi ngudn cua 18 cong bang lién quan truc tiép dén luat dan sy. Thong luat &
thoi diém day dua trén quy tic xu ly cac hop ddng, quyén s¢ hitu cing nhiéu van dé
khac. Trong trudong hop khong cd bién phap khic phuc (remedial actions) nao duoc
cung cap tai cac tda an Thong luat, hoic khi két qua dat duoc tir viéc ap dung Théng
luat c6 thé bi coi 1a chwa hop 1y thi c6 thé kién nghi v&i Nha vua va sau d6 1a Dai Phap
quan (Lord Chancellor) dua ra bién phap khic phuc thong qua viéc thuc hién quyén
quyét dinh cia minh® Dan dan cac nguyén tic cong bing ndi 1én nhu mot phan bd
sung cho ca luat La M4 va théng luat caa Anh dya trén nhu cau cai thién hoic sia doi
noi dung cua luat dan su. Trong luat La Ma, né dugc chira trong ius honorarium ma
qua d6 cac tham phan s& ban hanh cac sic 1énh hd tro, bd sung hoic stra chira luat dan
su”. Hon thé nita, sy khéac biét giira I& cong biang va luat dan su dwong dai tai Anh Itc
bay gio 1a 18 céng bang dit ra mot trat tu phap ly caa riéng no, duogc hd tro boi hoc
thuat dan su va giéo luat °. L& cong bing & Anh 1a mét tap hop cac quy tic dwoc phat
trién thdng qua sy phat trién cua cac tda an quan ly va nén tang caa né nam & luong
tam (Conscience hay niém tin ngi tam) cta cac bén co lién quan nhu cac ludt su cua
thoi ky du hinh thanh 1& cong bang cé nhan thirc kha ro rang™.

> Maurizio Lupoi (2020), sdd, tr.177.

® Canon Law thuong duoc hiéu 13 Luat Gido hoi (hay Gido luat) 1 bo luat dugc ban hanh trong mot s6 nha
tho Thién Chda gido boi co quan gido hoi hop phap dé quan ly ca toan bo nha tho, cic co quan tryc thude
cling nhu vé hanh vi va hanh dong ciia cac ca nhan. Canon Law pho bién tai Anh va La MA.

" Maurizio Lupoi (2020), sdd, tr.177.

8 Graham Virgo (2018), sdd, tr. 5.

% lus Honorarium (luat thim phén) 1a mot cach phan loai do cac luat gia thoi dé quéc La M& xay dung dé
phan biét luat riéng do céc thdm phan tu phap ban hanh vdi ius Civile (luat dan sy), Xem tai: Williamson
Callie (2016), ius honorarium, NXB Oxford Research Encyclopedia of Classics. va Verhagen, Hendrik LE. "6.
lus Honorarium, Equity and Real Security: Parallel Lines of Legal Development.” Law & Equity. Brill
Nijhoff, 2014. 129-160.

% williamson Callie (2016), sdd, tr. 180.
! Graham Virgo (2018), sdd, tr. 5.
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Tham phéan Browne-Wilkinson khang dinh riang: “Tham quyén dé &p dung I8 cong
bang phu thudc vao lwong tim ctia ngudi nam gitr loi ich hop phap bi anh huong, anh
ta khong thé 1a nguoi dugc uy thac tai san néu va chi khi ngudi d6 khong biét vé cac
su kién bi c4o budc anh huéng dén luong tim cua anh ta”*?. Luat thanh van, trong mot
s6 trudong hop, ¢ thé phai nhuong chd cho I8 ¢ong bang, diéu nay c6 nghia 13, trong
pham vi céc quy pham cua 1& cong bang, mot quy dinh luat thanh vin khong thé dugc
vién din nhu mét 14 chin dé che day hoic duy tri mot két qua trai véi luong tim va
cong ly. Chang han, khi luat yéu cau mét sé hop ddng nhat dinh phai duoc lap thanh
van ban va mot bén dua ra yéu cau vé mot 1i hira miéng, mac du 1oi hara miéng nhu
vay la vo hiéu vé mat phap 1y, nhung 1& cong bang cé thé budc bi cao phai giir loi hira
miéng cua minh néu do 1a diéu phu hop véi lwong tam*3. Su khéc biét giira luat thanh
van va 18 cong bang la su khac biét gitra cac quy tac chung ¢ dinh va su khoan hong
dic biét. Trong khi luat thanh vin 1a mot hé théng duogc thiét 1ap gém céc quy tic tng
xtr chung va cé dinh, thi I8 cong bang dugc xem nhu luat c6 kha niang linh dong trong
tredng hop cu thé va giam di sw cing nhéc cua luat thanh van™,

Ngay nay, 1& cdng bang khong chi don thuan 14 su lya chon bién phap khic phuc
cho tirng su viéc, su kién da xay ra, ma khai niém nay tham chi con duoc coi trong hon
ca mot su can thiét khi duoc xac dinh boi quy mé caa moét qudc gia dua trén cac dic
diém ban sic riéng biét cua qudc gia d6. L& cdng bang di dinh hinh va xac dinh rd vai
trd cta co quan tu phap nhu mot bién phép can thiép dic biét dé giai quyét mot van dé
dic biet™. Ciing can phai dé cap dén vai tro cua I cong bang trong giai thich phéap luat
khi 1& cong bang nam ngoai nhing dién giai luat dinh nghiém ngat dé d¢am bao rang
két qua phap Iy phd hop véi dao dirc. L& cong bang cd thé duoc xem nhu mot cach
thizc chdng viéc lam dung cac dao luat khéng nhim muc dich ton trong cdng ly, phan
anh y tuéng rang tham phan nén quyét dinh cac vy an theo sy céng bang cua luong
tdm ho thay vi chi theo thu tuc phap ly.

L& cong bang dugc phan loai theo nhiéu cach thire khac nhau. Pau tién, phan loai
theo méi quan hé cua I& cong bang véi phap luat, 1& cong bang mang ¥ nghia “tuan theo”
luat dinh va dua ra nhitng giai thich rd rang dua trén co s& phap luat (interpretive equity).

12 Westdeutsche Landesbank Girozentrale V Islington Lbc [1996] 1 2 All ER 961, 988.
3 Graham Virgo (2018), sdd, tr. 5.

14 Jennifer Nadler (2021), What is Distinctive about the Law of Equity?, Oxford Journal of Legal Studies,
s6 41(3), tr. 854.

> John Valery White (2022), Cilvil right equity: An introduction to a theory of what civil rights has
become, WASH. & LEE L. REV.,, no 78, pp. 1889.
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L& cdng bang s& dugc thim phan trong trudng hop mot vin ban phap 1y khong rd rang
hodc mo hd, phai &p dung cach giai thich hop ly hodc muc dich phu hop vai cong ly
tirc 1a phai phu hop véi su cong bang™. Thém vao dé, lién quan dén luat phap, 18 cong
bang duwoc xem 13 phuong thirc bé sung cho phép luat hon 13 tuén theo phap luét dudi
dang bé sung hoic tich hop ddi véi quy pham phép luat. Cé thé hiéu, khi khong c6 quy
pham phap luat nao duogc ap dung va khong thé giai quyét bang cach st dung phap luat
thue dinh bao gém ca tap quan, 1& cdng bang can déng vai tro bd sung hoic tich hop
dé lap day khoang tréng hoic khoang tréng phap ly, pht hop véi hoan canh cua ting
truong hop cu thé.

L& cong bang, theo quan diém cua Castan Tobefias'’, ciing c¢6 thé dwoc chia thanh
I& cong bang chu quan (subject equity) va 1& cdng bing khach quan ( objective equity).
Chu thé trong méi quan hé nay la tham phan, vi 1& d6, 18 céng bang “chu quan” duoc
sinh ra tir cam x(c hoic sy danh gia vé cong ly caa tham phén (hoic rong hon cé thé la
ngudi 4p dung luat phap). Trong khi d6, 1& cong bang “khach quan”, dap (ng céc tiéu
chi duoc dat ra ma khong dua trén nhitng quan diém ca nhan. L& cong bang co thé tiép
can dudi goc do 1a mot khai niém “dao dirc” va dé bi nham 13n véi ius (tiéng latin cua
phap luat hay cong ly). Tuy nhién, 1& céng bang 1a mot pham trd gan véi su hinh thanh,
phét trién va duy tri luat phap. Déi vai cac quy pham phap luat, vi nha 1ap phap khéng
thé diéu chinh hét tat ca nhiing gi dién ra trong cudc séng, I& cong bang tap hop cac
tap quan x& hoi da ton tai tir lau va duoc biét dén véi tinh dong nhat va tinh chat phd
quat véi su cong nhan. Dudi phuong dién nay, luat phap tro thanh sy hién thuc hda I8
cdng bang. Tuy nhién, 1& céng biang mang tinh chat cua ting vu viéc cu thé dya trén
g6c nhin caa tham phan ma khong phai dudi goc do lap phap. O Viét Nam, 18 cong
bang c6 thé duoc xem 1a mot nguyén tac/nguon bo tro dugc sir dung dé giai thich phap
luat hoic lap day khoang tréng phap luat trong xét xir dan sy va thwong mai. L& cong
bang khong thay thé phap luat ma bao dam phan quyét cé tinh hop Iy, phi hop voi
chuan muc dao duc va céc gia tri xa hoi dugc thira nhan trong ting truong hop cu thé.
Noi dung nay s& duoc phan tich rd hon ¢ phan 4.

3. Ap dung & cong bang trong phap luat Anh qua mét so an 1é tiéu biéu

Duéi thoi Victoria, Josiah Smith da dua ra nhan dinh dé giai thich y nghia cua 18
cong bang: Theo nghia tong quat nhat, I& cong bang dong nghia véi cong ly tu nhién.

18 Falcon, y Tella, Marfa José, va y Tella, Maria Jose Falcon (2008). Equity and Law, NXB BRILL, pp. 132.

17 Jose Castan Tobefias (1954), La formulacién judicial del derecho: jurisprudencia y arbitrio de equidad,
pp. 53.
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Nhung 1& cdng bing khac biét véi phép luat va duoc giai thich trong Toa an Cong
bang véi ¥ nghia hep hon. L& cong bang ké tir d6 da di vao hé thong phap luat Anh
trong thoi Trung c6 tai B6 Tu phap, mot co quan nha nudc do Thu tudng quan ly,
ngudi dugc uy quyén thuc thi dac quyén ban an cua hoang gia trong nhirng truong hop
can dén céc bién phap khic phuc dic biét. L& cdng bing trong thoi dai Victoria tai Anh
da trai qua mot sy chuyén dbi lién quan dén phap 1y va dao dtc va duoc thé hién trong
cac cudc tranh luan xung quanh cai cach phap luat, cac nguyén tic dao dic va tham
quyén thé ché khi khéi niém I& céng bang c6 méi lién hé mat thiét voi cac khai niém
vé cong ly tu nhién.

MA&i quan hé giita 1& cong bang va thdng luat nhan manh nhiing cing thang trong
hé théng phép luat Anh ma cudc cai cach tu phap tim cach giai quyét. Piéu nay ciing
dan dén nhitng quan diém chi trich céch tiép can vé viéc 18 cong bang duoc hé thdng
hoa qua mic va viéc lam dung &n 1& hon 1a nhitng can nhac cin ban vé dao dac. Sy
kh&c biét so voi nén tang dao dirc ban dau cia Equity da dan dén mot sy thay doi vé
ngit nghia trong d6 cac thuat ngir nhu "cong bang" va "niém tin" trg nén tach biét khoi
ngudn gdc dao duc cua ching, phuc vu loi ich thuong mai hon 13 cdc ménh Iénh dao
duc. Cudc tranh luan xung quanh nén tang triét hoc cua cong bang xoay quanh ban
chat, muc dich va méi quan hé caa né véi thdng luat. Trong khi mét sé hoc gia cho
rang cong bang chi don thuan la san pham cua hoan canh lich st thi nhitng nguoi khac
khang dinh nén tang triét hoc riéng biét ciia nd va vai trd cua no trong viéc sira chira
nhirng thiéu sét trong hé théng thong luat™.

Trong hé théng phap luat Anh, I& cong bang duoc hinh thanh va phat trién cha
yéu thong qua an 1¢. Khac véi luat thanh vin, 18 cong bang dwa vao cach tham phan
giai quyét céc tinh hudng thyc té khi nhitng quy tic caa thdng luat tré nén quéa cang
nhic hoic dan dén két qua bat cong. Vi vay, cac phan quyét ciia Toa an Cong bang
thuong thé hién rat rd tinh than ngin chan sy lam dung quyén lgi hop phép dé chéng
lai nguyén tic cong bang. Piéu niy c6 nghia 13, ngay ca khi mot bén “dung luat” vé
mat hinh thtc, toa van c6 thé can thiép néu ho st dung quyén do6 theo cach gy bat
cong cho ngudi khic. Pay chinh 13 vai tro dic trung cua equity: dam bao rang phap
luat khong bi loi dung dé tao ra két qua sai trai. Hai an 18 dugc dé cap dudi day la
nhitng minh chimg dién hinh.

18 Jenifer Nadler (2021), sdd, tr. 872. Xem thém: Charlie Webb and Tim Akkouh, Trusts Law (5th edn,
Palgrave Macmillan 2017), pp. 6.
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1. Binions v Evans®®

Ong ba Binions (bi don) da hira v&i ngudi ban 1a ba Evans (nguyén don) rang s&
cho phép ba Evans ¢ lai ngdi nha caa minh sudt doi sau khi ho hoan thanh giao dich,
tuy nhién sau d6, phia 6ng ba Binions di cb ging dudi ba Evans ra khoi ngdi nha trén.
Déi véi vu kién nay, Tham phan Lord Denning MR cho rang, ba Evans c6 thé khang
dinh quyén hop phap dé & lai ngdi nha cia minh dé chdng lai hanh vi cua dng ba
Binions, mac du ba khoéng cé quyén sé hiru tai san hop phap d6i véi ngdi nha noi trén.
Tuy nhién, nham muc dich dat duoc khoan giam gia dang ké dbi véi can nha nay, bi
don di hira cho phép nguyén don ¢ lai cin nha. Chinh diéu nay da giy dung duoc su
tin tudng cho ngudi ban (vi day dugc xem nhu diéu Kién dé ngudi ban ban cin nha cho
ngudi mua). Ngudi mua di hoan toan vi pham 1& cong bang khi tir chéi thuc hién 1oi
hira cia minh. Viéc Tham phan céng nhan viéc thuc thi 161 hira 1a co s& cho viéc xay
dung niém tin giita cac bén nay hoan toan phu hop vaéi nguyén tic cong bang. Trong
truong hop nay, cac bi don bi coi 1a vi pham 1& cdng bang mét cach vo luong tAm
(unconcisable) néu Toa an cho phép cac bi don, dua vao quyén s¢ hiru tai san hop
phép cua ho, tién hanh truc xuit nguyén don ra khoi can nha ké trén®.

Truong hop dugc dé cap & trén 1a an 1& dién hinh cho hoc thuyét promissory
estoppel khi cho phép bao vé quyén loi ctia mot ngudi do tin tudng vao 10i hira cia
mot ngudi khac ma hanh dong ma khong cé sy dam bao bai luat™. Hoc thuyét ciing
thudng duoc ap dung cho luat hop dong khi 10i htra duoc rang budce dé thuc thi ngay
ca khi hop dong chua c6 hiéu luc

2. Vauxhall Motors Ltd v Manchester Ship Canal Co Ltd8%

L& cong bang con dugc minh hoa dic biét ré rang qua phan tich cua Toa an toi
cao Vvé bién phap khac phuc theo I8 cong bang dé giam nhe viéc tudc bo quyen loi doi
Vvé6i cac bén tham gia trong mot truong hop xay ra tai thé ky XXI. Bién phap khic phuc
nay duoc coi 1a mot ché tai sdn co dé ngan bi don tir chdi quyén loi chinh dang cua
nguyén don doi véi tai san bi anh huéng do viéc nguyén don da khong tuan thii nghia
vy da cam két ddi véi bi don. Cu thé, quyén duoc thanh toan trong truong hop viéc

19 Binion v Evans [1972] Ch. 359

20 Binions v Evans [1972] 2 All ER 70.

! Hoc thuyét ciing thuong dugc &p dung cho luat hop dong khi 1oi hira duoc rang bude dé thuc thi ngay ca
khi hop dong chua ¢6 hiéu luc. Lé Thi Diém Phuong, Ap dung 1 cong bang trong giai quyét tranh chap
cua mgt so nuoc va kinh nghiém cho Vigt Nam, Kiém Sat Online (kiemsat.vn).

22 \Jauxhall Motors Ltd v Manchester Ship Canal Co Ltd [2019] 3 WLR 854.
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tudc bo quyén loi s& bi coi 1a di nguoc lai véi cac chuan muc dao duc thong thuong,
dwa trén cac bién phap khic phuc sin c6 va it nghiém khic hon s& duoc &p dung dbi
Vi truong hop cac Bén khdng tién hanh thanh toan theo thoa thuan. Trong trudng hop
nay, nguyén don di vo tinh khong thanh toan £50 cho gidy phép sir dung manh dat 1an
can cua bi don, do d6 bi don da tim cach chdm dat viéc chuyén giao gidy phép, ddng
nghia véi viéc nguyén don s& bi twéc mat quyén st dung dat, von duge dinh gia hon
300.000 bang Anh/nam. Tham phan Briggs, dai dién cho da sé Lords (Tham phén) tai
Toa &n tdi cao, da tuyén bd rang bién phap mién trir tich thu tai san s& “déng mot vai
trd co gia tri trong viéc ngan chan viéc lam dung v6 luong tim cac quyén hop phap
nghiém ngit cho cac muc dich khac véi nhitng muc dich ma chung dugc trao”, chang
han nhu cac hoat dong an ninh nham muc dich dam bao nghia vu thanh toan dugc thuc
hién dung thoi han da thoa thuan. Tuy nhién, 6ng tiép tuc nhan manh rang bién phap
khic phuc nay can phai dugc han ché bai cac ranh giGi vé nguyén tic dé sy thuong ton
dbi voi luat phap Anh trong cac linh vuc kinh doanh va tai san khong bi anh huéng
tiéu cuc bai su can thiép thiéu kiém soat cua 18 cong bang trong bt ky tinh huéng nao.
Toa &n tdi cao, trong trudong hop nay, sin sang mé rong pham vi &p dung cua bién
phap khic phuc theo 1& cong bang dé giam thiéu muac d6 cua viéc tich thu tai san, bao
gom ca viée tudc quyén so hitu dat dai bao gdm ca viéc tuéc gidy phép su dung dat
cua bi don. Trong khi trude do, bién phap khac phuc von chi duoc 4p dung dbi voi
quyén sé hitu dat dai.

Nhung Toa &n tdi cao khong sin sang ma rong tham quyén caa minh & mot mic
d6 cao hon, bao gdbm bat ky quyén phan xir nao ddi véi cac tai san cu thé, dong nghia
véi viéc hoat dong kiém soét cac bién phéap khac phuc sé chi c6 thé do Tham Phan
thuc hién dya trén cac phan quyét ciia chinh minh vi diéu nay s& lam suy yéu tinh chat
ché cua phép luat. Mot mat, phan quyét nhan duoc su ung ho, tuy nhién ciing ton tai
nhitng y kién vé tinh khong chac chin trong quy dinh vé 1& cong bang va viéc ap dung
c4c nguyén tic nay hoan toan phu thudc vao su danh gia, suy xét cia Tham phéan doi
Vvé6i céac su kién va bdi canh caa vu viéc chir khdng phai dua trén cac quy tic duoc ap
dung mot cach ty nhién. Pay 1a minh chuang cho su xung d6t dién hinh giita cach tiép
can dua trén nén tang cac quy dinh san c6 va céch tiép can dya trén cac hoat dong tu
phat dbi vai céc hoat dong cua L& cong bang.

Tu hai an 1€ Binions v Evans va Vauxhall Motors v Manchester Ship Canal, co
thé rit ra bac tranh rd rang vé vai trd dic thi clng céch &p dung cua I& cong bang
trong hé théng phap luat Anh.
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Ther nhdt, ca hai vu viéc déu cho thay I& cong bang hoat dong nhu mot co ché bd
trg nham diéu chinh nhitng tinh huéng ma viéc ap dung cing nhic cac quy tic cua
thong luat co thé dan dén su bat cong. Trong vu viéc Binions v Evans, mic du bi don
cd quyén s& hitu hop phap d6i vai tai san, toa an van tir chdi cho phép ho sir dung
quyén d6 dé pha nhan 16i hira ma chinh ho da dung 1am diéu kién dé dat duoc loi ich
khi mua nha. Toa &4n cdng nhan quyén & lai cia nguyén don khong phai dwa trén quyén
SO hiru, ma can clr vao nghia vu lrong tam phat sinh tir Su tin tuéng va oi hira tao nén
su thay ddi vi thé cua ngudi ban trong giao dich. N6i cach khac, 18 cong bang khong
cho phép mot bén loi dung quy dinh phap luat dé hanh xtr nguoc lai véi sy chinh truc
va niém tin da hinh thanh tr giao dich. Piéu nay ciing phu hop véi nguyén tac kinh
dién cua 1& cong bang: L& cdng bang s& khéng cho phép sir dung quyén hop phép nhu
mot cong cu gian 1an%,

Ther hai, trong vu viéc Vauxhall Motors, 1& cong bang dugc van dung nhu mot co
ché nham ngan chin viéc mot bén lam dung quyén hop phap, véi hanh vi ma Toa an
x4c dinh 1 di 1éch khoi muc dich thuc sy ma quyén dé dugce phap luat trao cho ho.
Piém dang chu y 1a Toa &n ti cao, trong khi cdng nhan nhu cau maé rong pham vi caa
cac bién phap khic phuc theo 1& cdng bang, van dong thoi nhan manh rang su mé rong
nay phai dién ra trong khudn kho cac nguyén tic rd rang va nhat quan. Piéu nay nham
bao dam rang tinh 6n dinh va kha niang dy doan, hai gia tri cot I8i cua hé thong phap
luat Anh ma khong bi suy yéu béi sy linh hoat trong cach giai thich 18 cong bang.

Thit ba, nguyén tic ap dung 18 cong bang tir Toa an Anh cho thay: quyén hop
phap khong thé duoc ap dung theo cach thuc gay ton hai dén 18 phai, sy tin cay chinh
dang va nghia vu lwong tdm phat sinh tir giao dich hay viéc ap dung & céng bang can
bao dam rang phap luat khéng chi diing vé mat hinh thirc ma con ding vé ban chat va
cong ly. Thém vao d6, cac toa an Anh chi lya chon can thiép trong nhiing truong hop
t6n tai su lam dung quyén hop phéap hoic sy mat can déi nghiém trong gitta hanh vi vi
pham va hau qua phéap ly. Cach tiép can than trong nay gilp duy tri mot sy can bang
can thiét khi dong thoi bao d¢am tinh 6n dinh va kha ning du doan cta hé théng phap
luat va vain mé ra khong gian dé Toa an diéu chinh, giai thich nham dat dugc két qua
cdng bang thyc chat trong timg trudng hop cu thé.

4. Mét s6 khuyén nghi cho Viét Nam vé ap dung Ié cong bing

C6 thé thay tir nhitng phan tich ¢ cac phan trén, mot khia canh cin ban cua I8
cdng bang chinh 1a qué trinh hoan thién phap luat va theo dudi cong ly. L& cong bang

2 Nguyén van: Equity will not allow a legal right to be used as an instrument of fraud. An I¢
Rochefoucauld v Boustead [1897] 1 Ch 196 (CA).
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khong chi la di san phap ly cua khéi niém nguyén ban vé su cong bang. L& cong bang
d3 mang ¥ nghia 1a sy doc lap vai cac hé théng phic tap cua quan diém nguyén ban vé
si ¢6ng bing, ciing nhu cac ché tai dam bao cho sy cdng bang dé. Hudng toi viée ddi
trong véi su cing nhac cua cac quy tac phap ly, 1& cong bang tap trung vao hoan canh
cua tirng Vu Vviéc ma nguyén tic cdng biang dugc thé hién thong qua viéc theo dudi
nhitng két qua chinh dang dugc dic trung bai tinh linh hoat, tinh cu thé va tinh dic
thi. Y thirc rong réi vé 18 cong bang ciing nhu cong 1y s& 1am sinh dong hon vai tro
quan trong trong viéc khic phuc va bo sung nhitng khiém khuyét con ton tai caa phap
luat nhdm phuc vu muc dich cudi ciing 1a bao vé quyén loi chinh dang cua cong dan?*.

Bo luat Dan sy Viét Nam nam 1995 va 2005 khong c¢6 quy dinh vé I& cong bang
la mot nguon caa phap luat dan sy, tuy nhién nguyén tic nay da duoc bo sung tai Piéu 6
Bo luat Dan su Viét Nam nam 2015. Quy dinh vé I& cdng bang con duoc dé cap trong
phap luat vé té tung, cu thé tai khoan 3 Diéu 45 cua Bo luat Té tung Dan sy, nhan
manh ring viéc thuc hién nguyén tic I& cdng bing chi xay ra khi luat khéng cé quy
dinh cu thé, khéng cd phong tuc tap quan dé ap dung, khong thé ap dung twong tu phéap
luat va tham chi khéng c6 an ¢ dé hudng dan. Theo PGS.TS. Nguyén Ngoc Pién, voi
quy dinh nhu vay, pham vi &4p dung I& cong bing rat hep®. Mot van dé dang ban 1a vi
tri ciia I8 cong bang trong nguon cua phap luat dan sy khi dang ¢ vi tri cudi ciing trong
danh sach cac nguon luat. Piéu nay c6 nghia 13, mic du duoc goi 1a I& cong bang,
nguyén tic nay khong dugc ap dung khi di c6 quy dinh cua luat thanh van co thé ap
dung. Piéu nay hoan toan khac véi cach tiép can cua hé théng phap luat Anh, noi 18
cdng bang dugc nhin nhan nhu mot nén tang co ban cua phéap luat va dugc ap dung bat
ctr khi nao viéc &p dung cting nhiac quy pham phap luat dan dén bat cong. Trong truyén
théng Anh, 18 céng bang khong chi song hanh véi common law ma con 1a cong cu dé
khic phuc su cing nhic caa luat, bao vé loi ich chinh dang cta dwong su.

Ddi véi cac vu viée lién quan dén I& cong bang co thé dé cap dén Ban an sb
04/2020/DS-ST ngay 28/05/2021 cua Toa 4n nhan dan huyén Thanh Ba, tinh Phi Tho vé
boi thuong thiét hai ngoai hop dong trong trudng hop vo ngoai tinh phai boi thudng ton
that tinh than cho chdng?®. Du Toa an vién dan khoan 1 Diéu 584 va Diéu 3 BLDS niam 2015,

24 John Valery White (2022), sdd, tr. 1889.

2% Nguyén Ngoc Dién (2023), H¢ théng Common Law va Equity: cac vdn dung c6 thé c6 cho viéc &p dung
Ié cong bang trong xét xu tai toa an Vigt Nam, Tap chi Nghién ctru Lap phép, so6 473(1).

%6 Xem ban an tai: https://thuvienphapluat.vn/banan/ban-an/ban-an-ve-boi-thuong-thiet-hai-ngoai-hop-
dong-vo-ngoai-tinh-phai-boi-thuong-ton-that-tinh-than-cho-217626, truy cap ngay 16/6/2025.
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ddng thoi tuyén b ap dung “1& cdng bang”, 1ap luan cua Toa cho thay thuc chit phan
quyét hoan toan nam trong khuén kho céc nguyén tic nén tang cua phap luat dan sy
hién hanh. Hanh vi che gidu su that vé quan hé cha con d3 xam pham quyén va loi ich
hop phap cua anh V theo Diéu 584, dong thai vi pham nguyén tic thién chi, trung thuc
khi xé&c 1ap va thuc hién quan hé hén nhan gia dinh. Do d6, yéu cau bdi thuong cua
anh V c6 thé duoc giai quyét day du dua trén cac quy dinh nady ma khdng can thiét coi
1& cdng bang 1a mot co s& phap 1y doc lap theo Diéu 6 BLDS. Viéc Toa nhin manh “1&
cong bang” & day cha yéu mang y nghia khang dinh tinh hop Iy va phi hop dao ly cua phéan
quyét, hon 1a su van dung ¥ nghia k¥ thuat caa ngudn luat bd sung theo Piéu 6 BLDS.

Tir c4ch tiép can vé 18 cong bang cua Anh va quy dinh va cach 4p dung hién hanh
vé I& cong bang tai Viét Nam, mot s6 khuyén nghi duoc dua ra nhu sau:

Ther nhdt, phét trién va hé thong hda an 18 vé I& cong bang dé bao dam tinh théng
nhét trong &p dung phap luat. Kinh nghiém tir hé théng phap luat Anh cho thay 1& cng
bang chi thyc su phét huy gia tri khi dugc van dung théng qua vai tro chi dong va
séng tao cua thim phan, dic biét trong cac linh vuc thudc pham vi diéu chinh caa phap
luat dan su nhu quan hé nhan than, tai san, hon nhan gia dinh, thira ké, hop dong va
nghia vu. Tuy nhién, tai Viét Nam, pham vi ap dung I& cdng bang con han ché do thiéu
tiéu chi hudng dan cu thé, c6 thé din dén nguy co tuy nghi trong xét xir va dan chiéu.
Trong bdi canh d6, viéc phat trién an 1& c6 yéu té cong bang tro thanh mot yéu cau cap
thiét. An 18 khong chi gitp chuyén héa tinh than I& cong bang thanh cac chuan muc xét
XU rd rang ma con tao co s thong nhat trong viéc giai thich va ap dung quy dinh cua
phap luat dan su. Piéu nay cang dugc cung cb boi khoan 2 Piéu 8 Nghi quyét sb
04/2019/NQ-HPTP, theo d6 Tham phan c6 nghia vu nghién ciru va ap dung an 1é doi
VéGi cac vu viéc 6 tinh hudng phap 1y twong tu. Viéc hé thdng hoa va phat trién &n I¢
vé 18 cong bang s& gop phan bao dam tinh thdng nhat, minh bach va céng minh trong
giai quyét tranh chap dan su, dong thoi tao diéu kién dé 18 cong bang tré thanh cong cu
hd trg hiéu qua cho phép luat thanh vian trong viéc bao vé quyén va loi ich hop phap
cua cac bén.

Thet hai, &p dung I8 cong bang nhu mot phwong thirc bo tro cho phap luat thanh
van. Mic du 18 cdng bang khong duoc xac dinh 1a ngudn luat chinh trong hé thdng
phap luat dan su Viét Nam, nhung gitr vai trd bo tro quan trong bén canh cac ngudn
luat dimg trude theo Pidu 6 BLDS nam 2015. Viéc van dung I& cdng bang can duogc
thira nhan nhu mot phuong thic giai thich phap luat dya trén cac nguyén tic co ban
cuia BLDS dic biét 1a nguyén tic nhan dao, thién chi, trung thuc, khong thién vi va bao
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dam binh dang quyén, nghia vu giita cac dwong su. Diéu nay cho phép thim phan dua
ra cac phan quyét hop ly ma khong bi chi phéi bai yéu té chi quan hay cam tinh. Viéc
xem 1& cong bang nhu cong cu dién giai va dinh huéng ap dung quy pham khéng tao
ra quy pham méi hay thay doi ban chat cia phap luat thanh van; thay vao do, s& hd trg
tham phan lwa chon céch giai thich phi hop. Céch tiép can nay tao co s& dé tham phan
van dung linh hoat cac nguyén tic nén tang caa phap luat dan su, tir d6 giai quyét tranh
chap mét cach hop tinh, hop 1y va bao vé quyén loi chinh dang ctia cic bén nhung van
bao dam sy thdng nhat, khach quan va tinh du doan caa hé thong phap luat.

Cudi cling, can dic biét chi trong viéc nang cao niang luc giai thich va ap dung 18
cdng bang cua d6i ngii Tham phan. Viéc van dung 1& cong bang trong xét xu dan sy
chi c6 thé dat dugc hiéu qua thuc chat khi d6i ngii Tham phan duoc trang bi day du
nang luc giai thich phap luat, kha ning danh gia bdi canh xa hoi va ban linh tu phap
doc lap. L& cong bang, khi khong cé cac quy tic dinh lugng hay tiéu chi dinh sin, doi
hoi Tham phén phai c6 trinh d6 chuyén mén vimg vang, tu duy phap 1y linh hoat va
kha nang dua ra quyét dinh dya trén niém tin noi tam duoc hinh thanh tir chang ct, 18
phai va chuan muc dao 1y x4 hoi. Hoi ddng Tham phan Toa an nhan dan T4i cao s& can
ban hanh cac van ban hudng dan, giai dap nghiép vu vé phuong thirc xac dinh va ap
dung I& cong bang, nhat la dbi voi nhitng loai tranh chap dan su thuong gap. DU khoan 3
Diéu 45 BLTTDS nam 2015 quy dinh 1& cdng bang duoc xac dinh dya trén co so “18
phai”, “sy thira nhan ciia moi ngudi trong xa hoi”, “phl hop nguyén tic nhan dao”,
“khong thién vi va binh dang”, nhung viéc danh gia thé nao 1a “I& phai” hay “khong
thién vi” van 1a thach thtc 16n trong thuc tién, do khoéng c6 huéng dan cu thé va do su
da dang trong cach hiéu vé cac khai niém nay. Vi vay, viéc nang cao ning lyc cua
Tham phéan khong phai chi 1a mot yéu cau ky thuat, ma 1a diéu kién tién quyét quyét
dinh su thanh cong cua viéc van dung 1& cdng bang trong thuc tién.

5. Két luan

L& cong bang 14 minh ching cho su van dong linh hoat va nhan vin cta phap
luat nham dép ng yéu cau céng ly trong thuc tién. Qua qué trinh phat trién lich st tai
Anh, 1& cdng bang di hinh thanh nén mot hé théng cac nguyén tic va an 18 cé gia tri bo
trg va vuot Ién trén tinh hinh thirc cuia phéap luat thanh van, dé huéng téi ban chét cong
bang thuc sy trong ting vu viéc cu thé. Dbi véi Vit Nam 1a mot qudc gia theo truyén
thdng phap luat dan su, viéc ghi nhan I& cong bang trong Bo luat Dan sy nam 2015 cho
thiy budc chuyén minh dang chu y trong tu duy 1ap phap, thé hién xu huéng tiép can
VGi céc gia tri phéap ly tién bo caa thé gisi. Tuy nhién, dé khai niém nay thuc sy phat
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huy hiéu qua trong hé thong phap luat Viét Nam, can c6 su nghién ctu vé ly luan, thuc
tién ap dung ciling nhu cac tién 1¢ phap ly qudc té, dac biét tir hé thdng Common Law.
Nhitng kinh nghiém tir Anh vé ly thuyét va thuc tién cua I8 cdng bang s& 1a bai hoc
hitu ich, gop phan gitp Viét Nam dat duoc muc tiéu hoan thién phép luat huéng toi
cdng bang, hop 1y va pha hop véi yéu cau phat trién caa xa hoi hién dai.
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