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THAM QUYEN CUA TOA AN POI VOI CAC TRANH CHAP
HQP PONG TIEU DUNG THEO MAU CO YEU TO NUOC NGOAI
TRONG TUONG QUAN SO SANH VOI PHAP LUAT NHAT BAN

JURISDICTION OF THE COURT OVER DISPUTES ARISING
FROM STANDARD FORM CONSUMPTION CONTRACTS WITH
FOREIGN ELEMENTS IN COMPARISON WITH JAPANESE LAW

Hop dong tiéu dung theo miu dang
dugc sir dung phd bién hién nay & Viét Nam
cling nhu cac qubc gia trén thé gidi. Cac
diéu khoan trong hop dong tiéu dung theo
mau thudng do t6 chire, ca nhan kinh doanh
hang hoéa, dich vu soan thao dé giao dich voi
ngudi tiéu dung nén nhiéu truong hop
khong bao dam quyén lgi cua nguoi tiéu
dung kéo theo nhitng tranh chép phat sinh tir
hop ddng tiéu dung theo mau. Hau hét trong
cac hop ddng tiéu dung theo miu déu cé
quy dinh vé diéu khoan giai quyét cac tranh
chap phat sinh tir loai hgp dong nay. Tuy
nhién, nhiéu truong hop sau khi tranh chép
phat sinh nguoi tiéu dung khong mudn giai
quyét tranh chip theo diéu khoan thoa thuén
trong hop dong ma lai chon co quan khac dé
khoi kién. Pac biét, dbi voi nhimng hop dong
tiéu dung theo mau cé yéu té nudc ngoai thi
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Abstract:

Standard form consumption contracts
are commonly used in Vietnam as well as
other countries in the world. Terms in
standard form consumer contracts are
usually formulated by organizations and
individuals dealing in goods and services to
deal with consumers, therefore, in many
cases do not guarantee the interests of
consumers and lead to disputes. Most of the
standard form consumer contracts contain
provisions on the settlement of disputes
arising from this type of contract. However,
in many cases, after the disputes arise,
consumers do not want to settle disputes
under the terms of the contract but choose
another tribunal to initiate lawsuits. In
particular, for consumer contracts with
foreign elements, the problem is more

complex. Therefore, in this article, the
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van dé nay cang phirc tap. Do d6, trong bai
viét nay, tic gia s& phan tich cac quy dinh
ctia phap luat vé tham quyén cua Toa an ddi
v6i cac tranh chap phat sinh tir hop dong
tiéu dung theo mau trong tuong quan so
sanh véi phap luat Nhat Ban, tr d6 dua ra
kién nghi hoan thién phap luat Viét Nam vé
vén dé néu trén.

T khoa:

Hop ddng, tiéu dung, hop dong mau,
yéu t6 nudc ngoai, tham quyén

author will analyze the provisions of the law
on jurisdiction of the court over disputes
arising from standard form consumer
contracts in relation to the law of Japan.
the

recommendation to improve the law of

From there, article  proposes

Vietnam.

Keywords:
Contract, consumption, standard form
contract, foreign elements, jurisdiction

1. Khai quat chung vé hop dong tiéu ding theo miu c6 yéu td nuéc ngoai

Khai niém Hop déng theo mau duoc quy dinh tai Diéu 405 Bo luat Dan sy 2015:

“1. Hop dong theo méu la hop dong gom nhitng diéu khodn do mét bén duwa ra theo
mdéu dé bén kia trd 16i trong mét thoi gian hop Iy; néu bén dwoc dé nghi trd 16i chap nhin
thi coi nhw chédp nhén toan bj néi dung hop déng theo mau ma bén dé nghi da dwa ra.

Hop dong theo mau phai diege cong khai @é bén dwoc dé nghi biét hodc phdi biét vé
nhitng néi dung ciia hop dong.

Trinh tw, thé thirc cong khai hop dong theo mdu thuc hién theo quy dinh ciia phdp ludt.

2. Truong hop hop dong theo mau c6 diéu khoan khéng ré rang thi bén dwa ra hop
dong theo mau phdi chiu bt loi khi gidi thich diéu khoan dé.

3. Truomg hop hop dong theo mau c6 diéu khodn mién trach nhiém cia bén dwa ra hop
dong theo mdu, tang trach nhiém hodc logi boé quyén loi chinh dang cia bén kia thi diéu
khoan nay khong co hiéu luc, trir truong hop co thoa thugn khac”.

Nhu vay, theo quy dinh nay cua B0 luat Dan su 2015 thi hop déng theo mau 1a loai hop
dong ma tat ca cac diéu khoan ciia hop dong déu do bén dé nghi dwa ra. Bén dwoc dé
nghi giao két hop dong chi c6 thé tra 16i chap nhan hodc khong chap nhian ma khong
dwoe dwa ra bét ci sw sira d6i hodc yéu ciu sira d6i nao khac (tiec 12 phai chip nhén
toan b ndi dung ciia hop dong miu). Bo luat Dan sy 2015 dd quy dinh cu thé hon, 1 rang
va minh bach hon vé hop dong theo mau khi hop ddng nay phai dugc cong khai dé bén dé
nghi duogc biét hodc phai biét, trinh tu, thé thirc cong khai hop déng thuc hién theo quy dinh
ctia phap luat'.

' Theo Piéu 1379 B6 luat Dén sy Que’bec ndm 1991 dé dinh nghfa nhu sau: “Hop dong theo mau la hop dong
khi ma cac quy dinh chu yeu duoc dp dat hodc chudn bi boi 1 bén theo y do cua ho va nhimg diéu khoan do
khong thé dwoc tu do thdo ludn. Tat ca cac hop dong khong phai hop dong mau déu phai co thoa thudn giita cdc
bén”.

45



TRUONG PAI HQC LUAT, PAI HQC HUE

Viéc giai thich diéu khoan khong 16 rang trong hop dong dan su theo mau phai dya trén
nguyén tic bao vé loi ich ctia bén dugc yéu cau giao két hop dong. Quy dinh nay dugc hiéu
theo huéng, néu viéc giai thich hop dong c6 thé déu cé loi cho ca hai bén thi van dugce 4p
dung theo nguyén tic c6 loi cho bén dugc dé nghi giao két hop dong.

Néu trong hop dong cé diéu khoan mién trach nhiém dan su ctia bén dua ra miu hop
ddng ma phap luat quy dinh phai chiu trach nhiém, thi diéu khoan d6 vo hiéu. Ngwec lai, néu
hop dong cé diéu khoan ting trach nhiém ciia bén dwoe dé nghi giao két hop dong ma
trai véi quy dinh vé trach nhiém dan sw do vi pham nghia vu thi diéu khoan d6 vé
hiéu. Hodc noi dung cua hop dong cé diéu khoan loai bo quyén lgi chinh dédng cta bén
dugc dé nghi giao két hop ddng thi didu khoan d6 vo hiéu.

Ngoai ra, tai Khoan 5, Piéu 3 Luat Bao vé quyén loi nguoi tiéu dung 2010 ciing dua ra
khai niém hop dong theo mau. Theo d6, hop ddng theo mau 14 hop ddng do t6 chire, c4 nhan
kinh doanh hang hoéa, dich vu soan thao dé giao dich vdi nguoi tiéu dl‘mgz.

Céac qudc gia trén thé giéi khac nhau nén cé cach dinh nghia hop dong theo mau khac
nhau. Xét tir khia canh bao vé quyén loi ngudi tiéu dung, cac qudc gia va vung lanh tho da
dua ra khai niém hop déng theo mau gém co: Singapore, Nhat Ban, Han Quéc, EU, Hoa Ky,
Canada, Phap, Héng Kong, An Do, Na Uy, Anh...

Phap luat Han Qudc ¢ quy dinh®: “Cum tir “Hop dong theo mau” dicoe hiéu la mét loqi
hop dong bao gom cdc diéu khoan, diéu kién bat ké pham vi, thé loai hay tén goi ciia ching
thé nao dwoc mét bén chudan bi trude dudi 1 hinh thirc nhat dinh, véi muc dich giao két hop
dong voi nhiéu doi tac khdc nhau”.

Ché dinh hop ddng theo mau duoc dé cap kha rd rang, cu thé trong Luit Bao vé Nguoi
tiéu dung cua Pai Loan. Theo do, tai Khoan 9, Piéu 2, Luat dinh nghia vé hop déng theo mau
la: “hop déng ma mot phﬁn hodc toan bo diéu khoan co ban dugc soan thao boi cac doanh
nghiép”. Tai Khoan 7, Piéu 2 ciing dua ra dinh nghia vé cac diéu khoan ciia Hop dong theo
mau 13 “céc diéu khoan mau dugc cic doanh nghiép don phuong soan thao dé giao két vdi sd
luong cac 16n va khong xac dinh cac ddi tac. Ngoai dang van ban, nhiing diéu khoan nay con
duoc thé hién trén cac bang thong bao cong cong, to roi, cac man hinh quang cdo cong cong,
internet hodc cac phuong tién khac™*

Nhu vdy, & mdi quéc gia cé nhitng quan niém khac nhau vé hop dong theo mau, song
chung déu mang nhiing dic trung phép 1y phan anh cung mot ban chat. Theo d6, hop dong

? Tai Phap. Jacques Ghestin - Gido su ndi tiéng chuyén nganh luit nghia vu cia phap tai Dai hoc Paris |
Panthe’on - Sorbonne dua ra mot dinh nghia ciing twong ty nhu vay: “Hop dong theo mau cé thé dwoc dinh
nghia la su tham gia vao mgt hop dong mau san, dwoc soan thio don phiong ciia mét bén, bén kia gia nhdp vio
va khéng cé kha nang thay doi néi dung ciia hop dong”.

? Nguyén Thi Ngoc Anh, Phdp ludt vé hop dong dan si theo mdu trén thé giGi - Nhitng kinh nghiém doi véi Viét
Nam, Luan van Thac si Luat hoc, 2011.
* Nguyén Thi Ngoc Anh, Phdp ludt vé hop dong ddn sw theo mdu trén thé giGi - Nhitng kinh nghiém doi véi Viét
Nam, Luan van Thac si Luat hoc, 2011.
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theo mau 1a mot loai hop déng gém nhitng diéu khoan chi do mot bén soan sén, bén con lai
chi c6 thé chap nhan hodc khong chdp nhan toan bo ndi dung cta hgp dong; hop dong theo
mau duogc bén soan thao sir dung nhiéu lan véi cac ddi tac khac nhau.

Dbi voi loai hop dong tiéu ding theo mau cé yéu t nudc ngoai, vé ban chat yéu tb
nudc ngoai ciing xac dinh nhw ddi v6i hop ddng dan su ¢6 yéu td nudce ngoai nhu: t6 chirc, ca
nhan kinh doanh hang hoéa, dich vu hodc nguoi ti€u dung la ca nhan, phap nhan nudc ngoai;
Can ctr dé xac lap, thay ddi, thuc hién, chdm dat hop déng xay ra & nudc ngoai; bPéi tuong
ctia hop dong & nudc ngoai.

2. Tham quyén giai quyét cac tranh chap phat sinh tir hop dong theo miu c6 yéu to
nudc ngoai

Dbi voi hgp dong tiéu dung theo mau c6 yéu td nudc ngoai khi xay ra tranh chip thi van
dé xac dinh tham quyén giai quyét tranh chap co thé thudc vé Trong tai hoic Toa an nudc
ngoai. Do d6, ciing gidng nhu nhitng hop dong cé yéu t6 nude ngoai khac 1a déu phai cin ctr
vao quy dinh cua Piéu ude quéc té ma Viét Nam 1a thanh vién hodc Bo luat T tung Dan su
2015 dé xac dinh thim quyén cta Toa an.

2.1. Phdp ludt Viét Nam vé tham quyén ciia toa dn gidi quyét cdc tranh chdp phdt sinh tiv
hop dong méu

B0 luat T tung Dan sy Viét Nam dugc Qudc hoi ban hanh ngay 25/11/2015, chinh thirc
¢6 hiéu lyc ngay 1/7/2016 (sau ddy goi 1a BO luat TS tung Dan su 2015). Tai phan thir tim,
chuong XXXVIII ctia Bo ludt quy dinh vé thu tuc giai quyét vu viée dan sy c6 yéu to nude
ngoai tir Piéu 646 dén Piéu 681. Theo quy dinh tai Khoan 2, Piéu 646 Bo luat T tung Dan
su 2015, vu viéc dan su co yéu td nude ngoai la vu viéc dan sy thudc mdt trong cac truong
hop sau day:

- C6 it nhat mot trong cac bén tham gia 1a ca nhan, co quan, to chirc nudc ngoai.

- Céc bén tham gia déu 1a cong dan, co quan, to chirc Viét Nam nhung viéc xac lap,
thay ddi, thue hién hodc chdm dut quan h¢ dé xay ra tai nudc ngoai.

- Céc bén tham gia déu 1a cong dan, co quan, to chirc Viét Nam nhung ddi twong cua
quan hé dan sy d6 ¢ nudc ngoai’.

Nhu vay, theo quy dinh ctua phap luat Viét Nam, mot vu viéc dan su co yéu t6 nudc
ngoai (trong dé cé cac tranh chap hop dong tiéu dung) chi cin cé mot trong ba dau hiéu néu
trén.

Theo Bo luat TS tung Dan sy 2015, mét vu viéc dan su (trong do6 cé céc tranh chfip hop
ddng tiéu dung) c6 yéu t6 nudc ngoai c¢é thé thude thim quyén xét xir chung hodc thim quyén
x€t XU riéng biét cua Toa an Viét Nam.

> Xem thém Khoan 2, Diéu 646 Bo luat TH tung Dan sy Viét Nam nam 2015.
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Vu viéc dan su thudc thim quyén chung cua toa an Vi€t Nam nghia 1a phap luat Viét
Nam quy dinh Toa 4n Viét Nam c6 thdm quyén xét xtr, song néu Toa an nudc ngoai xét xir vu
viéc do thi ban an, quyét dinh cia Toa an nudc ngoai cd thé duogc cong nhan va cho thi hanh
tai Viét Nam. DPiéu 469 Bo luat T6 tung Dén su 2015 quy dinh nhitng truong hop thudc tham
quyén chung cua Toa an Viét Nam. Theo d6, Toa an Viét Nam ¢ thim quyén giai quyét vu
viéc dan su néu bi don 13 ca nhan cu tra, 1am an, sinh sdng 1au dai tai Viét Nam. Trong trudng
hop bi don 1a co quan td chire thi ¢6 tru sé tai Viét Nam duogc xem 1a can ¢t dé x4c dinh thAim
quyén cua Toa an Viét Nam; vu viéc dan su co yéu t6 nuGe ngoai ma bi don cd tai san & Viét
Nam. Ngoai céac d4u hiéu vé quéc tich, noi cu tra, noi ¢ tru s& néu trén thi dau hiéu sy kién
phap 1y 1am xéc 1ap, thay doi, cham dirt quan hé hodc ddu hiéu noi c6 tai san 1a dbi tuong cia
quan hé cling dugc ghi nhan. Cu thé, néu ¢ su kién phép ly xay ra & Viét Nam va tu sy kién
d6 quan hé dan sy cd yéu t6 nude ngoai dugc xac lap, thay ddi, chdm dut thi vu viéc vé quan
hé d6 do Toa an Viét Nam giai quyét.

Truong hop khac 1a quan hé lién quan dén tai san ma tai san lai dang ton tai trén lanh
thd Viét Nam hoac cong vi¢c dugc thuc hién trén lanh thd Viét Nam thi toa an Viét Nam cling
c¢6 tham quyén. Néu sy kién phap 1y xay ra & nude ngoai nhung cic ca nhan, co quan, to chirc
Viét Nam c6 lién quan vé quyén va nghia vu hodc cic ca nhan ndy cu tra & Viét Nam, cac co
quan td chtrc ndy ¢6 tru sé ¢ Viét Nam thi Toa an Viét Nam ciing c¢6 thim quyén giai quyét’.

Khoan 2, Diéu 469 B9 luat T6 tung Déan sy 2015 ciing quy dinh: Sau khi xac dinh tham
quyén cua Tda an Viét Nam theo quy dinh cia Chwong nay, Toa 4n 4p dung cac quy dinh tai
Chuong I1I cta B9 luat nay dé xac dinh thim quyén cua Toa an cu thé giai quyét vu viéc dan
su ¢ yéu t6 nudc ngoai.

Nhu vay, quy dinh nay cua B0 luat T tung Dan su 2015 quy dinh ro sau khi xac dinh
vu viéc dan su co yéu td nuGe ngoai thudc tham quyén cua Toa an Viét Nam méi dugce can cir
vao chuong III cua BO luét dé x4c dinh thAm quyén ctia Toa 4n cu thé’.

Vé tham quyén riéng biét cua Toa 4n Viét Nam trong giai quyét cac vu viéc dan su
(trong do c6 cac tranh chap hop dong tiéu dung) cé yéu t6 nudc ngoai duge quy dinh tai Diéu
470 ciia Bo luat TS tung Dan su. Theo d6, néu thudc trudng hop duoc quy dinh tai Diéu 470
ciia Bo luat thi chi c6 Toa 4n Viét Nam méi c6 thim quyén giai quyét, néu Toa 4n nudc
ngoai, Trong tai nudc ngoai, Trong tai Viét Nam giai quyét thi ban an, quyét dinh d6 sé khong
co gia tri phap ly tai Viét Nam.

Theo Diéu 470, Bo luat TH tung Dan sy 2015, tham quyén riéng biét cua Toa an Viét
Nam ddi véi cac vu viée dan sy c¢6 yéu td nude ngoai (trong d6 c6 hop dong tiéu dung cé yéu
td nudc ngoai) ¢6 quy dinh khi phap luat cho phép céc bén lwa chon Tda an dé giai quyét vu
viéc va cac bén da chon tda an Viét Nam thi chi ¢6 Toa 4n Viét Nam mdi ¢6 thim quyéng.

® Xem thém Khoan 1, Diéu 469 B luat TS tung Dan sy Viét Nam nam 2015.
" Xem Khoén 2, biéu 469 BC) ludt T6 tung Dan sy Viét Nam nam 2015.
¥ Xem Diéu 470 Bo luat T6 tung Dan sy Viét Nam nam 2015.
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B6 luat TS tung Dan su Viét Nam 2015 cling quy dinh nhitng truong hgp Toa an Viét
Nam phai tra lai don khoi kién, don yéu cau hoidc dinh chi giai quyét vu 4n tai Diéu 472 cia
B4 luét. Theo do, Toa an Viét Nam s€ phai trd lai don khoi kién, don yéu cau hodc dinh chi
giai quyét vu viéc dan sy cé yéu to nudc ngoai trong truong hop da cé thoéa thuan trong tai,
thoa thudn lya chon Toa an nudc ngoai hodc da cd Toa an nudc ngoai, Trong tai hodc co
quan khéc c6 thim quyén cia nudc ngoai giai quyét hodc duong sy duoc huong quyén mién
trur tu phap.

Nhu vay, cac quy dinh néu trén cua Bo luat T tung Dan sy 2015 khong quy dinh cu thé
viée x4c dinh tham quyén cua Toa an Viét Nam ddi v6i cac tranh chap phat sinh tir hop dong
tiéu dung theo mau. Do d6, vé nguyén tic, cac tranh chap phat sinh tir hop dong tiéu dung
theo mau cé yéu t6 nudc ngoai ciing van can cir vao cac dau hiéu, tiéu chi xac dinh nhu doi
v6i cac tranh chip hop ddng c6 yéu td nude ngoai ndi chung.

Tai Diéu 30 Luat Bao vé quyén loi nguoi tidu dung 2010 quy dinh phuong thirc giai
quyét tranh chap giita nguoi tiéu ding va to chirc, c4 nhan kinh doanh hang hoa, dich vu bao
gom: Thuong luong; Hoa giai; Trong tai; Toa an’.

Diéu 38 Luat Bao vé quyén lgi nguoi tiéu dung 2010 vé hiéu luc cta diéu khoan trong
tai quy dinh nhu sau: “T6 chirc, ca nhan kinh doanh hang héa, dich vu phai thong bao vé diéu
khoan trong tai trude khi giao két hop dong va duoc nguoi tiéu dung chap thuan. Truong hop
diéu khoan trong tai do t6 chirc, ca nhan kinh doanh hang héa, dich vu dua vao hop dong theo
rn?lu hoic diéu kién giao dich chung thi khi xay ra tranh chap, nguoi tiéu dung 1a ca nhéan c6

quyén lua chon phuong thirc giai quyét tranh chép khac'°.

Tuy nhién, cic quy dinh nay cua Ludt Bao vé quyén loi ngudi tiéu dung duong nhu chi
stt dung trong trudong hop céac tranh chip phat sinh tir cac hop dong tiéu dung trong nudc. Doi
v6i nhitng tranh chip phét sinh tir hgp dong tiéu dung theo mau cé yéu té nudc ngoai vé
nguyén tic phai xac dinh thim quyén ctia Toa 4n Viét Nam theo quy dinh ctia B ludt T tung
Dan su 2015 nhu trén.

2.2. Phdp ludt Nhit Bén vé thim quyén cia Toa dn gidi quyét cdc tranh chép phdt sinh tiv
hop dong mau

Tham quyén xét xir dan su quoc té cia Toa an Nhat Ban ddi véi Hop dong tiéu dung
duoc quy dinh trong B0 luat T tung Dan sy Nhat Ban 1996'" stra d6i 2011':

? Khoan 2, Diéu 30 Luat Ban vé quyén lgi ngudi tiéu ding quy dinh: Khong dugc thuong lugng, hoa giai trong
trrong hgp tranh chép gdy thiét hai dén loi ich ctia Nha nudc, loi ich cua nhiéu nguoi tiéu dung, 191 ich cong cong.
' Xem thém Diéu 38 Luat Bao vé quyén lgi ngudi tiéu dung 2010.

"Bo Luat To tung dan sy nam 1996 cia Nhat Ban khong 0 quy dinh Ve thim quyén giai quyét cac vu viéc dan
su ¢o yeu t6 nuée ngoai ma chi ¢6 quy dinh vé tham quyen giai quyét cac vu viéc dan su trong nudc. Dé xac
dinh tharn quyén giai quyét cac vu viéc dan sy c6 yeu t6 nudc ngoai, Toa an Nhat Ban cin cir vao céc 4n 1¢ cua
Toa 4n t6i cao va cac quy dinh suy ra tur thim quyén trong nuéc cia Toa an.

2 B4 luat nay 1a Juat stra d01 bd sung quy dinh cua B0 ludt Té tung Dan sy 1996 cua Nhat Ban, trong do bd sung
céc quy dinh vé tham quyén giai quyét cac vu viée dan su ¢ yéu té nude ngoai.
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Theo Doan 1, Khoan 4, Diéu 3 caa B luat TS tung Dan sy Nhat Ban 2011, mét vu kién
duoc dua ra boi mot nguoi tidu dung ddi véi mot thwong nhan (Hop dong tiéu dung) c6 thé
dugc nop don tai cac Toa 4n ciia Nhat Ban néu tai thoi diém nop don khoi kién hodc tai thoi
diém ky két hop dong ngudi tiéu dung c6 noi cu tra tai Nhat Ban. Mot thwong nhan nudc ngoai
c¢6 thé bi kién khong chi khi n6 ky két hop ddng véi nguoi tiéu dung séng ¢ Nhat Ban, ma ca
khi ky két hop déng v6i mot ngudi tiéu ding song bén ngoai Nhat Ban tai thoi diém ky két hop
d@)ng va sau do chuyén vao Nhat Ban. Vi vay, thuong nhan nudc ngoai co thé bi kién tai Toa 4n
Nhat Ban mot khi ho tién hanh kinh doanh véi nguoi tiéu dung hién cu tra tai Nhat Ban'?

Trong khi mot thuong nhan c6 thé thoa thuan trude véi nguoi tiéu dung dé han ché
tham quyén xét xir ciia Toa 4n noi cu tri cia ngudi tiéu dung tai thoi diém ky két cac thoa
thuan, ngudi tiéu dung van ¢ quyén kién cac thwong nhén tai cic nude khac. Mic du cac
thoa thuan vé thim quyén dugc coi 1a hop 18 v& nguyén tic, cac thoa thuin vé thim quyén
trong hop déng tiéu dung bi han ché hiéu lyc'

Céc vu kién dugc khoi xudng bdi mot thuong nhéan chéng lai mQt nguoi tiéu dung theo
quy dinh tai Poan 3, Khoan 4, Piéu 3, nhitng can cr khac nhau dé thira nhan tham quyén xét
xu theo vu viéc cua mot Toa an Nhat Ban khong ap dung cho mot vu kién dugc dua ra bdi
mot thuong nhan d6i véi mot nguoi tiéu dung. Theo d6, néu vu kién duoc khoi sudng boi mot
thuong nhan chdng lai ngudi tiéu dung, thim quyén ciia Toa 4n chi ¢6 thé cin ¢t vao noi cu
tri ctia bi don dé xé4c dinh trir truong hop co6 thda thudn khac gitta cac thuong nhan va nguoi
tiéu dung (tuy nhién, nhu s€ néu dudi day, ngay ca khi nguoi tiéu dung va céc thuong nhan da
thoa thuan vé thim quyén, mdt diéu khoan nhu vay s€ c¢d hi¢u lyc han ché)15

Thoa thuan vé thim quyén giai quyét tranh chap dbi v&i hop dong tiéu dung Theo tiéu
tiét (1), Piém 5, Khoan 7, Piéu 3 Bo luat TH tung Dan sy Nhat Ban sua ddi 2011, ngay ca khi
mot thuong nhan da ky két mot thoa thuan véi nguoi tiéu dung vé thim quyén xét xir riéng
biét ciia Toa an ma theo d6 vu kién chi ¢6 thé dugc ndp don téi mdt Toa an tai quéc gia noi
thuong nhan dat tru so, thi thoa thuan nay cling bi han ché hiéu luc, cu thé: Thoa thuin nay
chi ¢6 hiéu luc khi Toa 4n da thoa thuan 1a Toa 4n cia qudc gia noi nguoi tiéu dung cu tru tai
thoi diém ky két hop dong tiéu dung va Thoa thuan nay khong c6 hiéu luc doc quyén. Theo
quy dinh néu trén thi trong truong hop nguoi ti€u dung da dé don khaoi kién tai Toa an cia
mot qudc gia khic véi qudc gia di thoa thudn trong hop dong tiéu dung, cic thuong nhan
khong thé dua ra 1ap luan Toa an nay thiéu tham quyén xét xir do khong phai 1a Toa 4n duoc
chon tai théa thuan gitta cac bén'®

" Khoan 4, Diéu 3 Bo luat TS tung Dan sy sira d6i Nhat Ban 2011.
4 Xem Poan 5, Khoan7, Diéu 3 Bo luat TS tung Dan su sua d61 Nhat Ban 2011.
' Xem Diém 5, Khoan 7, Diéu 3 B¢ luat Té tung Dan sy Nhat Ban 2011.

' Quy dinh nay duoc dua trén _quan diém rang, tai thoi diém ky két hop dong tiéu dung, hau hét nguoi tiéu dung
khong chu y toi didu khoan vé tham quyén xét xu tranh chép phat sinh tir hop ddng va tham chi néu c6 chi y,
diéu khoan nay ciing gan nhu 1a khong thé thuong lugng. Vi vy, c6 thé s& 1a khong cong bang néu budc mot
nguoi tiéu dung phai ndp don khai kién tai Toa an da néu trong thoa thuan nhu vay (Yoko Maeda (2011), New
Law on International Civil Jurisdiction in Japan and its impact on foreign corporations, International Bar
Association Legal practice division).
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3. Kinh nghiém cho Viét Nam trong qua trinh hoan thién phap luat

B0 luat T tung Dan sy Nhat Ban 1996 sira d6i 2011 da c6 nhitng quy dinh mdi trén co
so tham khao phap luat cia mot s6 qudc gia trén thé gidi, cling nhu tham khao cac Cong udc
ctia Hoi nghi La Hay vé tu phap qudc té. Quy dinh vé xac dinh thim quyén cua Toa 4n trong
hop dong ddi voi ngudi tiéu dung 13 nhitng quy dinh tién b nhim bao vé quyén loi cia
ngudi tiéu dung von duoc coi 1a “yéu thé” hon so v6i nhitng chu thé khac. Theo quy dinh cua
phap luat Viét Nam thi viéc xac dinh thdm quyén xét xir cac vu viée dan su c¢6 yéu td nudc
ngoai trong hop dong tiéu ding gan nhu chi cin ctr chi yéu va tiéu chi noi cu tra ciia bi don
dé xac dinh tham quyén ctia Toa 4n ma chua c6 nhiing quy dinh cu thé nhu vdy. Do d6, khi
sira d6i B luat T6 tung Dan su nén ¢6 quy dinh cu thé xac dinh tham quyén xét xtr ctua Toa
an theo hudng:

M5t la, quy dinh cu thé vé tiéu chi xac dinh Toa an c6 tham quyén giai quyét dbi véi
céc tranh chap phat sinh tir hgp ddng tiéu dung theo mau 14 tiéu chi noi cu tri ciia nguoi tiéu
dung. Boi 18, néu Tda an noi cu tri cia nguoi tidu dung c6 tham quyén giai quyét s& tao diéu
kién thuan lgi cho nguoi tiéu dung ddi véi cac thu tuc td tung tai Toa an.

Hai la, ngudi tiéu dung co thé khoi kién t6 chire, ca nhan kinh doanh hang héa, dich vu ra
Toda an ciia mot qudc gia khic véi qudc gia ma thwong nhan va ngudi tiéu dung dé thoa thuin
trong hop dong mau. Néu nguoi tiéu ding lwa chon Toa an Viét Nam dé giai quyét tranh chép
phat sinh tir hgp d6ng tiéu dung thi Toa 4n Viét Nam ciing ¢6 thim quyén giai quyét.

Ba la, néu trong hop ddng mau cé quy dinh vé diéu khoan giai quyét tranh chip bing
trong tai, thiét nghi Toa 4n ciing khong nén tir chéi tham quyén vi di co thoéa thuan trong tai.
Phép luat nén quy dinh han ché hiéu luc cua diéu khoan thoa thuan chon Trong tai khi nguoi
tiéu dung chon co quan c6 tham quyén khac nhu Toa an dé giai quyét tranh chdp phét sinh
nhu quy dinh tai Didu 38 Luat Bao vé quyén loi ngudi tidu dung 2010 va tiéu tiét (i), Diém 5,
Khoan 7, Diéu 3 B6 luat T tung Dan su Nhat Ban sira doi 2011.
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