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Luat Hon nhan va gia dinh Viét Nam nam 2014 quy dinh hai ché d9 tai san dé vo chong

lwa chon, bao gom ché do tai san theo thoa thuan va ché do tai san theo luat dinh. Mdi ché do
tai san s& tuan thu theo nguyén tic luat dinh nhim dam bao quyén va loi ich cia vo chdng,
cua gia dinh va cua nguoi tht ba. Phap luat nuéc Cong hoa Phép ciling c6 nhitng quy dinh
chung vé quan ly, dinh doat tai san cua vo chéng va bén canh dé cling quy dinh vé khé udc
hon nhan va cac ché d6 tai san trong hon nhan. Vé co ban, viéc quy dinh ché do tai san cta vo
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chdng theo quy dinh cta Luat Hon nhéan va gia dinh Viét Nam ciing trong dong vé6i phép luat
nudc cong hoa Phép. Tuy nhién, Xuat phat tu diéu kién kinh té x3 hoi, vin hoa, phong tuc tap
quan va dao duc x3 hoi cua timg qudc gia ma viéc diéu chinh quan hé tai san giita v chong
c¢6 nhing nét khac biét nhat dinh. Trong pham vi bai viét nay, chiing toi nghién ciru ché do tai
san theo luat dinh vé viéc quan ly, dinh doat tai san chung ctua vo chéng theo luat Hon nhan
va gia dinh Viét Nam nam 2014 trong mdi lién hé va so sanh véi phap luat nude Cong hoa
Phép lam co s& hoan thién phap luat diéu chinh quan hé tai san giita vg chong, bao vé tot hon
quyén va lgi ich hop phép cta vo chdng, gia dinh va cta ngudi thir ba khi tham gia céc giao
dich véi vo chong.

1. Nguyén tic chung vé ché @) tai san

Diéu 29 Luat Hon nhan va gia dinh Viét Nam nam 2014 quy dinh vé nguyén tic ciia ché
do tai:

“I. Vo, chong binh ding véi nhau vé quyén, nghia vu trong viéc tao ldp, chiém hitu, sir
dung, dinh doat tai san chung; khong phan biét giita lao dong trong gia dinh va lao dong co
thu nhdp.

2. Vo, chong cé nghia vu bao dam diéu kién dé dap iing nhu cau thiét yéu ciia gia dinh.

3. Viéc thye hién quyén, nghia vu vé tai san cia vo chong ma xam pham dén quyén, loi
ich hop phdp ciia v, chong va ciia nguoi khdc thi phdi boi thuong”.

Nhu vay, cho du vo chéng lua chon ché dd tai san nao thi vo ch6ng ludén phai tuan thu
nguyén tic chung duoc quy dinh tai Didu 29 nay. Viéc phap luat Viét Nam xay dung nguyén
tc nay la nham xudt phat tir viéc bao vé quyén va loi ich hop phap cua mbi bén vo chong, vi
lg1 ich chung cua gia dinh, trong d6 c6 cac con la ddi tuong can duoc bao vé. Viée quy dinh
nguyén tic nay di phan nao thé hién sy can thiép cta nha nudc vao mdi quan hé cua vo
chdng, 1am han ché quyén tu do thoa thudn ciia vo chong vé xac dinh tai san chung, tai san
riéng, quyén quan ly, st dung va dinh doat tai san, thuc hién cac nghia vu vé tai san cla vo
chdng, nhung diéu d6 1a can thiét dé duy tri doi séng tdi thiéu cua cac thanh vién trong gia
dinh, tranh sy 1¢ thudc giita vg chéng vO1 nhau, dac biét 1a dam bao su binh déng gilra vo va
chong ddi véi tai san, co so cho su bén viing ctia hén nhén.

Mit khéc, 1an dau tién, Luat Hon nhan va gia dinh Viét Nam da ghi nhan mot nguyén
tac rat thuc té, du cho cac chu thé cé su rang budc vdi nhau bdi cac mbi quan h¢ gia dinh
nhung khi thyc hién quyén, nghia vu vé tai san ctia v chdng ma xam pham dén quyén, loi ich
hop phap cua vg, chéng va cua nguoi khéc thi sé€ phai bdi thuong. Tuy nhién, viéc thyc hién
nguyén tic ndy 1a rat kho khan khi cac cha thé dang 1a vo chong ciia nhau, viéc xac dinh mirc
d6 gy thiét hai va thiét hai xay ra nhu thé nao 1a rat kho khan dé xac dinh mirc bdi thuong
thiét hai... Nguyén tic nay thuong cé gia tri thuc té khi v chdng ¢ tranh chip chia tai san
chung trong thoi ky hon nhan hoac khi ly hon.
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Phép luat nuéc Cong hoa Phap ghi nhan cac quy dinh chung vé tai san, trong d6 ciing
dit ra cac nguyén tic nhu sy thoa thuan vé tai san giita vo chong phai phu hop va khéng dugc
trai véi dao dirc, khong vi pham cic quyén va nghia vu phat sinh tir hon nhan, quyén cta cha
me dbi vdi con, vé quan 1y tai san theo luat dinh va vé giam ho'. Quy dinh nay ciing tuong tu
nhu nguyén tic chung cua ché d6 tai san ma phap luat Viét Nam quy dinh tai Diéu 29 Luit
Hén nhan va gia dinh ndm 2014 nhim dam bao loi chung cua gia dinh.

2. Quan ly, dinh doat tai sin chung ciia vo chdng

Diéu 35 Luat Hon nhan va gia dinh Viét Nam nam 2014 quy dinh: “1. Viéc chiém hiru,
st dung, dinh doat tai san chung do vo chdng thoa thuan; 2. Viéc dinh doat tai san chung phai
c¢6 sy thoa thudn bang van ban cua vg chdng trong nhiing trudong hop sau day: Bat dong san;
dong san ma theo quy dinh ctia phap ludt phai dang ky quyén so hitu; Tai san dang 12 ngudn
tao ra thu nhap chu yéu cua gia dinh”. Pay dugc coi 1a co sé phap 1y dé xem xét tinh hop
phap trong viéc quan ly, dinh doat tai san chung ctia vg chong.

Bén canh d6, tuy thudc vao nimg luc chu thé cia vo chong, quy ché phap 1y cia ting
loai tai san, ciing nhu tinh chat quan hé ma vo chong tham gia dé xac dinh tinh hop phap khi
quan ly, dinh doat tai san chung cta vg chong. Cu thé nhu sau:

- Trong trwong hop mdt bén vg hodc choAng bi mit nang lwc hanh vi dan suw, co kho
khan trong viéc nhdn thuwce va lam chiu hanh vi ma ngwoi con lai la ngwoi dai dién theo
phdp ludf* thi ho duogc toan quyén trong viéc quan 1y va dinh doat tai san chung cua vo
chdng. Tuy vay, ho van phai tuan thii cic nguyén tic chung cia ché do tai san dé dam bao
quyén loi hop phap cta nguoi vo, ngudi chong kia, cta cac thanh vién khéac cua gia dinh.
Trén thuc té, viéc kiém soat van dé nay la rat khé khin vi mot bén vo chéng khi roi va tinh
trang mét nang luc hanh vi dan sy,... thi ho khong con kha nang dé xem xét cac van dé cua
gia dinh cling nhu céc giao dich ma chéng hodc vo cia ho thuc hién, rat co thé nguoi vo,
chdng 1a nguoi dai dién s& lam quyén, c¢6 hanh vi tiu tan, pha tan tai san chung ciia vo chong.
Do d6, khi xem xét van dé nay chi c6 thé ap dung quy ché vé giam ho dé xéac dinh tu cach
giam ho cua vo chong dbi voi nhau, khi ¢6 nhitng hanh vi gdy anh hudng dén quyén va loi ich
hop phap ciia nguoi con lai thi s& tude bo tu cach giam ho cua vo chong dbi véi nhau.

V& van dé nay, phap luat Phap quy dinh: Vo hodc chdng co thé duge tdoa 4n cho phép
mot minh xéc 1ap giao dich ma khong can su tham gia hay dong y cua ngudi kia néu nguoi
kia roi vao tinh trang khong thé thé hién duoc y chi hodc viée tir chdi tham gia hodc dong y

' Piéu 1387 B luat Dan sy Phép quy dinh: “Legislation regulates conjugal relations, with respect to property,
only in the absence of special agreements that the spouses may enter into as they deem proper, provided they are
not contrary to good morals and to the following provisions”.

Diéu 1388 Bo luat dan su Phap quy dinh: “Spouses cannot derogate from the duties and rights that result for
them from marriage, nor to the rules of parental authority, legal administration, and tutorship”.

* Piéu 24 Luat Hon nhan va gia dinh nam 2014.
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khong xut phét tir 1o ich gia dinh (Didu 217)°; néu mét bén vo hoidc chong & trong tinh trang
khéng thé hién y chi, nguoi kia c6 thé xin Toa 4n cho phép thay mat thyuc hién cac quyén phat
sinh tir ché d6 tai san theo hon nhan hodc dbi voi mot sb giao dich cu thé, cac diéu kién va
pham vi dai dién s& do Tda 4n quyét dinh... (Didu 219)*. Quy dinh nay ciing tuong tu phap
luat Viét Nam khi noi téi nhitng giao dich do mdt bén vo chéng thuc hién con nguoi kia bi
mét nang lyc hanh dan sy, hay viéc thuc hién giao dich vi nhu cau thiét yéu cua gia dinh. Tuy
nhién, phap luat Phap dung tir dé hiéu va mo rong hon d6i vdi trudng hop mot bén vo chong
khong thé hién duoc y chi (c6 thé mat ning lyc hanh vi dan su hodc chua dén mic nhu vay)
hay ho chi dung tir vi loi ich gia dinh ma khong ding tir “nhu cau thiét yéu”. Do d6, pham vi
ma mot bén vo chéng dugc thuc hién giao dich 1a rong hon va phu hop hon trén thuc té. Tuy
nhién, & mdi truong hop cu thé, Toa an lai phai xem xét va cho phép, 4n dinh pham vi duogc
thue hién quyén va tham gia giao dich ctia ngudi vo hodc ngudi chong con lai. Diéu nay dam
bao su chinh xac va bao vé quyén, lg1 ich cia duong su, han ché su lam quyén cua nguoi vQ
hodc nguoi chdng con lai nhung lai 12 ganh nang cong viéc ciia Toa an. Phap luat Viét Nam
c¢6 thé tham khao dé hoan thién phép luat theo hudng twong tu nhu phip luat Phap da quy
dinh.

* Trong trwong hop vo hodc chong bi tuyén bé mit tich:

B0 luat dan sy 2015 quy dinh cu thé chu thé quan ly tai san cia nguoi Véng mat tai noi
cu tri va khi ho bi tuyén bd 12 mét tich®. Theo d6, néu mot bén vo, chéng bi tuyén bd mét tich
thi nhitng van d¢ lién quan dén tai san dugc giai quyét nhu sau: D6i vdi tai san riéng cia ho,
néu ho dang uy quyén cho ai quan 1y thi ngudi d6 tiép tuc quan ly tai san riéng cho ho; d6i voi
tai san riéng cua ho nhung nam trong tai san thudc s& hitu chung theo phan thi chi s¢ hitu
chung con lai s& tiép tuc quan 1y tai san d6; ddi vdi tai san riéng ctia ho hodc tai san cia ho
van nam trong khdi tai san chung cia vo chong ma nguoi vo hodc nguoi chong cia ho dang
quan ly thi ngudi nay tiép tuc quan ly, trir truong hop ngudi vo hodc nguoi chong cua ho chét,
mat nang luc hanh vi dan sy, ¢6 khd khan trong nhan thic, lam chu hanh vi, bi han ché nang
luc hanh vi dan su. Trong truong hop dé thi con da thanh ni€n hoac cha, me cua ho quan ly tai
san. Trong trudng hop khong con ai trong sé nhirng nguoi trén thi Toa an chi dinh mot trong
s6 nhitng ngudi than thich cua ho quan 1y tai san hodc chi dinh nguoi khac quan 1y tai san.
Qua d6, c6 thé thdy khi mot bén vo hodc chong bi tuyén bd mat tich c¢6 thé co nhidu ngudi
quan ly cac loai tai san khac nhau cua ho. Piéu nay cé thé 1a phu hop véi nguyén vong cua
ngudi bi tuyén bd mat tich nhung ciing c6 nhimg khé khan nhét dinh d6i véi ngudi vo hodc

3 Piéu 217 B6 luat Dan su Phap quy dinh: “A spouse may be authorized by a court to enter alone into an act for
which the assistance or the consent of the other spouse would be necessary, if the latter is not able to manifest his
will or if his refusal is not justified by the interest of the family.
* Piéu 219 B6 luat Dan sy Phap quy dinh: “If one of the spouses is unable to manifest his will, the other may be
judicially entitled to represent him, in a general manner or for some particular acts, in the exercise of the powers
resulting from the matrimonial regime, the terms and extent of that representation being fixed by the judge”.
> Xem Diéu 65, 66, 67, 69 Bo luat Dan su 2015.
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ngudi chdng trong cac mdi quan hé gia dinh ma can phai ding dén tai san cua vo chong hoic
tai san riéng ciia nguoi vo hodc ngudi chong bi tuyén bd 1a mat tich.

B0 luat Dan sy 2015 quy dinh vé quyén va nghia vu ctia ngudi quan ly tai san cia ngudi
bi tuyén bb mat tich nhu sau: “I. Giir gin, bdo qudn tai san ciia nguoi ving mdt nhie tai san
ciia chinh minh; 2. Bdn ngay tdi san la hoa mau, san pham khdc ¢é nguy co bi hw hong;
3. Thuwc hién nghia vu cd'p dwong, thanh todan ng dén han, nghia vu tai chinh khdc cua nguoi
ving mat bang tai san ciia ngwoi dé theo quyét dinh cia Toa dn. 4. Giao lai tai san cho ngieoi
ving mdt khi nguwoi nay tré vé va phdi théng bdo cho Toa dn biét, néu cé 16i trong viéc quan
Iy tai san ma gay thiét hai thi phai boi thwong”. Trong cac nghia vu nay thi ngudi quan ly tai
san chi dugc ban tai san 1 hoa mau, san pham khac c6 nguy co bi hu hong. Ttc 1a quyén dinh
doat tai san cua ngudi quan 1y tai san 13 rat han ché. Theo quan diém cua ching t6i viéc quy
dinh nhu vay 1a khong hop ly: Luat Hon nhan va gia dinh nam 2014 quy dinh: “vg, chong cé
nghia vu bao dam diéu kién dé dap mg nhu cau thiét yéu cua gia dinh™®, “Trong truong hop
vo chdng khong c6 tai san chung hodc tai san chung khong du dé dap tng nhu cau thiét yéu
clia gia dinh thi vg, chdng c6 nghia vu déng gop tai san riéng theo kha nang kinh té ctia mdi

7. Vay khi mét bén vo hodc chdng 14 ngudi quan 1y tai san riéng ciia ngudi bi mat tich ma

bén
tai san chung cta vo chong khong con thi nén cho phép nguoi quan 1y tai san dinh doat tai san
riéng cia ngudi mat tich nhim dap Gmg nhu cau thiét yéu cua gia dinh. Trén thuc té, khi vo,
chong 13 ngudi quan 1y tai san ciia nguodi vo hodc ngudi chong bi tuyén bd mat tich ma tai san
d6 1a dong san khong phai dang ky quyén so hiru thi viéc kiém soét ho ¢ dinh doat tai san d6
hay khong 1a rat khé khan, nguoi thir ba tham gia giao dich d6 con c6 thé dugce coi 1a nguoi
thir ba ngay tinh.

Phap luit Phap ciing diéu chinh vin dé mat tich néi chung tai Thién thtr 4, trong d6 ¢6
dé cap dén viéc quan ly tai san néi chung va dinh doat tai san trong hon nhén:

“Tham phan c6 thé chi dinh mot hodc nhiéu ngudi cing dong méau (ngudi than thudc)
hodc c6 hon nhan véi ngudi mét tich hodc bat ky ngudi nao khac dé thay mit ho thyc hién cac
quyén cua ho, hoac mot giao dich lién quan dén ho cling nhu quan ly toan bd hoac mot phﬁn
tai san cta ho. Viéc thay mat ngudi mat tich va quan 1y tai san cta ho phai tuan theo cac quy
dinh vé quan ly tai san ma phép luat quy dinh dudi sy giam sat ciia co quan tu phap tuong tur
nhu d6i v6i nguoi chua thanh nién va theo cac diém sira d6i” (Didu 113)°.

% Khoan 2, Diéu 29 Luat Hon nhan va gia dinh nam 2014.

7 Khoan 2, Piéu 30 Luat Hon nhan va gia dinh nam 2014.

¥ Piéu 113 Bo luat Dan sy Phap: “The judge may appoint one or several relations by blood or marriage or, where
appropriate, any other persons to represent the person presumed absent, the absentee, in the exercise of his rights
or in any act which would be of concern to him, as well as to administer all or part of his assets; the
representation of the presumed absentee and the administration of his assets shall then be subject to the rules
which apply to a legal administration under judicial supervision such as it is provided for minors and, in
addition, under the following amendments”.
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“Trén co sé khong vi pham dén thdm quyén riéng biét ciia co quan xét xir khac, vdi
cung muc dich, tham phéan cé thé quy dinh trong trudng hop can thiét va tiy theo gia tri cla
tai san, sb tién st dung hang nim dé nudi gia dinh hodc chi phi cho cudc sdng chung trong
hén nhén...” (Diéu 114)’.

Nhu vy, Luat cia Phéap khong wu tién cho vo chdng 1a nguoi quan 1y tai san cia nguoi
chdng hodc ngudi vo bi tuyén b mat tich. Trong su so sanh v6i phap ludt caa Phap thi phap
luat Viét Nam quy dinh chi tiét va cu thé hon. Pam bao quyén quan 1y tai san cua nguoi vo,
ngudi chdng ciia ngudi bi tuyén b mat tich t6t hon. Nhung bu lai, phap luat Phap lai c¢6 diém
hop ly hon so véi phap luat Vlet Nam, d6 1a, trong nhu’ng truong hop can thiét tai san thudc
sO hiru cua ngum mat tich van duoc sir dung cho nhu cdu cua gia dinh, cho cudc sdng trong
hén nhan. Mot diém khac biét, theo quan diém 1ap phap thi phap luat Viét Nam phan biét giira
mot ngudi bi tuyén bd mét tich va tuyén bo chét véi quy ché phap 1y khac nhau, hau qua phap
ly khac nhau. Khi mot bén vo hodc chong bi tuyén b mat tich thi hon nhan khong cham dut.
Nhung theo phép luat cia Phap thi hon nhan s& chdm duat, ngudi con lai ¢6 thé két hon véi
nguoi khac. Ngay ca khi ban an tuyén bd mat tich bi hity thi hon nhan van chdm dut'®. Chéc
¢6 18 d6 1a 1y do ma ho quy dinh vé viéc quan tri tai san khac biét so v&i phap luat Viét Nam.
D41 v6i van dé nay, phap luat Viét Nam co thé hoan thién theo hudng cho phép nguoi vo
hodc ngudi chong con lai duoc quyén sir dung tai san cta nguoi bi tuyén bd mét tich cho nhu
cdu cua gia dinh, cho cudc sdng trong hon nhan.

* Trong trwong hop vo chong cé dii ning lwe hanh vi dan sw thi viéc xem xét tinh
hop phdp trong viéc quan Iy, dinh doat tai san chung ciia vo' chong cu thé nhw sau:

- Ludt Hon nhan va gia dinh Viét Nam nam 2014 quy dinh mot 56 truong hop dinh doat
nhitng tai san mang tinh chat ddc thu do mot bén vo hodc chéng thuc hién dwoc coi la hop
phdp, khéng can sw théa thudn ciia vo' chong nham dam bdo quyén ciia nguoi thir ba ngay
tinh'":

Vo, chong 13 ngudi dung tén tai khoan ngan hang, tai khoan chimg khoan duge coi 1a
nguoi cod quyén xac 1ap, thuc hién giao dich lién quan dén tai san d6. Viée quy dinh nay, trong
nhiéu truong hop, van khong giai quyét thoa dang trong viéc bao vé quyén va loi ich hop
phap ciia bén vo hodc chong con lai. Trong thyc tién, con c6 nhimng giao dich khong thé hiry
b6 duge do tinh chat dic biét cua nd, chéng han viéc mua ban ¢ phiéu trén thi truong ching
khoan cua vg, chong 1a khong thé kiém soat dugc. Ngoai ra, con phai ké dén cac giao dich
lién quan dén tién gui tiét kiém, vay tin dung bang tai san bao dam. Mot thuc té 13 sau khi giri
tién tiét kiém, khach hang dé hoan toan co thé dén ngan hang thuc hién viéc rut tién tiét kiém
hodc cac giao dich khac lién quan dén gui tién tiét kiém ma minh ding tén. Quy dinh nay cé
thé tao ra van dé lam quyén cua vo hoac chéng ddi véi tai san nhu tiu tan hodc pha tan tai
san. Theo quan diém cua chung t6i, viéc quy dinh cua Ludt Hon nhan va gia dinh nam 2014

? Piéu 114 Bo luat Dan su Phap: “Without prejudice to any specific competence conferred upon other courts, for
the same purposes, the judge shall fix, where appropriate, according to the significance of the assets, the sums
that should be allocated yearly to the maintenance of the family or the household expenses...”.

' Piéu 128 Bo luat Dan su Phap: ... The spouse of the absentee may marry again”; Didu 132 quy dinh thém
“The marriage of an absentee remains dissolved, even if the judgment declaring the absence has been annulled”.
" Piéu 32 Luat Hon nhan va gia dinh nam 2014,
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da giai quyét dugc van dé thuc té dang ton tai nhung van khong giai quyét dugc van dé cbt 16
ciia van dé 1a bao vé dugc quyén va loi ich hop phép cua vo ché)ng ma lai hudng téi bao vé
quyén va loi ich ciia ngudi thi ba nhiéu hon. Véi tu cach 1a Luét chuyén nganh vé Hon nhan
va gia dinh, thi Luat Hén nhan va gia dinh chinh ra phai wu tién bao vé quyén va loi ich cua
gia dinh va céc thanh vién trong gia dinh trudce. Bén canh do, cac van ban phdp luat chuyén
nganh khac nhu Luat Céc td chuc tin dung, Luat Chung khoan can ¢6 su sira ddi nham bao vé
quyén va lgi ich cua céac to chic tin dung ciing nhu cua khach hang trong méi lién hé théng
nhat v6i Luat Hon nhan va gia dinh nhim dam bao su dung hoa loi ich cua cac chu thé mot
céch tot nhat. Chang han, cin quy dinh trong quy ché tién gui tiét kiém vé chua so hitu tién gui
tiét kiém 1a vo ch6ng khi vo ch6ng cung thuc hién giao dich tién gui, hoac uy quyén cho mot
bén thyuc hién giao dich tién gui. Trong trudng hop mot bén vo chdng dung tén trong thé tiét
kiém ma ho cé thuc hi€n cac giao dich li€n quan tién gui tiét kiém thi khi c6 tranh chép, ho
phai chirng minh vé quyén sé hitu riéng cua minh ddi véi tién gri tiét kiém. Néu khéng chimg
minh duogc thi ho phai chiu trach nhiém ca nhan ddi véi nhitng hau qua phap ly tir viée tu y
thuc hién cac giao dich tién giri tiét kiém ddi v6i ngan hang.

Vo, chong 14 nguoi dang chiém hitu dong san ma theo quy dinh cta phap luat khong
phai ding ky quyén sé hiru duoc coi 1a ngudi cé quyén xac lap, thuc hién giao dich lién quan
dén tai san do trong truong hop B luat Dan sy co quy dinh vé viéc bao vé ngudi thir ba ngay
tinh. Quy dinh ndy vé co ban 1a giai quyét dugc giao luu dan sy dang xay ra trén thyuc té
nhung 13 rang c6 thé 13 khe hé dé vo hodc chong tau tan tai san chung mot cach dé dang. Vi
hién nay, tai san la dong san khong phai dang ky quyén so hitu 13 rat nhiéu, va cé gia tri 16n
nhung lai khong thude truong hop viéc dinh doat tai san phai c6 su thoéa thudn cua vo chéng
theo Piéu 35 Luat Hon nhan va gia dinh nam 2014. Vi du: Cay canh, dd co...

Vo, chdng c6 tén trén gidy chimg nhan quyén s¢ hitu, gidy ching nhan quyén st dung
dat tw minh xac 1ap, thuc hién va chdm dut giao dich v6i nguoi thi ba tréi véi quy dinh vé dai
dién giita vo va chong nhung thudc truong hop theo quy dinh ciia phép ludt 14 bao vé ngudi
thir ba ngay tinh'%.

"2 Khoan 2 Piéu 26 Luat Hon nhén va gia dinh nam 2014,

Diéu 133 B9 luat Dan sy nam 2015 quy dinh “1. Trudng hop giao dich dan sy v6 hi¢u nhung ddi twong ctia giao
dich 1a tai san khong phai ding ky da duoc chuyén giao cho nguoi thir ba ngay tinh thi giao dich dugc xac lap,
thuc hién véi ngudi thir ba van c6 hiéu luc, trir truong hop quy dinh tai Diéu 167 cua Bo luat nay.

2. Truong hop giao dich dan sy vo hiéu nhung tai san da dwoc dang ky tai co quan nha nude ¢ thim quyén, sau
d6 dugc chuyén giao bang mot giao dich dan su khac cho ngudi thir ba ngay tinh va nguoi nay can ctr vao viée
dang ky d6 ma xac 1ap, thuc hién giao dich thi giao dich d6 khong bi v6 higu. )

Trudng hop tai san phai ding ky ma chwa dugc dang ky tai co quan nha nudc c6 tham quyén thi giao dich dén su
v6i ngudi thir ba bi vo hiéu, trir truong hop ngudi thir ba ngay tinh nhan dugc tai san niy thong qua ban dau gia tai
t6 chirc c6 tham quyén hoac giao dich vdi nf,m:bri ma theo ban 4n, quyét dinh cta co quan nha nudc cé tham quyén
la chu s& hitu tai san nhu:ng sau d6 chu thé nay khong phai la chu s¢ hiru tai san do ban an, quyét dinh bi hiy, stra.

3. Chu s hitu khong ¢é quyén doi lai tai san tr nguoi thtr ba ngay tinh, néu giao dich déan sy voi nguoi nay
khong bi v6 hiéu theo quy dinh tai Khoan 2 Biéu nay nhung ¢ quyén khoi kién, yéu cau chu thé ¢6 16i dan dén
viéc giao dich dugc xac 1ap voi nguoi thir ba phai hoan tra nhiing chi phi hop 1y va boi thuong thiét hai”.

Diéu 167 B6 luat Dan sy 2015 quy dinh: “Chu sé hitu c6 quyén doi lai dong san khong phai dang ky quyén SO
hitu tir ngudi chiém hitu ngay tinh trong truong hop nguoi chiém hitu ngay tinh ¢ duoc dong san nay thong qua
hop ddng khong cé dén bu véi nguoi khong c6 quyen dinh doat tai san; trudng hop hgp ddng nay 1a hop ddng c6
dén bu thi chu s¢ hitu ¢6 quyén doi lai dong san néu dong san do bi ldy cip, bi mat hodc truong hop khac bi
chiém hitu ngoai y chi cta chii s hitu”.
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- Ludat Hon nhan va gia dinh Viét Nam nam 2014 quy dinh cdc truwong hop dinh doat tai
san chung phai cé si théa thudn bang van ban cia vo chéng, bao g5m13.’ Bat dong san: dat
dai, nha, cong trinh xdy dung gan lién v6i dat dai, ké ca cac tai san gan lién voi nha, cong
trinh gan lién v6i dat dai, ké ca céac tai san gan lién véi nha, cong trinh xdy dung do; céc tai
san khac gin lién voi dat dai; cac tai san khac do phap luat quy dinh; dong san ma theo quy
dinh ctia phép luat phai dang ky quyén so hitu: Cac phuong tién co gidi nhu xe may, 6 to, tau
thuyén, mdy bay....; tai san dang 1a ngudn tao ra thu nhap chu yéu cia gia dinh: tai san nay
khong can xac dinh co gia tri 16n hay khong, mién d6 1a ngudn tao ra thu nhap cha yéu cho
gia dinh. Nhung xac dinh thé nao 1a chu yéu 1a van d&é ma hién nay chwa ¢ vin ban hudng dan
cu thé. Theo quan diém cta chung t6i, cAn c6 hudng dan cho trudng hop nay theo hudng xac
dinh thu nhap chii yéu 1a muc thu nhap cao nhét trong sé cac khoan thu nhap cua vo chong.

Nhu vy, d6i véi viée dinh doat nhimg loai tai san trén thi vo chdng budc phai thé hién
y chi béng van ban, néu mot bén tu y thuc hién giao dich nham dinh doat tai san nay s€ bi coi
1a v6 hiéu. Trong truong hop mot bén vo chong khong thé tham gia dugc giao dich thi phai ¢6
van ban uy quyén cho chong hodc vo minh, thi ngudi con lai thue hién giao dich dinh doat tai
san do dugc coi la hop phap.

Trong thuc té hién nay, viéc thuc hién giao dich dan sy lién quan dén nha & va quyén sur
dung dat 1a tai san chung cua vo chong, trong truong hop vo, chong cé iy quyén cho nhau
hoan toan cé thé kiém soat dugc. Tuy nhién, d6i v6i nha & hoac quyén sir dung dat ma trong
gidy chimg nhan quyén s& hitu nha, gidy chimg nhan quyén str dung dit van dimg tén mot bén
vo hoac chéng thi khi thuc hién giao dich dan su ddi véi tai san nay thi y chi cua vg chéng
duoc thé hién nhu thé nao dé giao dich do 1a hgp phap? Theo B§ luat Dan sy 2015, nguoi
dung tén trong gidy chimg nhan quyén so hitu nha hodc gidy chimg nhan quyén sir dung dat
d3 thé hién dy du tu cach phap 1y ctia chu s hitu tai san, vi vdy, ho ¢ toan quyén trong viéc
dinh doat tai san d6. Nhung do Luat Hon nhan va gia dinh nam 2014 khéng dinh, du mot bén
v, chong dung tén trong gidy chimg nhan quyén so hiru thi tai san dé van cé thé 1a tai san
chung cta vo chong. Vi vay, trong thuc tién 4p dung, khi tién hanh thu tuc can thiét, co quan
nha nudc ¢6 tham quyén van doi hoi phai ¢ thoa thuan cua ca hai vo chong nén néu mot bén
v, chong khong truc tiép tham gia dugc thi van phai cé van ban uy quyén. Diéu nay 1a khong
hop 1y vi ¢6 nhidu truong hop tai san d6 1a tai san riéng ciia mot bén vo, chong.

Hién nay, mot bén vo hodc chdng ty y mua nha ¢ hoic dugc chuyén nhugng quyén sir
dung dat ma khong hoi y kién cua chdng hodc vo minh, tham chi ¢é hanh vi gidu diém viéc
mua ban, ¢é truong hop doi sau khi Iy hén ho méi lam thu tuc sang tén d6i chi. Néu ngudi vo
hodc nguoi chong ciia ho khong phat hién ra, hodc ho khong yéu cau sy can thiép ciia co quan
nha nude thi hop ddng nay van duogc phat sinh va cé hiéu luc trén thuc té. Néu sau nay nguoi
chdong hodc ngudi vo con lai phat hién ra viéc thyc hién hanh vi mua ban d6 va c¢é yéu cau co

" Pidu 35 Luat Hon nhan va gia dinh nam 2014 .
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quan nha nudc cé thim quyén giai quyét dé bao vé quyén g1 hop phéap cua ho thi ho gip rat
nhiéu khé khan trong viéc cung cdp chimg ctr ching minh rang, nguoi kia da sir dung tai san
chung thuc hién hop ddng mua ban tai san.

- Ludt Hén nhén va gia dinh nam 2014 quy dinh mét s6 truong hop ngoai 1é vé sir théa
thudn vé tai san ciia vor ché‘ng trong viéc quan ly, sw dung va dinh doat tai san:

Vo, chéng kinh doanh chung thi vo, chéng truc tiép tham gia quan hé kinh doanh 1a nguoi
dai dién hop phéap cua nhau trong quan hé kinh doanh, trir truong hop trude khi tham gia quan
hé kinh doanh, vo chéng c6 thda thuan khéc hoac cac van ban phap luat quy dinh khéc”; truong
hop vo chéng ¢4 van ban thoa thuan vé viéc mot bén dua tai san chung vao kinh doanh thi
ngudi ndy ¢é quyén tu minh thuc hién giao dich lién quan dén tai san chung d6".

Quy dinh nay 1a phu hop véi thuc té hién nay. Trong linh vuc san xuét kinh doanh ma
cu thé 12 Luat Doanh nghiép da quy dinh viéc thanh 1ap, td chuc quan ly va hoat dong cua
cong ty trach nhiém hiru han, cong ty c6 phan, cong ty hop danh va doanh nghiép tu nhan
thudc moi thanh phan kinh té. Mdi loai hinh doanh nghiép déu cé nét dic thu riéng vé co ciu
td chuc, hoat dong san xuét, kinh doanh, tinh chiu trach nhiém... Do dé, khi tham gia vao
hoat dong san xuét kinh doanh, vg, chéng voi tu cach 1a chu thé cua hoat dong san xuét kinh
doanh cua doanh nghiép phai chiu su chi phdi ctia Luat Doanh nghiép. Khi tai san dwa vao
cong ty thi tai san d6 tré thanh tai san cua cong ty, ngudi vo hoidc ngudi chong con lai khong
phai 1a nguoi cua cong ty khong dugce phép tham gia vao viéc dinh doat tai san d6 dugc nira.
Tuy nhién, van dé nay khong tranh khoi nhirng rii ro ma vg chong phai luong trude, trude khi
thoa thuan dua tai san vao cong ty, boi con lién quan dén trach nhiém tai san tuy vao timg loai
hinh cong ty ma vo chdng tham gia.

Phap luat Phap quy dinh viéc quan ly va dinh doat tai san trong hon nhan phu thudc
vao ché do tai san ma vo chéng da lga chon. Tuy nhién, van cé nhitng quy dinh chung ma vg
chdng phai tuan thu: Vo chong c¢6 nghia vu sdng chung, noi cu tra ciia vo chdng do vo chong
Iwra chon. Vo chéng khong dugc tu y thuc hién cac quyén lién quan dén viéc dam bao noi &
clia vo chong va do dac trong nha... (Piéu 215)'; quy dinh nay ciing twong tw phap luat Viét
Nam nhim dam bao noi ¢ cho vo chong va gia dinh, dong thoi dam bao nhu cau thiét yéu cua
gia dinh; vo hodc chong ¢6 thé uy quyén cho nguoi kia thuc hién nhitng quyén cta minh theo
ché do tai san cia hon nhan. (Piéu 218)". Quy dinh ndy ciing twong tu nhu phap luat Viét
Nam; néu vo hodc chéng vi pham nghi€ém trong nghia vu cia minh, lam anh hudng dén loi

" Piéu 25 Luat Hon nhan va gia dinh nam 2014 .

' Piéu 36 Luat Hon nhan va gia dinh nam 2014.

' Pidu 215 B luat Dan sy Phap: “Spouses mutually oblige themselves to a community of living. The residence
of the family is at the place which they choose by common consent. The spouses may not, separately, dispose of
the rights whereby the lodging of the family is ensured, or of the movable furnishings with which it is
garnished”.

7 Piéu 218 Bo luat Dan su Phap quy dinh: “A spouse may give the other a mandate to represent him or her in
the exercise of the powers that the matrimonial regime confers to him”.
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ich cua gia dinh thi thim phan phu trach cac vu viéc vé hén nhan va gia dinh c6 thé quyét
dinh 4p dung nhitng bién phap khan cip can thiét dé bao dam loi ich cua gia dinh. C6 thé cdm
nguoi vg hodc ngudi chéng do6 thuc hién cac hanh vi dinh doat tai san riéng cua minh hodc tai
san chung cua vo chong, du 1a dong san hay la bat dong san, néu khong cé su dong y cua
ngudi kia. Tham phan c6 thé cdm dich chuyén dong san, trir truong hop dong san d6 danh st
dung cho c4 nhan ctia vo hodc chong. Néu quyét dinh d6 can duge cong bd cong khai thi
ngudi vo hoidc ngudi chong da yéu cau tham phan ra quyét dinh cong bd quyét dinh do. Viéc
cong bd nay khong con hiéu luc khi hét thoi han quy dinh trong quyét dinh... Vo hodc chong
c¢6 thé yéu cau tuyén bd v6 hiéu moi giao dich vi pham quyét dinh trén, thoi han yéu cau la
hai nam ké tir khi biét giao dich'®. Qua d6 c6 thé thiy, phap luat Phap d3 quy dinh kha chi tiét,
¢ co ché giam st chat ché viéc vo chong thuc hién quyén va nghia vu vé tai san trong hon
nhan dé c6 su can thiép kip thoi, tranh tinh trang “chd dugc ma thi ma da sung”, nham béo vé
quyén va loi ich hop phap cta ngudi vo hodc ngudi chong con lai va loi ich chung cua gia
dinh, cling nhu ngudi thi ba khi tham gia giao dich véi vo chdng s& biét dugc tinh trang cua
Vo ché)ng d6, néu ¢b tinh xéac 1ap giao dich s€ bi coi la khong ngay tinh. Day la diém tién bod
va hop ly trong xa hoi hién dai ma phép luat Viét Nam c6 thé tham khao dé hoan thién phap
luat Hon nhan va gia dinh.

Ngoai ra, Ludt ctia Phap con quy dinh: Vo hodc chdng cé thé mo tai khoan tién giri va
tai khoan chung khoan ma khong can sy dong y cua nguoi kia. Viéc dinh doat s6 tién nay
hoan toan do ho tu quyét dinh, ké ca sau khi hon nhan chidm dut”. Quy dinh ndy cua phép
luat Phép ciing tuong ty nhu quy dinh tai Diéu 32 Luat Hon nhan va gia dinh Viét Nam nam

'8 Hidu 220-1 Bo luat Dan sy Phap quy dinh: “If one of the spouses fails seriously in his duties and thus imperils
the interests of the family, the family court judge may prescribe any urgent measure which those interests
require.

He may in particular forbid that spouse, without the consent of the other, to enter into acts of disposition of his
own property and of that of the community, movables or immovables. He may also forbid the displacing of
movables, subject to the specifying those the personal use of which he attributes to one or the other of the
spouses...;

Diéu 220-2 B luat Dan su Phap quy dinh: “If the judge's order prohibits the making of acts of disposition of
things whose alienation is subject to publicity, it must be published at the behest of the applicant spouse. That
publication ceases to be effective upon the expiry of the period determined by the order, subject for the party
concerned to obtain in the interval a modifying order, which shall be published in the same manner.

Should the order prohibit the disposition of movables, or the displacing of them, it shall be served by the
applicant on his spouse and has the effect of making the latter a responsible custodian of the movables in the
same manner as a person whose property is seized. Where served on a third party, the latter shall be deemed in
bad faith”.

Diéu 220-3 Bo luat Dan su Phap quy dinh: “May be annulled, at the request of the applicant spouse, all acts
executed in violation of the order, if they were entered into with a third party in bad faith, or even with regard to
an asset whose alienation is subject to publicity, if they came about subsequently to the publication provided for
by the preceding Article”.

The action in nullity may be brought by the applicant spouse within two years after the day he learned of the act,
but never, if that act is subject to publicity, more than two years after its publication”.

' Pidu 221 Bo luat Dan sy Phap quy dinh: “Each one of the spouses may open, without the consent of the other,
a deposit account and a securities account in his personal name.

With regard to the depositary, the depositor is always considered, even after dissolution of the marriage, to have
the right to dispose freely of the funds and of the securities on deposit”.
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2014, xuat phat tir tinh dac thi cta nhiing giao dich tién gui va giao dich trén san giao dich
chtng khoan; vo hodc chong cé quyén quan ly, huong dung hodc dinh doat bat dong san ma
ho dang cam gitt, nguoi thir ba tham gia giao dich nay véi vo hodc chong duoc coi 1 ngay
tinh, trr trudong hop theo quy dinh tai Piéu 215 vé bao dam noi & cia vo chéng va dd dac
trong nha hodc nhitng dong san hitu hinh ma phép luat cho phép suy doan 1a thudc quyén s
hitu ctia bén kia theo quy dinh tai Piéu 1404 (quan 4o, d6 ding c4 nhan ciia vo hodc chong,. ..
va ndi chung, moi tai san mang tinh c4 nhan,... du nhitng tai san nay cd trong thoi ky hon
nhan. Nhimng cong cu lao dong can thiét cho hoat dong nghé nghiép cua mdi bén ciing dugc
coi 1a tai san riéng do tinh chét...)**. Quy dinh ndy c6 su khac biét so véi phap luat Viét Nam.
Theo luat Viét Nam thi bat dong san trong thoi ky hon nhan duoc suy doan co thé 1a tai san
chung cua vo chong ké ca khi mot bén vo chong dung tén chu s hitu va dang ndm giit tai san
do. Do do, khi dinh doat tai sdn nay van phai c6 su thoa thuan cia vo chéng, khi mot bén vo
chdng thuc hién quyén dinh doat thi giao dich d6 bi coi 1a v6 hiéu, nguoi thir ba khong duoc
suy doan la ngay tinh. Nhung khi ho chiing minh dugc do6 1a tai san riéng thi cling tuong tu
nhu quy dinh cta luat Phap. Nhu vay, phap luat Phap suy doan nguoc véi luat Viét Nam, khi
ngudi ndo nim gifr tai san 1a bat dong san duoc suy doan 1a tai san cua ho va ngudi thir ba
dugc xac dinh la ngay tinh khi tham gia giao dich, quy dinh nhu vy s€ ddm bao su thong
thoang trong giao Iuu dan sy hon trén thyc té. Theo quan diém cia chung t6i, c6 thé tham
khao Luat cua Phap phi hop véi thuc té & Viét Nam thi nén thong bao cho ngudi vo hoic
ngudi chong con lai mot thoi gian nhét dinh vé viée dinh doat bat dong san d6, néu hét thoi
gian ma ho khong ¢ v kién phan hoi thi nguoi kia s& duoc xéac 1ap giao dich d6i véi bat dong
san do, nguoi thir ba dugc xac dinh 1a ngay tinh trong truong hop nay. Phap luét cua Phap con
quy dinh, vo hodc chdng cé quyén tiy y sir dung tién luong va cic khoan thu nhap sau khi da
d6ng gbp cac chi phi cho cudc séng chung®'. C6 thé thy, theo phap luat Phap, vo chong kha
doc 1ap trong viéc quan ly va dinh doat tai san trong hon nhan, ho chi bi rang budc trach
nhiém ddi véi gia dinh & mot chirg muc nhét dinh. Day 1a sy khac biét rat rd so v6i phap luat
Viét Nam.

Nhu vy, phap luat Viét Nam va phap lut nuéc Cong hoa Phap diéu chinh vé viéc quan
ly, dinh doat tai san chung cta vo chdng cé nhitng nét twong dong va khac biét nhit dinh.

% Piéu 222 Bo luat Dan su Phap quy dinh: “If one of the spouses should appear alone to pass an act of
administration, or enjoyment, or of disposition of a movable that he holds individually, he is considered, with
regard to the third party in good faith, to have the power to do that act alone.

This provision shall not apply to movable furnishings mentioned in Article 215, paragraph 3, or to corporeal movables
whose nature gives rise to a presumption of ownership of the other spouse in accordance with Article 1404”.

Diéu 1404 Bo luat Dan sy Phap quy dinh “Constitute separate property by their nature, even where they have
been acquired during the marriage: clothes and belongings for the personal use of one of the spouses, actions in
reparation for corporal or moral harm, inalienable claims and pensions, and, more generally, all property which
has a personal character and all rights exclusively attached to the person.

Constitute also separate property by their nature, but subject to a compensation if there is occasion, implements
necessary to the occupation or trade of one of the spouses, unless they are an accessory to a business or to an
exploitation forming part of the community”.

2! Piéu 223 B9 luat dan sy Phap quy dinh “Each spouse may freely hold a trade, collect his earnings and salaries,
and dispose of them after discharging marriage expenses”.
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Phép luat Viét Nam c6 thé c6 nhitng stra d6i bo sung pht hop véi diéu kién kinh té, x3 hoi cua
minh nham dam bao t6t nhat quyén va loi ich hop phap ciia vo chong va cta nguoi thir ba khi
tham gia cic giao dich vé tai san vdi v chong.
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