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QUYEN TAC GIA POI VOI TAC PHAM
HINH THANH BOI TRI TUE NHAN TAO

Su phat trién cta khoa hoc cong nghé
noi chung va tri tu€ nhan tao noi riéng trong
nhimg nam gan diy di tao tién dé cho mdy
tinh ¢ thé sang tao ra nhitng tic pham c6
chét luong twong duong véi con ngudi. Piéu
nay dan téi nhiéu kho khan cho ca thé gi6i
1an Viét Nam trong van d& thiét 1ap khung
phap 1y phit hop nham diéu chinh ddi tuong
dac biét ndy. Bai viét phan tich kha ning bao
ho tac phém tri tué nhan tao & mot sd quéc
gia tién tién, qua d6 dé xuit mot sé hudng
hoan thién cho phap luat Viét Nam.
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Abstract:

The of artificial
intelligence in the past few years has given

development

computer an opportunity to create works
whose quality appears to be equyvalent to
human’s. This concept leads to challenges for
countries in the world including Vietnam to
establish a suitable institution of copyright
law aiming to deal with a special kind of
works. The article concentrates on analyzing
the capacity of copyright protection of Al
works on the ground of advance nation’s
lessons  for

legislation, through which

Vietnam can be summarized.
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1. Sy phat trién cia tri tu¢ nhin tao va nhu cau nghién ciru co sé phap ly cho viéc bao

ho quyén tac gia ddi voi tac pham hinh thanh béi tri tué nhan tao

1.1. Sw hinh thanh va phdt trién ciia tri tué nhan tao

Khoa hoc cong nghé ngay nay di thay ddi thé gi6i véi mot toc d6 va quy moé dang kinh

ngac, gﬁn nhu khong thé du doan trudc dugc. Pat duoc thanh qua vuot bac do chinh 1a nho

vao su phat trién nhanh chéng cua may tinh va tri tué nhan tao - nhitng thr von dugc xem nhu

la hat nhan cta cudc cidch mang cong nghé 4.0. Thuat ngit tri tu¢ nhan tao (Artificial

Intelligence - Al) ra doi tur thap nién 1950 véi Alan Turing 1a nguoi ti€én phong dat ra nhiing y

niém dau tién v€ van dé€ nay. Trén thuc té, khong c6 mot dinh nghia quy chudn nao vé thuat
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ngit noi trén. Theo Wikipedia, tri tu¢ nhén tao 1a tri thong minh do may mdc thuc hién, déi 1ap
voi tri thong minh ty nhién cda con nguoi va cac loai dong vat. Thuat ngir nay dugc ap dung
khi may moéc tién hanh thao tic “bat chudc” cic chic ning nhan thirc nhu giita nguoi voi
ngudi dé thuc hién cac hanh vi tri tué: suy nghi, 1ap luan, hoc tap va doc lap giai quyét van
dal. Ngoai ra, mot s6 nha khoa hoc cling tu dua ra dinh nghia cia riéng minh v tri tué nhan
tao nhu: “la su tw dong hoa cac hoat dong phu hop voi suy nghi con nguoi” (Bellman) hay
“la Iinh vuc khoa hoc nghién civu xem lam thé nao dé mdy tinh c6 thé thwc hién nhitng cong
viéc ma hién con nguoi van lam tét hon mdy tinh” (Rich, Knight)®. Nhin chung, tri tué nhan
tao 1a linh vuc khoa hoc ma ¢ d6 tip hop cac thuat toan cong nghé ¢ ging mé phong cach
thirc con nguoi st dung co thé va hé than kinh ctia minh dé cam nhén, hoc tap, 1ap luan va
hanh dong, dén mot cép dd ma may moc cod thé tu dong giai quyét van dé mot cach doc lap va
chinh xac.

O giai doan du tién, tri tué nhan tao chu yéu dugc phét trién thong qua hinh thirc robot
choi cd va nhanh chéng dat dugc nhiéu thanh tyu. Pén nhimg nim gan day, cic robot do
Google tao ra nhu AlphaZero trong mén ¢ vua hay AlphaGo trong mén ¢ vay da lan luot
danh bai nhitng dai kién tuéng hang dau thé gidi, va con choang vang hon khi trinh dién kha
nang tu sang tao nén nhitng nude co lan dau tién xuét hién trong ca nghin nam lich st. Hién
nay, tri tu€ nhan tao dugc 4p dung trong hau hét cac linh vuc lién quan dén may tinh véi cac
chte nang gitp don gian héa cudc séng con ngudi nhu dich ty dong, tim kiém théng tin, 1ai
xe tu dong, nhan dang khudén mat, giong ndi hay cac cong nghé tich hop trong ng6i nha thong
minh. C6 thé théy, tri tué nhan tao da dan dan len 16i va tao dugc mdi quan hé gén bo mat
thiét v6i con nguoi, giup doi séng xa hoi cia chung ta trd nén dé dang va tién loi.

Tuy nhién, khong dung lai & do, tri tu€ nhan tao da va dang dat chan vao nhiing linh vuc
tuong chimg 1a doc ton cta con ngudi, dién hinh nhu nghé thuat. Thang 3/2016, cudn tiéu
thuyét mang tén “The Day a Computer Writes a Novel” do chuong trinh phan mém tri tué
nhan tao cia nhom k¥ su dén tir Pai hoc Hakodate (Nhat Ban) sang tac, an tuong dén mirc
céc giam khao khong thé nhén ra va d3 vuot qua vong so khao cudc thi Giai thuong Van hoc
Nikkei Hoshi Shinichi lan thtr ba®. Nam 2017, cic nha nghién ctru & Ha Lan cong bd birc chan
dung mang tén “The Next Rembrandt”, tai hién toan by phong céch cua danh hoa Rembrandt
& thé ky 17 do mdy tinh tao ra sau khi phan tich hang nghin tac pham cua 6ng. Hay nhu Cong
ty Deepmind (thudc Google) di tao ra phin mém c6 thé sang tac nhac chi bang viéc nghe cic
ban ghi 4m®.

' Wikipedia, Artificial Intelligence, https://en.wikipedia.org/wiki/Artificial_intelligence (truy cap 20/02/2018).

% Tran Thi Ngoc Hoai (2016), Tri tué nhén tao la gi? Nguon géc va mét s6 ing dung cia tri tué nhdn tao tron
thue tién, http://startup.vitv.vn/tin-chu/21-09-2016/tri-tue-nhan-tao-la-gi-nguon-goc-va-mot-so-ung-dung-cua-
tri-tue-nhan-tao-trong-t/1321 (truy cép 20/02/2018).

* Phuong Hoa (2016), Nha van robot Nhdt sing tac truyén dw thi toan qudc, https://vnexpress.net/tin-tuc/khoa-
hoc/nha-van-robot-nhat-sang-tac-truyen-du-thi-toan-quoc-3376359.html (truy cép 20/02/2018).

* L& Ngoc (2017), Robot vé tranh: Birc tranh thudc s¢ hitu ciia ai, http://khampha.vn/khoa-hoc-cong-nghe/robot-
ve-tranh-buc-tranh-thuoc-so-huu-cua-ai-c7a556314.html (truy cép 20/02/2018).
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1.2. Phén logi tic pham hinh thanh tiv tri tué nhan tao

Sy phat trién néi trén da danh dau cho ky nguyén khi ma con ngudi khong con 1a chi
thé sang tao ngh¢ thuat duy nhét trén hanh tinh nay; tur déy xuét hién thém mot thuat nglt madi
1a tac pham hinh thanh tir tri tué nhén tao (sau day goi tit 1a tac pham AI). Tuy nhién, tac
phém Al cling dugc chia thanh nhiéu cép dd, dua trén muc do phu thudc vao may mdc, thong
thuong bao gdm: tac pham do may tinh hd tro (Computer - assisted Works, CAW) va tac
pham do mady tinh thyuc hién (Computer - generated Works, CGW).

Téc pham dugc xem 1a do mdy tinh hd tro (sau day goi tat 1a tac pham CAW) khi téc gia
st dung tri tu¢ nhéan tao nhu la cong cu thuc hién trong qua trinh sang tao. Viéc str dung do cd
thé biéu hién & méic do don gian tur cac phﬁn mém hd tro nhu Microsoft Office, Adobe
Photoshop, Corel Studio,... hay chup hinh bing may anh cé chirc ning tuy dong nhan dang
khuén mat, diéu chinh 4nh sang,...; cho dén phtc tap hon nhu thiét ké tro choi dién tir voi
nhan vat 4o duoc 14p trinh AI dé doc 14p phan doan va twong tac véi nguoi choi. ..

Nguoc lai, d6i véi tac pham do may tinh thuc hién (sau day goi tit 1a tac pham CGW),
céc chuong trinh may tinh chiu trich nhiém trong phan 16n qué trinh hinh thanh tac pham.
Trong d6, vai tro con ngudi thé hién ¢ mic d6 thip va cé du bao két qua dau ra nhu cung cap
tir ngit, thong sd vé nhan vat, c6t truyén dé may tinh sang tac cudn tiéu thuyét “The Day a
Machine Writes a Novel” hoac thép hon nita véi buc hoa “The Next Rembrandt” khi chi cung
cap tai nguyén dau vao 1a cac birc tranh gdc cua danh hoa; hodc & muc do gan nhu khong co
su can thiép ctia con ngudi va ciing khong du doan trude duoc két qua dau ra nhu truong hop
md&i day robot ndi tiéng Anh ctia nhém Nghién ciru Tri tué Nhén tao Facebook (FAIR) da tu
phat trién hé thdng ma héa mdi va bat dau giao tiép bang ngdn ngit ma ching cho 13 hiéu qua
hon - két qua hoan toan nam ngoai du doan cua cac nha khoa hoc’.

1.3. Nhu cau nghién ciru co sé phdp Iy cho viéc bio hé quyén tic gia doi véi tic phiam AI

Nhirng budc phat trién dang kinh ngac 6 mot mat khién con nguoi ngudng mo trinh do
sang tao gan nhu vo han ciia cac nha khoa hoc, mit khéc ciing day 1én nghi van vé mot tuong
lai khi may méc s€ khong chi con hd trg ma tham chi ¢6 thé thay thé su tOn tai cua con nguoi.
Nhung tam gat qua mdi lo ngai vé van dé luan 1y trong nghién ctru khoa hoc, viéc tri tué nhan
tao lién tuc cho ra doi cic san pham nghé thuat cé chat luong tuong dwong véi tac phim cia
con ngudi ciing dang dat ra nhiéu vudng méc phap 1y & quy mé qudc té.

D4i voi ban than tri tué nhan tao (thong thuong, thé hién dudi dang chuong trinh may
tinh), van dé khong cé gi phuc tap khi chung s& dugc bao hd quyén tac gia hoac dugc cép
bang bao ho sang ché trong truong hop san pham d6 du diéu kién dé xem 1a mot giai phap k¥
thuat. Tuy nhién, ddi véi tac pham - dac biét trong linh vuc nghé thuat - do chinh tri tué nhan

> Anh Sa (2017), So' hdi vi robot qud théng minh, Facebook da tw tay ‘két liéu’ bé may AI do chinh minh ché tao,
http://ttvn.vn/kinh-doanh/so-hai-vi-robot-qua-thong-minh-facebook-da-phai-tu-tay-ket-licu-co-may-ai-do-chinh-

minh-tao-ra-42017297122133954.htm (truy cép 20/02/2018).
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tao 1a tac gia, phap luat hién hanh dang t6 ra ling ting trong van dé bao hg, hay ndi chinh xac
hon 12 thiéu cac quy dinh vé viéc x4c dinh ai 13 tac gia hodc chu s¢ hitu quyén tac gia thyuc sy
clia cac tac pham d6. DOi mat véi bét cap trén, yéu cau dat ra hién nay 1a phai nhanh chong
hoan thién khung co sé phap 1y cho céc tac phdm Al nham theo kip téc do phat trién cua xi
hoi trong bdi canh khoa hoc cong nghé thay d6i nhu vii bdo. Qua d6, dam bao tinh canh
tranh lanh manh va tang cao dong luc nghién ctu khoa hoc theo diung muc ti€u ctua phap
luat n6i chung va phap luat vé quyén tac gia noi riéng.

2. Cac quan diém co ban trén thé giéi vé bao ho quyén tac gia doi véi tac pham Al
2.1. Bio h$ quyén tdc gid doi véi tac phim CAW

Nhu di trinh bay & muc 1b, tic pham AI duoc phan loai thanh 2 cdp bac 1a tac pham
CAW va tac pham CGW. Hién nay, phap lut qudc té c6 cac quy dinh khac nhau trong viéc
diéu chinh timg loai tac pham, tuong tmg véi timg qudc gia.

Trong qué trinh sang tao, phap luat cic nudc déu dong thuan viée tac gia sir dung céac
cong cu hd trg sé khong 1am mat di tinh nguyén gdc cia tac pham - mot trong nhing diéu
kién tién quyét dé dugc cong nhan 1 tic pham. Cong cu hd trg ¢ thé dudi dang tho so nhu
giéy, but hay hién dai hon nhu may tinh, chéng han dé nha van, nhac s¥,... soan ban thao tac
pham. Tai Hoa Ky, diéu nay dugc chimg minh qua 4n 1& tir nam 1884 ctia Toa 4n Tdi cao
trong vu kién Burrow - Giles Lithographic Co. v. Sarony. Theo d6, chiéc may anh ma Sarony
dung dé chup nha van Oscar Wilde chi dugc xem la cong cu dé tac gia tao nén ban géc cua
tac pham nghé thuat. Sau hon 100 nam, du may anh ngay nay di duoc nang cap ky thuat sb,
két hop v6i phan mém may tinh khién phan 16n cic cong doan cho ra doi tim anh tré nén ty
dong héa, nguyén tic ma Toa an Tdi cao dua ra tir nam 1884 van duogc 4p dung dé xac dinh
tac gia ciia hang triéu birc anh mdi ngay®.

Nhu vy, cé thé ndi, bao ho tic pham CAW khéng phai 1a vudng méc cia phap luat
hién hanh khi marc d§ hién dai cuia cong cu hd trg, ké ca truong hop cong cu dé dugce tich hgp
tri tué nhan tao ciing khong 1am sai 1éch ban chit ciia chung theo tinh than cua phap luat
quyén tac gia. Do do, trong céc phan tiép theo cua bai viét, tic gia chi tip trung phén tich thuc
trang phép luat va kha nang bao ho cia tac pham CGW.

2.2. Cdc quan diém vé bdo h quyén tdc gia doi véi tac phim CGW

Vi su phat trién cua Internet, dé kip thoi giai quyét cac van dé lién quan dén quyén téc
gia trong khong gian 4o, nhidu dao luat méi da duoc ban hanh nhu: Cac Hiép udc vé Internet
1996 cua WIPO bao gém Hiép udc vé Quyén tac gia (WCT) va Hiép udc vé cudc biéu dién,
ban ghi am (WPPT), Pao luat ban quyén k¥ thuat sé thién nién ky (DMCA) ¢ Hoa Ky hay
Chi thi InfoSoc 2001/29/EC, Chi thi vé bao hd chuong trinh may tinh 2009/24/EC & Lién

% Kalin Hristov (2017), Artificial Intelligence and The Copyright Dilemma, The Journal of The Franklin Pierce
Center for Intellectual Property, Volume 57 Number 3, page 435.
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minh chiu Au... Tuy nhién, khi thé gidi tién dén cudc cach mang cong nghé 4.0, phap luat
cac nude dudng nhu chwa c6 du thoi gian dé thich nghi va dua ra nhimng diéu chinh phu hop,
it nhat 14 trong linh vuc quyén tac gia d6i voi tac pham CGW.

Vé co ban, hién nay cic tac pham CGW sau khi ra doi van phai dya trén nhiing diéu
kién dbi vé6i tac pham thong thuong dé danh gid kha ning bao ho quyén tac gia. Cac quy
chuan t6i thiéu ma Cong wéc Bern dua ra dé mot tac pham dugc hudng bao ho dé la: (1) La
mot san pham sang tao tinh than mang du 4n c4 nhan, va (2) Puogc tai hién trong thé gidi vat
chit dudi mét hinh thirc ma con nguoi co thé tiép can duoc va thé hién dugc mot ndi dung
tinh than’. Phap luat quéc gia cua cic nudc thanh vién Cong udc Bern dwong nhién phai dap
g nhing diéu kién tdi thiéu vira néu trong bao hd quyén tic gia. Mic du mdi hé thng luat
c6 mot cach lua chon tir nglr khac nhau nhu “d4u 4n ca nhan”, “ndi dung tinh than”, “tinh cach
riéng cua tac gia”, d6 déu la nhitng cach thirc nham biéu dat yéu cu vé tinh nguyén gdc cua tic
pham (originality requyrement) va tr& thanh rao can 16n nhat trong viéc xac dinh ai 1a tic gia
hodc chu so hitu quyén tac gia (sau ddy goi chung 13 tic gid) thuc sy cua tic pham CGW.

a. Tdc gia cua tac pham CGW 1a tri tué nhan tao

Mot s6 nha nghién ctru dé xuat hudng tiép can rang, tac gia cua tac pham CGW chinh 1a
tri tué nhan tao. Piéu nay chu yéu dua trén nguyén tic quyén tac gia nén dugc trao cho chu
thé d3 truc tiép sang tac ra tac pham, ma déi v6i tic pham CGW, chu thé truc tiép dé dugc
xéc dinh 1 tri tué nhan tao khi su tham gia ctia con ngudi hau nhu khong dang ké. Pong thoi,
day con dugce xem 1a bude di danh cho tuwong lai, noi s& xuét hién thém mot chii thé méi 1a
may moc (robot) bén canh cac chii thé von ¢ 1a ¢4 nhan va phap nhan. Diéu nay khong con 1a
suy dién vién vong khi chinh Nghi vién chau Au da ban hanh Nghi quyét s6 2015/2103 ngay
16/2/2017 dé xuét kién nghi 1én Hoi dong chau Au vé cic nguyén tic phap luat dan sy danh
cho ngudi may. Trong d6, phan cudi cua dé xudt, Nghi vién yéu cau xem xét quy dinh dia vi
phap 1y cu thé it nhat danh cho nhiing nguoi may tinh vi nhat, qua d6 xac lap quyén va nghia
vu clia ngudi may, bao gdm ca viéc boi thuong thiét hai do chung gy ra hodc trong trudng
hop chung ty dong dua ra quyét dinh, hay twong tic v6i bén thir ba mot cach doc lap®. Tuy
nhién, d¢ xuat nay ciing bi phan d6i manh mé trén nhiéu phwong dién kinh té - xa hoi, luan ly
hoc va ca luat hoc. Vé khia canh phap luat, cach tiép can nay boc 1o nhiéu diém thiéu hop ly
do khong pht hop véi hé thdng phap luat hién hanh ctia moi quéc gia trén thé gidi.

Tai Lién minh chau Au, khong c6 bt ky vin ban nao dua ra dinh nghia chinh thirc cho

yéu cau vé tinh nguyén gdc cua tac pham. Nhung trong qua trinh thyc thi ciia Toa an Cong ly

" Nguyén Van Nam (2017), Quyén tdc gia - Puwong hdi nhdp khong trdi hoa hong, Binh luan Luat hoc, Nxb Tré,
trang 88.

¥ European Parliament (2017), European Parliament resolution of 16 Feb 2017 with recommendations to the
Commission on Civil Law Rules on Robotics, Para.59.f.
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Lién minh chau Au (CJEU), mdt nguyén tdc dan dan duoc thira nhan rong rai la “tac phcfm
chi i diéu kién bao hé quyén tdc gia néu tic pham dé nguyén goc theo nghia rang, do la ‘s
% Mat khac, trong
an 18 vé vu kién Painer, CJEU ciing dua ra dién giai thém rang tinh nguyén gc phu thudc vao

sang tao tri tué cua ca nhan tdac gia’ (author’s own intellectual creation)

viée liéu tac gia c6 “thé hién dwoc kha ndng sdng tao cia minh trong qud trinh tao ra tdc
phcfm thong qua cac lya chon tu do va sang tao "0 Rp rang, tri tu¢ nhan tao, it nhét & thoi
diém hién tai, khong thé nao dap tmg duoc cac dic diém vira néu. Boi trude hét, ban chat tri
thong minh cia mdy mdc 1a do céc thuat toan lap trinh sin tao ra. Diéu tao nén khac biét
chinh 13 khoa hoc hién dai d3 thiét 1ap dung lugng luu trir thuat toan cuc 1én, tir d6 may tinh
¢6 co hoi trinh dién nhitng kha nang vo han, thAm chi ca trong linh vuc nghé thuat nhu da dé
cap trudc dd. Con trén thuc té, mdy moc van 1a vat vo tri vo giac, khong c6 kha ning doc 1ap
dua ra “lwa chon mot cach tw do va sang tao” nén san phém do chung lam ra khong du diéu
kién dé bao ho quyén tac gia.

Khac v6i chau Au, phap luat Hoa Ky lai c6 nhitng quy dinh 1 rang hon cho van dé nay.
Cu thé, theo hudng dan ctia Vian phong Ban quyén Hoa Ky, tac pham chi duoc chip thuan
bao ho khi d6 1a thanh qua cua lao dong tri tué (intellectual labor), chi c6 thé dat duoc nho
vao nang luc sang tao cua tri 6c, do d6 s& tir chdi yéu cau néu nhu tdc pham duge xdc dinh
khong phai do con nguoi tao nén''. Tuong tu, co quan ndy ciing néu 13 viée tir chdi bao ho
cho céc tac pham duoc tao ra bdi may méc hodc chi boi quy trinh may méc hoat dong mot
cach ngau nhién, tw dong ma khong cé bat ky can thiép mang tinh sing tao nio tir con
ngudi'?. Tém lai, vdi cac quy dinh nhu trén, Luat Ban quyén Hoa Ky ciing khong chdp nhén
bao ho cho chu thé 1a tri tué nhan tao.

Ngoai ra, vié€c trao quyén tac gia cho tri tu¢ nhan tao cling vuot ra ngoai muc tiéu cua hé
thdng phap luat s¢ hitu tri tué - vén duoc xac 14p nham tao dong luc khuyén khich con ngudi
phat huy kha niang sang tao. Trong khi d6, chung ta déu hiéu rang, muc dich d6 hoan toan
khong c6 gia tri gi dbi voi may moc.

Tir nhitng mau thudn véi phéap luat hién hanh nhu da phan tich ¢ trén, néu muén tri tué
nhan tao tré thanh tac gia cua tac pham CGW, trude hét hé thdng phap ludt can bd sung cac
quy dinh vé dia vi phép 1y ctua ngudi may, song hanh véi dia vi phap 1y cta ca nhan va to
chtrc von ¢6. Nhiém vy nay s& 1am thay doi co ban nén tang phap ly cia moi qudc gia tir trude
dén nay, gan nhu khong thé thuc hién dugc trong twong lai gan, nén khong phi hop véi boi
canh xa hoi hién tai.

? Helene Margrethe Bohler (2017), EU Copyright Protection of Works Created by Artificial Intelligence Systems,
Master’s thesis, University of Bergen, page 12.

' Helene Margrethe Bohler (2017), EU Copyright Protection of Works Created by Artificial Intelligence
Systems, Master’s thesis, University of Bergen, page 20.

"'U.S Copyright Office (2017), The Compendium of U.S. Copyright Office Practices, Third Edition, Para.306.

12 U.S Copyright Office (2017), The Compendium of U.S. Copyright Office Practices, Third Edition, Para.313.2.
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b. Tac pham CGW thujc vé céng chiing

Hién nay, mdt sb quéc gia trén thé gioi, tiéu biéu 12 Hoa Ky, Canada, lya chon trao
quyén tac gia ddi véi tac pham CGW cho cong chung. O Hoa Ky, céc trudng hop tac phdm ra
doi ma tac dong ciia con ngudi khong ton tai hoac khong dang ké déu thudc vé cong ching.
Diéu nay duoc tai khang dinh thong qua vu kién Naruto v. Slater véi tic pham noi tiéng
“Monkey Selfies”. Cu thé, nhiép anh gia ngudi Anh Slater thuc hién chuyén di chup anh loai
khi macaque ¢ Indonesia. Tai day, mét con khi vo tinh tiép can may anh ma Slater da sép dat
va nhan nat thuc hién mot tim anh chan dung tu chup (selfie). TAm anh sau nay duoc Website
Wikipedia cing nhiéu don vi khac st dung, dan dén tranh chdp ban quyén tim anh thudc vé
chu khi Naruto (do Hiép hoi PETA dat tén) hay nhiép anh gia Slater. Toa an quan Mién Béc
California da ra phan quyét tic pham ké trén thudc vé cong chung, tir chdi bao hd quyén tac
gia cho ca Naruto 1an Slater'. Mac du vy kién khéng tryc tiép lién quan dén tac phim duoc
may tinh tao ra, nhung phan quyét d6 cé ¥ nghia mang tinh 4n 1 cho céc tranh chip vé ban
quyén tac pham khong do con ngudi thuc hién.

Tuong tu, & Canada, Toa an Tdi cao Canada (SCC) ciing giai thich vé tinh nguyén goc
clia tac pham dat duoc thong qua cac ky nang va su suy xét lién quan dén lao dong tri oc.
Nhirng hanh vi d6 chi c6 thé thuc hién dugc bdi con ngudi, do vay khong thé 1a hoat dong
may moéc thuan tay'*. Tir d6, theo quy dinh cta phap ludt Canada, tic pham duogc tao ra ma
khong c6 su can thiép truc tiép tir con ngudi s& thudc vé cong chﬁngls.

Céch tiép can nhu cua Hoa Ky va Canada mot mat khong 1am xdo tron hé thdng phap
luat san co, mat khac lam phong phu kho tu lidu tri thitc ciia cong chiing. Tuy nhién, duong
nhu ddy ciing chua phai 1a giai phap tot cho viéc bao ho tic pham CGW khi khong dam bao
duge muyc tiéu khuyén khich con ngudi phat huy sang tao. Cac nha nghién ctru ¢6 18 s& mat di
nhiéu dong luc khi ma san phém do ho gian tiép tao ra thong qua tri tué¢ nhan tao lai duogc
ngudi khac tu do tiép can, sir dung va hudng lgi. Hay ndi cach khac, ngay tir dau, quy dinh
ctia phap luat s& khién nhitng ngudi nay khong cé ¥ dinh tao ra tri tué nhéan tao, anh huéng
nghiém trong dén sy phat trién khoa hoc ky thuat.

c. Tac gia ciia tdc pham CGW la chii s6 hitu, nguwoi phdt trién, hodc nguoi sir dung tri
tué nhan tao

Khac voi Hoa Ky va Canada, Lién minh chau Au van ch?ip thuan bao ho nhirng tac
pham tuy khong do con ngudi truc tiép sang tao, nhung dong vai tro 14 chi thé Iya chon va
quyét dinh dau ra. Nguyén tic nay duoc xéac 1ap sau vu kién gitra Infopaq International A/S v.

1 Kalin Hristov (2017), Artificial Intelligence and The Copyright Dilemma, The Journal of The Franklin Pierce
Center for Intellectual Property, Volume 57 Number 3, page 449.

' Mark Perry, Thomas Margoni (2010), From Music Tracks to Google Maps: Who Owns Computer - generated
Works?, Law Publication, Paper 27, page 7.

!> Mark Perry, Thomas Margoni (2010), From Music Tracks to Google Maps: Who Owns Computer - generated
Works?, Law Publication, Paper 27, page 11.
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Danske Dagblades Forening16. Trong vu viéc nay, Infopaq - cong ty truyén thong chuyén
tong hop va s hoa thong tin kinh doanh tir bao gidy - bi Hiép hoi cac nha xuét ban nhat bao
Pan Mach céo budc xdm pham quyén tac gia véi hanh vi sao chép lai tac pham ctia cac to bao
thanh vién. Cu thé, Infopaq thong qua quy trinh k¥ thuat bon bude dé quét, s6 hoa va thiét lap
dich vu tim kiém dién t&r ndi dung bao gidy. Mdi tir khéa ma khach hang tim kiém s& duoc
Infopaq dua ra dong két qua 11 tir gdm 05 tir dimg lién trude va 5 tir dtng lién sau tir khoa do.
Toda an Cong ly Lién minh chau Au di giai thich rang, mac du nhiing tir ngit 6 néu duoc xét
riéng 1é déu khong phai 1a mot sang tao tri tug, tuy nhién “chi khi théng qua viéc chon loc,
xdu chudi va két hop nhimg tir ngit d6 thi tac gia mdi ¢ thé thé hién duoc kha ning sang tao
ctia minh theo 16i nguyén géc va dat duoc két qua la mot sy sang tao tri 6¢”7. Trén co s6 do,
& chau Au, nguoi ta ddng thuan quyén tc gia s& trao cho ngudi co quyén lya chon mot phan
hoac toan bd su ra doi cua tac phém tri tué. Tham chi, nhiéu y kién cho réng, néu nhu vu kién
“Monkey’s Selfie” duoc giai quyét & chau Au, tac pham réat c6 thé da thudc vé Slater khi anh
13 nguoi da sip dat bdi canh ra doi va lwa chon cong b tac pham d6 giira hang trim btic anh
duoc chuplg.

Nguyén tic bao hd néi trén ciing phan nao tim thiy sy twong dong trong phap luat
Vuong qudc Anh, Nam Phi hay New Zealand khi ma quyén tac gia trong truong hop tic
phém CGW ra doi s€ dugc bao hd cho “nguoi tao ra nhitng scfp dat can thiét cho sw sang tao
ra tac pham”".

Tuy nhién, su that 1a khac biét gitra phap luat chau Au, Anh, New Zealand v6i Hoa Ky
hay Canada khéng thuc su dang ké. Tai thoi diém nay, céc tdc pham CGW hoan toan khong
¢6 sy can thiép ciia con ngudi hodc ¢ nhung chi mang tinh chit cung cap tu liéu dau vao déu
khéng dugce bao hd quyén tac gia, ké ca & chau Au. Pién hinh 13 truong hop phdn mém may
tinh do mot cong ty cua Nga phat trién - Qentis - ¢6 kha ning tao ra toan bo cic doan vin ban
c6 nghia dai tir 10 dén 400 tir bang thuat toan két hop bo chit cai riéng 16. Qentis tuyén bd da
tao ra dugc 97,42% s6 doan van co thé, va khi ho dat dén 100% thi bat ky ai sang tac ra doan
ndi dung dai tir 10 dén 400 tir déu phai duoc su dong ¥ ciia ho, tit nhién 1a trong truong hop
phap ludt trao quyén tac gia cho Qentis. Tuy nhién, diéu nay c6 vé s& khong xay ra, it nhat 1a
& thoi diém hién tai, boi nhu Toa an Cong 1y Lién minh chau Au ly giai, tinh nguyén gbc cua
tac pham chi dat duoc khi tac gia c6 thé “thé hién kha ndng sdng tao ciia minh trong qud
trinh sdng tdc tic pham théng qua cdc lwa chon tw do va sdng tao”. Hay néi cach khéc,

' Judgment of the Court (2009), Infopaq International A/S v Danske Dagblades Forening, Eur-lex http:/eur-
lex.europa.eu/legal-content/ EN/TXT/?uri=CELEX%3A62008CJ0005.

'7 Judgment of the Court (2009), Infopaq International A/S v Danske Dagblades Forening, Eur-lex http:/eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3 A62008CJ0005, para.45.

'8 Helene Margrethe Bohler (2017), EU Copyright Protection of Works Created by Artificial Intelligence
Systems, Master’s thesis, University of Bergen, page 19.

' Mark Perry, Thomas Margoni (2010), From Music Tracks to Google Maps: Who Owns Computer - generated
Works?, Law Publication, Paper 27, page 3.
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Qentis ciing nhu cac thuat toan ky thuat cudng ché (brute - force technique) déu khong dwa
trén bat ky lua chon mang tinh sang tao nao dé c6 thé dap tmg dugc diéu kién vé tinh nguyén
gbc clia tac phémzo.

Dau vay, trao quyén tac gia cho chu sé hitu, ngudi phat trién hodc ngudi str dung tri tué
nhan tao dang 14 quan diém kha thi va nhan dugc dong tinh cao trén quy md qudc té. Cach
tiép can nay mot mat théa man muc ti€u dén bu tuong xtng va tao dong luc cho sang tao tri
6¢c, mat khac thé hién tinh twong thich véi hé thdng phap luat hién hanh cua da sb cac quéc
gia. Mot phuong thic dang dugc dé xuit dé thuc thi hudéng di nay d6 1a 4p dung mo hinh
nguoi lao dong va nguoi sir dung lao dong dbi voi ca tri tué nhan tao. Theo quy dinh vé vat
quyén cua B9 luat Dan sy va Luat Lao dong tai rat nhiéu nudc, nhiing san phém do nguoi lao
dong 1am ra trong khudén kho quan hé hop dong lao dong déu thudc vé ngudi sir dung lao
dong, bao gdm ca san phdm tinh thin mang tinh sang tao c4 nhan?'. Trén co s& d6, néu nhu
xay dung dugc hanh lang phap ly cho viéc cong nhén tri tu€ nhan tao vdi tu cach 1a nguoi lao
dong, phan 16n cc van dé vé quyén tai san cua quyén tac gia s& dugc giai quyét. Khi do, viée
xéc dinh ai 14 nguoi str dung lao dong gitta 03 chu thé chu so hitu, nha phat trién va ngudi sir
dung s& can ct trén quan hé hop dong theo phép luat dan sy. Du hudng di ndy van ton tai
vuéng mic vé quyén nhan than nham xac dinh tac gia thuc sy cia tac pham (theo nghia phan
biét v6i cha s& hitu quyén tac gid), nhung theo quan diém c4 nhan ciia ngudi viét, tranh chap
nay (néu c6) sé khong 16n boi cac chu thé d3 duoc dén bu vat chét twong xtng, dong thoi
cling da huong quyén tac gia di v6i san pham tri tué nhan tao.

4. Mt s6 vweéng mic va kinh nghiém cho phap luit Viét Nam

Diéu dang tiéc hién nay d6 1a phép luat s¢ hitu tri tu¢ Viét Nam chua c6 nhiing quy dinh
thé hién 18 quan diém bao ho trong truong hop tac pham CGW ra doi. Nguyén nhan dugc cho
13 boi Luat SO hitu tri tué 2005 (stra ddi, bd sung 2009) va cic van ban huéng dan thi hanh
chua dua ra dugc dinh nghia tuong minh va théng nhat cho khai niém tac pham, tac gia, dong
thoi thiéu cac quy dinh vé dong gop cuia con ngudi dén su ra doi ciia mot tac pham.

Trudce tién, khai niém tac phdm duoc dinh nghia nhu sau: “la sdn phdm sdng tao trong
linh vuc van hoc, nghé thudt va khoa hoc thé hién bdng bat ky phwong tién hay hinh thirc
ndo . Khai niém vira néu chi dé cap dén viéc “sdng tao”, ma khong doi hoi phai 13 sang tao
tinh than mang du 4n cé nhan, duong nhu la su ha thép s0 Vi tiéu chuén bao ho téi thiéu cua
Cong udc Berne. Ciing bdi 1y do day, dinh nghia tic phdm theo luat s hitu tri tué hién hanh
¢6 vé cling chip thuin bao ho san phim sang tao khong do con ngudi lam ra>, vi chi ¢6 con

? Helene Margrethe Bohler (2017), EU Copyright Protection of Works Created by Artificial Intelligence
Systems, Master’s thesis, University of Bergen, page 20.
I Nguyén Van Nam (2017), Quyén tdc gia - Puong héi nhdp khéng trai hoa héng, Binh luan luat hoc, Nxb Treé,
trang 179.
2 Qubc hoi, Ludt So hitu tri tué 2005 (sika doi, bo sung 2009), Diéu 4.7.
2 Nguyén Van Nam (2017), Quyén tdc gia - Puong hdi nhdp khéong trai hoa héng, Binh luan luat hoc, Nxb Treé,
trang 311.
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ngudi méi co doi séng tinh than mang dau 4n ca nhan. Mic du quy dinh nay c6 thé phan nao
dugc 1am rd thém rang “tdc pham dwoc bdo hé, ... phdi do tic gia truc tiép sang tao bang lao

A ’ A » \ \ A ’ \ ’ A ” e 5924
dong tri tué cua minh ma khong sao chép tw tac pham cua nguoi khac

. Tuy nhién, mot
mat, diéu khoan trén hudng dén dam bao tinh nguyén gdc cua tac phdm theo nghia truc tiép
sang tao, khong sao chép; mat khac, cum tur “lao dong tri tué”’; rd rang, cling chua thé hién
dugc tinh than doi hoi phai c6 dau 4n c4 nhan chira dung trong tac pham, nhat 1 khi so sanh
v6i phéap luat nude ngoai nhu da phan tich ¢ cac phan trudc.

Ngoai ra, khai niém tac gia cling khong quy dinh trong Luat S& hitu tri tu¢, ma chi dugc
dé cap dén ¢ van ban huéng dan thi hanh: “tdc gid la ngueoi truc tiép sang tao ra mét phan
hodic toan bé tdc pham van hoc, nghé thudt va khoa hoc...”>. Cé thé thiy, quy dinh nay da
phan nao thé hién quan diém cua cac nha lam luat khi chi cong nhan tac gia 1a (con) nguoi, du
van chi str dung tir “sang tao” mot cach thuan tay. Tuy nhién, v6i quy dinh nhu vy, phap luat
Viét Nam dang t6 ra thiéu nhit quan trong trudng hop tac pham CGW ra doi. Bai 18, can cir
theo dinh nghia vé tac pham, mot san phdm do may tinh doc 1ap sang tao hoan toan cé kha
ning dugc cong nhén 13 tac pham; khi d6, khong co co sé dé xac dinh tic gia cua tac pham
dugce bao ho 1a chu thé nao.

Ngoai nhitng diéu khoan vira phan tich & trén, dudng nhu phap luat Viét Nam chua c6
quy dinh nao khac vé nhiing sang tao khong cé tac dong ctia con ngudi ndi chung va tac pham
CGW néi riéng. Tham chi, nhitng quy dinh vé cac truong hop sang tao tac pham theo quan hé
hop ddng lao dong hay hop ddng dan sy ciing con qua so sai. Cling gidng nhu muyc tiéu cho sy
ra doi cua phap luat vé quyén tac gia néi riéng va quyén so hitu tri tué néi chung, mot san
pham sang tao néu khong duoc phap luat bao dam dén bu tuong xtng, ngudi tao ra ching s&
khong c6 bat ky “dong luc hiru hinh™*® dé phat huy ning luc. Ngudi tao ra tac phdm ma tac
gia mudn dé cap dén ¢ day bao gom ca chu thé sir dung tri tué nhan tao 1am cong cu dé tao ra
tac pham (CAW) 1an phat trién ra tri tué nhan tao dé tir d6 gian tiép lam nén tac pham (CGW).
Viéc khong cé khung co s phép ly vimg chéc cho cac cha thé vira néu khong chi lam giam
sut nang luc sang tao ca nhan ma con gdép phan can trd su phat trién chung cua khoa hoc cong
nghé. Chinh boi 1y do d6, bai viét d& xuit mot sb hudng hoan thién co ban nhu sau ddi voi
phép luat so hiru tri tué Viét Nam:

(1) Hoan thién khai niém “tdc phdm” nham lam 13 diéu kién vé tinh nguyén gdc cua tac
phém duoc bao ho.

(2) B6 sung khéi niém vé “tdc gia” cling nhu cac diéu khoan lién quan theo huéng chi
bao ho cho nhitng tic pham co su tac dong mang tinh quyét dinh ctia con ngudi (nghién ctru
nguyén tic ctia phap luat chau Au).

2 Quéc hoi, Ludt S hiku tri tué 2005 (sika déi, bé sung 2009), Didu 14.3.

»* Chinh pht, Nghi dinh s6 100/2006/ND-CP Quy dinh chi tiét va hwéng dan thi hanh mot sé diéu ciia B ludt
Dan si, Ludt S6 hitu tri tué vé quyén tac gid va quyén lién quan, Diéu 8.1.

2% Kalin Hristov (2017), Artificial Intelligence and The Copyright Dilemma, The Journal of The Franklin Pierce
Center for Intellectual Property, Volume 57 Number 3, page 438.
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(3) Hoan thién hé thdng céc quy dinh vé bao ho quyén tac gia ddi vé6i tac pham 1a két
qua cua quan hé hop déng (lao dong, dan sy, kinh doanh - thuong mai), trong dé dac biét
nghién ctru bo sung chu thé 13 tri tué nhén tao, thiét 1ap co ché trao quyén tac gia cho chu s¢
hitu, nguoi phat trién va ngudi st dung tri tué nhén tao dé tao ra tic pham.
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