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BAO HQ QUYEN TAC GIA TRONG VIEC XAY DUNG
“TAI NGUYEN GIAO DUC MO”

Su phat trién ciia khoa hoc va cong
nghé (KH&CN) di thic diy viéc trao doi,
pho bién, truyén b4, ké thira két qua nghién
ctru dé tranh nghién ctru 1ap lai gdy lang phi
tai nguyén tri tué¢ va cac tai nguyén khac.
Viéc nhanh chong dua tri thuc KH&CN vao
truong hoc dé nguoi hoc tiép can nhanh
chong va thuan tién 1a viéc 1am can thiét. Tir
d6 hinh thanh nhu ciu truy cip mo va tai
nguyén gido duc mod thong qua thu vién sb
trén internet. Tuy nhién sy phat trién cua
internet ciing d& dang xdm pham quyén tac
gia.

Bai viét phan tich quy dinh qudc té va
kinh nghiém ctia mot s6 qudc gia vé truy cap
mé va tai nguyén gido duc mé nham han ché
viéc xdm pham quyén tac gia trén internet, dé
Xuat giai phap xay dung thu vién s6 trong cac
truong dai hoc tai Viét Nam.
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Abstract:

The development of science and
technology has encouraged exchanging,
spreading, broadcasting and inheriting
research results, which contributes to

deterring the research duplication, therefore
intellectual resources and other resources are
not wasted. It is fundamental for scientific
and technological knowledge to be added into
school curriculum, so that the learners may
quickly and conveniently access. The need
for open access and open educational
resources through digital libraries on the
then the

development of the Internet also causes

Internet emerges. However,

frequent infringement of copyright.
The paper
regulations and the experience of some

analyzes international
countries in building open access and open
educational resources while restricting the
violation of copyright, and recommends some
solutions for building digital library in the
universities in Vietnam.
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1. Mé& dau

Internet ra doi c¢6 thé giup tac gia dwa tic phim cua minh téi cong ching mot cach
nhanh chdong va thuén tién. Nhung internet cling tao diéu kién dé dang thuc hién cac hanh vi
sao chép, phat tan trai phép tac phim, xdm pham quyén cong bd va quyén tai san cua chi s&
hiru tac phém, quyén cua tac gia vé bao vé su toan ven cla tac phém.

Sy phat trién nhanh chéng cua khoa hoc va cong nghé (KH&CN) thuc ddy nhu cau trao
d6i, pho bién, truyén ba, ké thira két qua nghién ctru dé tranh nghién ctru lap lai gay lang phi
tai nguyén tri tué va cac tai nguyén khéc, tir d6 hinh thanh nhu cau “truy cip md” (Open
Access).

Trong linh vuc gido duc va dao tao, viéc nhanh chdng dua tri thirc KH&CN vao truong
hoc véi tiéu chi dé nguoi hoc tiép can nhanh chéng va thuan ti¢n 1a viéc lam can thiét, tir d6
hinh thanh nhu cau vé “tai nguyén gido duc mé” (Open Educational Resources).

2. Quy dinh qudc té vé truy cip mé
2.1. Sdng kién Budapest

Thuat ngit “truy cap md” (Open Access) lan dau tién duoc cong bd trong Sdng kién truy
cdp mé Budapest (Budapest Open Access Initiative) vao thang 2/2002. Sang kién ndy cho
phép nguoi s dung quyén truy cap mién phi trén internet cong cong, c6 thé doc, tai xué)ng,
sao chép, phan phdi, in 4n tai liéu, chuyén ching sang phan mém hoic sir dung ching cho bt
ky muc dich hop phap ma khong c6 cac rao can vé tai chinh, phap 1y hodc k¥ thuat, véi diéu
kién nguoi truy cap phai ton trong cic quyén nhan than cia tac gia, trong d6 nhan manh dén
quyén dung tén d6i véi tac phdm, quyén dit tén cho tic phdm va quyén bao vé sy toan ven
clia tac pham.

Nhu vay, Sdng kién Budapest khong dé cap dén viéc bao ho quyén tai san ddi véi tac
pham khi duoc s6 hoa va chia sé trén internet.

2.2. Tuyén bé Bethesda

Tuyén bé Bethesda vé xudt ban truy cdp mé (Bethesda Statement on Open Access
Publishing). Ngay 11/4/2003, Vién Y khoa Howard Hughes d t6 chiic cudc hop dé thao luan
vé quyén tiép can cac tai liéu hoc thuat, cudc hop da dua ra dinh nghia vé “Tap chi truy cap
md” (Open Access Journal - OAJ), & cap dén viéc cip quyén truy cdp, quyén sao chép, st
dung, phan phdi, truyén tai va hién thi tic phdm khoa hoc — 1a két qua nghién ciru mot cach
cong khai, mién phi trén pham vi toan cau. Can phai thiy rang, theo nguyén tic bao ho tu
dong ddi voi tac phdm néi chung, trong d6 c6 tac phadm khoa hoc theo quy dinh ctia Cong udc
Berne 1886, tai thoi diém mot tac phém khoa hoc dugc cong bd tai mot quéc gia thanh vién,
thi ngay lap tic va vo diéu kién, né phai dugc tit ca cac qudc gia thanh vién con lai bao ho.
Mot trong nhitng ndi dung bao ho 1a bao hd quyén sao chép tac pham khoa hoc, nhu vay cum
tir “mién phi trén pham vi toan cau” néu trén duoc xem 1a mot chi tiét rat manh cua Tuyén bo
Bethesda.
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Trong khi Sdng kién Budapest chua dé cap dén viéc thuc hién va phan phdi céc tac
pham phai sinh, thi OAJ di cho phép thuc hién tac phadm phaéi sinh tir cac tac pham gdc thong
qua cong cu truy cip md, c6 nghia ring nguoi truy cdp mé cé quyén dich tac phim gdc sang
mot ngdn ngit khac, c6 quyén dua tac pham gdc vao bd suu tap... phuc vu muc dich nghién
ctru. Tuyén bé Bethesda con dam bao cho phép nguoi truy cap mé co quyén tai su dung két
qua nghién cuu (a license granting rights for reuse). Nhu vay, voi Tuyén bé Bethesda, nguoi
truy cdp c6 quyén tiép can cac két qua nghién ciru dd cong bd, sir dung ching vao muc dich
nghién ctru cua minh.

Tuyén bé Bethesda khong néu nghia vu tai san ciia ngudi nghién ctru khi str dung két
qua nghién ciru dd cong bd thong qua truy cip mé, phai chia sé thu nhap (néu cé) tir két qua
nghién ctru ciia minh cho tac gia cua cac két qua nghién ctru da cong bd, ma chi quy dinh
nghia vu phai dam bao quyén nhan than dbi véi tac gia cua cac két qua nghién ciru da cong
bd, bao gdbm quyén ding tén d6i v6i tac pham, quyén dit tén cho tac pham va quyén bao vé
su toan ven cua tac phém.

2.3. Tuyén bé Berlin

Tuyén bd Berlin vé truy cdp md ddi v6i kién thic khoa hoc va nhan vin (Berlin
Declaration on Open Access to Knowledge in the Sciences and Humanities)

Tuyén bé Berlin d3 cho phép quyén truy cdp mé ké ca ddi véi nhitng kién thirc trong
linh vuc khoa hoc xd hoi va nhan van. Ngoai viéc cong nhin cac quyén nhu Sang kén
Budapest va Tuyén b6 Bethesda dd néu, Tuyén bd Berlin ¢6 diém déng Iuu y, d6 1a nhiing
ngudi truy cip mé ¢ quyén tao ra mot sé lwgng nho cac ban sao in cho muc dich st dung ca
nhan cua ho (the right to make small numbers of printed copies for their personal use). Tuy
nhién van ban nay ciing khong dinh nghia thuat ngit “mot s6 rgng nhoé cac ban sao”.

Tuyén bd Berlin chi dé cip dén viéc cho phép truy cap mé ddi véi cac két qua nghién
ctru trong linh vuc khoa hoc xd hoi va nhan vin, nhu d biét két qua nghién ciru trong linh
vuc khoa hoc xa hoi va nhin vian khong phai 1a ddi tugng cia sang ché, do d6 quyén tai san
d6i v6i két qua nghién ctu trong linh vue khoa hoc xa hdi va nhan van thuong chi tap trung
cht yéu vao quyén sao chép, quyén cho lam tac phadm phai sinh.

2.4. Quy dinh ciia OECD vé truy cip mé

Thang 1/2004, Hdi nghi Bo truéng KH&CN cac nudec OECD, Trung Qudc, Israel, Nga
va Nam Phi d3 hop tai Paris dé thao luan nhu cau qudc té vé tiép can dit liéu nghién ciru. Hoi
nghi da thong qua Tuyén bd vé truy cap dit liéu nghién ctru tir tai tro cong (Declaration on
Access to Research Data from Public Funding), trong &6 cong nhan tim quan trong cia viéc
tiép can cac dir liéu nghién ctru & quy md toan cdu va dé nghi OECD xay dung mot bo hudng
dan nguyén tac chung dé tao diéu kién thuan lgi nhat cho viéc truy cap dir liéu nghién ctru tir
ngudn tai tro cong.
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Tir tuyén bd cia Hoi nghi B6 truong KH&CN cac nude OECD va cac qudc gia trén,
OECD (2004) di ban hanh nguyén tic va huéng dan vé truy cap dir liéu nghién ciru tir tai trg
cong (Principles and Guidelines for Access to Research Data from Public Funding).

Trong van ban nay, OECD (2004) da dinh nghia di¥ liéu nghién ctru (Research data) va
dir liéu nghién ciru tir tai trg cong (Research data from public funding), dong thoi dua ra céc
nguyén tic truy cap dir liéu nghién ctru, trong d6 nhin manh dén nguyén tic coi mo
(Openness), linh hoat (Flexibility), minh bach (Transparency), phti hop vé luat phép (Legal
conformity), bao ho so hiru tri tué (Protection of intellectual property), trach nhi€ém chinh thire
(Formal responsibility), chuyén nghi¢p (Professionalism), kha nadng tuong tac (Interoperability),
chat lugng (Quality), an ninh (Security), hiéu qua (Efficiency), giai trinh (Accountability), bén
vitng (Sustainability).

OECD ciing nhin manh ring viéc truy cip mé d6i vé6i dir liéu nghién ctru tir ngudn tai
tro cong s& thiic day sy phét trién cia KH&CN ndi chung trén pham vi toan cau, tiét kiém chi
phi trong nghién ctru va tranh nghién ctru lap lai.

3. Quy dinh qudc té vé tai nguyén gido duc mé
3.1. Sw hinh thanh va phdt trién tai nguyén gido duc mo

Qua trinh hinh thanh va phéat trién tai nguyén gido duc md (Open Educational
Resources — OER), theo Butcher N. and Moore A. (2015) da c6 céc su kién:

- Thang 01/1999: Pai hoc Tubingen thuéc Cong hoa Lién bang Plrc dd xudt ban céc
video chuyén tai bai giang cia minh trén internet, ddy duogc xem 1a truong hop dau tién ghi
nhan su ra doi cia OER;

- Thang 09/2002: Vién Cong ngh¢ Massachusetts Hoa Ky (Massachusetts Institute of
Technology - MIT) cong bd chuong trinh Open Courseware' trén internet, vdi 32 khéa hoc
ban dau, ddy dugc xem 1a bd suu tap chuyén sau va hoan chinh nhét vé OER.

- Nam 2002, UNESCO triéu tap Dién dan vé tac dong cua Open Courseware cho gido
duc dai hoc & cac nu6c dang phat trién (Forum on the Impact of Open Courseware for Higher
Education in Developing Countries) d¢ thao lun vé tim quan trong va su can thiét phai xay
dung OER dbi vdi cac trudong dai hoc tai cac qudc gia dang phat trién.

- Thang 11/2003: Trung tdim Tai nguyén mé ciia Trung Qudc (China Open Resources
for Education) dugc thanh 1dp vdi sy cOng tac cia MIT Open Courseware, nhim cung cép
ngudn OER cho céc truong dai hoc ¢ Trung Quéc.

- Théang 01/2005: Trung tim Nghién ctru Gido duc va P6i méi OECD (OECD’s Centre
for Educational Research and Innovation) ra bdo cdo “Tao tri thirc mién phi bang OER”

! “Courseware” 1a mot thuat ngir ding dé chi gido trinh, bai giang mén hoc va cac tai liéu khac kém theo mén
hoc d6, do truong dai hoc cong bé trén website ma, trong do c6 thé kém theo hudng dan va ciing c6 thé & dang
tho (khong kém theo hudéng dan), véi muc dich danh cho nhitng ngudi tu hoe va nhitng khac tham khao, khong
¢6 phan ho trg hodc tham gia cua giang vién mén hoc do.
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(Giving Knowledge for free: the Emergence of OER), bao cdo nay ghi nhan su nghiép gido
duc va d6i mdi chi ¢é thé phat trién thong qua viéc tao lap kho tri thite OER mién phi va cong
khai, nhaim nhanh chéng dua tri thirc dén ngudi hoc mot cach nhanh chéng va thuan tién
thong qua truy cdp mo trén internet.

- Thang 09/2007: Truong Pai hoc Y khoa Michigan di xuét ban tat ca cac tai liéu gido
khoa tién 1dm sang 1a OER, cho phép nhitng ngudi cé nhu cau duoc tiép can thong qua cong
cu internet mién phi.

- Thang 01/2008: Vién Open Society va Quy Shuttleworth di cong bd Ban Tuyén bd
gido duc mo Cape Town (Cape Town Open Education Declaration), kéu goi cac chinh phu va
nha xuit ban thé gidi cung cap céc tai lidu gido duc trén internet mién phi.

- Thang 03/2009: Youtube ra mit Youtube EDU, mot kénh mién phi cung cép cic tai
lidu gido duc tir cac truong dai hoc trén thé gidi va cac bai giang cia gido su va nha lanh dao
ndi tiéng.

- Thang 04/2011: Bangladesh 1a qudc gia dau tién trén thé gidi s6 hoa bo sach gido khoa
phé thong hoan chinh tir 16p 1 dén 16p 12 trén OER.

- Thang 06/2012, UNESCO ra Tuyén bd Paris vé OER (The Paris Open Educational
Resources Declaration) v&i ndi dung khuyén khich nang cao nhén thirc va st dung OER, thic
day su phat trién va ap dung OER giita cac qudc gia vdi cac ngdn ngit va cac nén vin hda
khac nhau, thic ddy viéc cip phép OER duoc tao ra tir ngan sach nha nudec.

Qua nhitng tai liéu vira néu trén cho thiy xu hudng khuyén khich xay dung OER cua
céc t6 chic qudc té va mot sé qudc gia trén thé gidi nham nhanh chéng cong bd tri thirc gido
duc dén nguoi hoc, viéc cong bd ndy cé pham vi trén toan cau va khong bi gidi han boi ngdn
ngit va cc nén van hoa khéac nhau.

3.2. Dinh nghia tai nguyén gido duc mo

Co thé ghi nhan mot s6 dinh nghia sau day vé OER:

- Theo Butcher N. and Moore A. (2015), William and Flora Hewlett Foundation da
dinh nghia: OFR 14 tai liéu gido duc dwoc cap phép mién phi va céng khai, duwoc sit dung cho
muc dich giang day, hoc tdp, nghién ciru va cdc muc dich khdc *. Trong dinh nghia nay, thuat
ngit “cap phép” dé ¢ thi qua khir (licensed), c6 nghia 1a OER chi dugc coi 1a hop phap khi da
duoc chu so hiru tai li€u cho phép cong bd, sao chép, dich...

- OECD (2005)’ dinh nghia OER la cdc tai liéu diege s6 héa, cung cdp tiw do va cong
khai cho giang vién, sinh vién va nguoi hoc tw hoc dé sir dung va tai su dung cho muc dich

> Nguyén van: OER are free and openly licensed educational materials that can be used for teachzng learning,
research, and other purposes. Trong van ban nay khong thiy giéi han cum tir “other purposes” ¢ bao gébm muc
dich thuong mai hay khong.

> OECD (2005), Giving Knowledge for Free: The Emergence of Open Educational Resources, Centre for
Educational Research and Innovation.
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giang day, hoc tdp va nghién ciu. Cong cu d€ phat trién, st dung, phan phéi ndi dung va thuc
hién OER la gidy phép mo.

- Theo UNESCO (2011), OER la bat ci tai liéu giang day, hoc tdp va phirong tién
nghién ciru nao trén bat cir phwong tién nao ddt trong linh viee céng va dwoe dang tdi theo
gidy phép mé cho phép nguwoi khdc truy cdp, sie dung, thay doi muc dich, sir dung lai va phan
phéi lai khéng han ché hodc it han ché. OER c6 thé gém cac khéa hoc/chuong trinh ddy du,
tai liéu cia cdc mon hoc, cadc module, tai liéu huéng dan hoc sinh, bai gidng, sach gido khoa,
cac bai nghién ctru, bang video, cic cong cu va dung cu danh gia, tai li€u tuong tac nhu mo
phong, déng vai, co s& dit liéu, phan mém, cac tng dung (ké ca cac tng dung di dong) va bat
ctr tai liéu giao duc hiru dung nao. Thuat ngir OER khong dong nghia véi hoc truc tuyén,
eLearning hay hoc tap di dong (mobile learning), OER cé thé chia sé dugc dudi hinh thic ki
thut sd, cling cd thé in thanh van ban;

- Bo Gido duc Hoa Ky (2015) dé ban hanh b quy tic yéu cau tat ca cdc tai liéu gido duc
dugc tao ra bang ngan sach lién bang phai dugc cap phép cong khai dé bat ky truong hoc nao
¢ quyén truy cap mién phi, dic biét bd quy tic nay con cho phép gido vién dugc quyén sang
tao béng cach chinh sira OER dé dap ung nhu cau hoc tap cua hoc sinh ma khong bi coi la vi
pham phap luat vé& quyén tac gia®.

Tdng hop tir cac dinh nghia trén day, ¢ thé tom tit vé truy cdp mé va OER:

- Str dung tac pham thong qua cong cu internet mién phi.

- Phai duogc sy cho phép cua chu s hitu tac pham.

- Pai dién chu s¢ hitu nha nudc ddi véi cac tac phém duoc tao ra béng ngan sach nha
nude, co nghia vu dwa cac tic phim nay vao OER.

- Nguoi str dung OER ddi véi cac tac pham duoc tao ra bang ngan sich nha nudc co
quyén tai cong bd tac pham va toan bd quyén tai san d6i véi cac tac phadm nay.

- Nguoi sir dung OER c¢6 nghia vu ton trong quyén dit tén cho tic phim, quyén ding tén
d6i voi tac pham va quyén bao vé sy toan ven tac pham cua tac gia dbi véi tac pham géc (tuy
nhién c6 trudng hop ngoai 1é nhu da néu trong tai liéu ciia Bo Gido duc Hoa Ky cong bd 2015).

Vén dé khé nhét dé ton tai OER 1a chi thé ndo co quyén cho phép? Viée xac dinh tac
gia clia tac pham la khong kho, nhung xac dinh chu s¢ hiru ciia tac phim bao gém sich gido
khoa, bai giang, sach tham khao, sach chuyén khao, khéa luan, ludn van, luan an, bai bao
khoa hoc, d¢é tai khoa hoc... trong nhiéu truong hop 1a khong don gian.

* Nguyén vin: “Openly licensed educational resources support teachers as creative professionals by giving them
the ability to adapt and customize learning materials to meet the needs of their students without breaking
copyright laws”. Trich to U.S. Department of Education (2015), Department proposes rule requiring
educational materials created with federal grants to be openly licensed so that any school has access.
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4. Quy dinh ciia phap luat Viét Nam vé quyén tic gia déi voi OER

Téc gia bai viét nay da c6 mot nghién ctru lién quan dén phap luat vé quyén tac gia dbi
vGi truy cdp mé va OER’, do d6 dé khong lap lai nghién ctru dd cong bd chi xin néu tom tat
muc nay:

- Gidy phép (License) dugc dung v&i nghia chuyén quyén sir dung tac pham® theo quy
dinh tai Khoan 1 Diéu 47 Luat S¢ hitu tri tué¢ (SHTT).

- Khoan 10 Diéu 4 Luat SHTT quy dinh: Sao chép la viéc tao ra mot hodc nhiéu ban
sao ciia tdc pham hodc ban ghi am, ghi hinh bang bat ky phirong tién hay hinh thirc nao, bao
gém ca viéc tao ban sao dwoi hinh thuee dién tir.

- Khoan 2 Diéu 23 Nghi dinh 100/2006/ND-CP (sira d6i boi Nghi dinh 85/2011/ND-
CP) quy dinh: Quyén sao chép tic pham la mét trong cdc quyén tai san doc quyén thudc
quyén tdac gia, do chu so hitu thuc hién hodc cho phép nguoi khac thuc hién viéc tgo ra ban
sao tdc pham bang bat ky phwong tién hay hinh thirc nao, bao gom cd viéc tao ra ban sao
duwoi hinh thire dién tir.

- Pidu 25 Nghi dinh 100/2006/ND-CP (sira d6i boi Nghi dinh 85/2011/ND-CP) quy
dinh: Thu vién khéng dwoc sao chép va phdn phéi ban sao tdc pham ti cong ching, ké ca
ban sao ky thudt sé.

Nhu vay, quy dinh ctua phap ludt Viét Nam (trur Diéu 25 Nghi dinh 100/2006/ND-CP)
da cho phép xay dung OER véi cac tidu chi nhu thong 1& qudc té da néu trén. Viéc khong cho
phép thu vién sao chép va phan phdi ban sao tac phdm tdi cong ching, ké ca ban sao k§y thuat
s6 nham dam bao quyén cong bd va quyén tai san cua chu s hitu tic pham.

5. Giai phap xdy dung OER trén thw vién so

5.1. Xdc dinh tdc gid va chii s6 hivu tic pham khoa hoc la nguon dé xay dung OER trén
thuw vién so

Ngudn dé xay dung OER 1a tac phidm khoa hoc gdm: gido trinh, bai giang, sach tham
khao, sach chuyén khao, khda luan, luan van, luan an, bai bao khoa hoc, dé tai khoa hoc... goi
tat 1 tdc pham khoa hoc.

Theo Poan Pirc Luong (2009), tac gia cua tac pham khoa hoc bao gdm giang vién, sinh
vién, hoc vién cao hoc, nghién ctru sinh va nhitng nguoi khac. Trong do ddi voi khéa luan tac
gia la sinh vién, ludn van tac gia la hoc vién cao hoc va luén an tién si tac gia la nghién ctu
sinh. Trong qua trinh thuc hién khoa ludn, ludn van, luan an, tac gia cua chung dugc sy hudng
dan cua nguoi huéng dan khoa hoc. Ngudi hudng dan khoa hoc c6 thé 1a giang vién co hitu

> Xin tham khéo: Tran Vin Hai (2017), Nhitng rdo can trong chinh sdch bao hg quyén tic gia déi voi truy cdp
mé va tai nguyén gido duc mé, Tap chi Khoa hoc Pai hoc Qudc gia Ha Noi, Tap 33, S6 3 (2017), trang 45-57.

% Ban tiéng Anh cua Luat SHTT Viét Nam do WIPO luu trit cling dung Licensing of Copyright dé chi viéc
chuyén quyén sir dung quyén tac gia.
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clia co s ddo tao hodc ciing c6 thé 13 nguoi cé trinh d6 chuyén moén & ngoai co sé dao tao
dugc co sé dao tao moi1 hudng dan cho sinh vién, hoc vién, nghién ctru sinh thuc hién khoa
luan, luan van, luan an. Khoan 2 diéu 8 Nghi dinh 100/2006/ND-CP quy dinh: 76 chirc, cd
nhén lam cong viéc hé tro, gop ¥ kién hodc cung cdp tw liéu cho nguwoi khdc sdng tao ra tdc
phdm khéng dwoce cong nhén la tac gia. Nhu vay, chi ¢6 sinh vién méi duoc cong nhén 14 tac
gia khoa luan dai hoc/cao dfmg, hoc vién cao hoc la tac gia luin van thac si, nghién ctru sinh
1a tac gia cua luan an tién si, ngudi hudng dan khoa hoc khong duoc cong nhan 1a dong tac
gia cua khoa luén, luén van, ludn an.

Chu sé hiru tac phém khoa hoc dugc xdc dinh trén nguyén tac, to chirc hodc ca nhan dau
tu tai chinh, co s& vat chit dé cho céc c4 nhan tao ra két qua nghién ctru khoa hoc thi la chd s&
hiru tac phiam khoa hoc. Chu so hitu két qua nghién ctru khoa hoc trong nhitng truong hop
sau:

- Chu sé hiru két qua nghién ctru khoa hoc 1a to chirc: t6 chirc ndy da dau tu tai chinh,
co so vt chét - ky thuat (c6 thé dung ngan sach Nha nudc hodc khong ding ngan sach nha
nude) cho ca ca nhan khac thuc hién viéc nghién ctu theo don dit hang hodc hop dong
nghién ctru gitra cac bén.

- Chu s6 hiru két qua nghién ciru khoa hoc 13 c4 nhan (khong dong thoi 1a tac gid): ca
nhan di dau tu tai chinh, co s vat chit - k§ thuat cho ca ca nhan khac thuc hién viéc nghién
ctru theo don dit hang hodc hop dong nghién ciru gitra cac bén.

- Chu s¢ hitu ddng thoi 1a tac gia cua két qua nghién ciru khoa hoc: néu tac gia st dung
thoi gian, tai chinh, co s¢ vat chét - k¥ thuat cua minh dé sang tao ra tac phém khoa hoc thi
tac gia 1a chu so hiru tac phadm nay.

Truong hop gitra td chirc hodc c4 nhan dau tu mot phﬁn tai chinh, co s& vat chit va tac
gia ciing dau tu mot phan tai chinh thi xac dinh chu s& hiru trén co s thoa thuan cia cac bén.

Tuy nhién, viéc xac dinh chu s& hitu khoa luan, luan van, luan an, dé tai nghién ctru
khoa hoc do nguoi hoc thuc hi€n trong qua trinh dao tao va nghién ctru khoa hoc tai truong
dai hoc lai khong don gian. Trong linh vuc khoa hoc k¥ thuat va cong nghé, néu nguoi hoc
phai st dung co s& vat chét cua truong dai hoc dé hoan thién tac phém khoa hoc thi quyén s
hitu n6 thudc vé truong dai hoc. Nhung trong linh vuc khoa hoc xa hdi va nhan van, khi nguoi
hoc khong st dung co s¢ vat chét cia truong dai hoc dé hoan thién tac phérn khoa hoc thi viéc
xac dinh cha s¢ hitu né van con bé ngd, phap luat chua didu chinh truong hop nay. Viéc nay
phu thudc vao quy ché ddo tao cua truong dai hoc. Bai viét nay dat gid dinh truong dai hoc la
chu s& hiru tac phadm khoa hoc trong truong hop nay.

Chu s6 hitu ¢6 quyén cong bd tac pham khoa hoc theo quy dinh tai Khoan 3 Diéu 19 va
quyén tai san theo quy dinh tai Diéu 20 Luat SHTT’.

7 Xin tham khao thém: Poan Pirc Luong (2009), Sdch da dan.
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5.2. Quyén cho phép ding OER trén thw vién sé

Truong dai hoc (do hiéu trudng dai dién) cé quyén cong bd theo quy dinh tai Khoan 3
Diéu 19 va quyén tai san theo quy dinh tai Dicu 20 Luat SHTT di véi:

- Khoéa luan, luan van, luan an... dugc tao nén trong qua trinh dao tao va nghién ctru
khoa hoc tai truong dai hoc.

- Gido trinh/bai giang dugc sang tao nén (co6 st dung ngan sach nha nudc hodc cac
ngudn tai chinh cua trudng) trong qua trinh dio tao va nghién ctru khoa hoc tai truong dai
hoc.

- Pé tai khoa hoc co ban trong tat ca moi linh vuc khoa hoc, dé tai khoa hoc ung dung
trong linh vuc khoa hoc xa hdi va nhan van dugc sang tao nén (c6 st dung ngén sach nha
nude hodc cac ngudn tai chinh cua trudng) trong qua trinh dao tao va nghién ciru khoa hoc tai
truong dai hoc.

DPdi v6i dé tai khoa hoc ung dung trong linh vuc khoa hoc tu nhién, khoa hoc k¥ thuat
dugc sang tao nén (c6 st dung ngan sich nha nudc hodc cic ngudn tai chinh cua truong)
trong qua trinh dao tao va nghién ctru khoa hoc tai truong. Can phan biét 2 trudng hop:

+ Néu la ddi twong cua sang ché, dugc bao ho thong qua hinh thirc cip patent thi
thong tin vé chung da duoc cong khai trén Cong bio tap B do Cuc SHTT phét hanh tai thoi
diém patent dugc cép, do do viéc dang trén website cua thu vién s6 thudc quyén cua hiéu
trudng (trudng hop nay nén ding trén website ciia thu vién sb vi s& ting uy tin khoa hoc cta
truong dai hoc, mat khac giip céc nha khoa hoc khong nghién ctru 1ap lai).

+ Néu két qua nghién ctru 1 giai phdp k¥ thuat, 1a d6i twong cua “bi mat kinh
doanh”/khong duoc cép patent thi quyén cua hiéu trudong cé thé quyét dinh cho phép dang
hodc khong dang trén website ctia thu vién sé (hiéu trudng nén can nhic dé quyét dinh thoi
diém cho phép dang toan bd hay mot phan ndi dung “bi mat kinh doanh” trén website cua thu
vién sb, cin ctr vao “vong doi cong nghé” cua giai phap k¥ thudt va thoi gian khai thac
thuong mai cua “bi mat kinh doanh™).

Quyén cua hiéu truong dbi véi két qua nghién ctru trong linh vuc khoa hoc k¥ thuat va
cong ngh¢ do vién chuc thudc truong thuc hién thi &p dung Piém a Khoan 2 Diéu 36 Luat
Chuyén giao cong nghé 2017: Truong hop Nha niede hé tro kinh phi thwe hién nhiém vu
nghién citu khoa hoc va phdt trién céng nghé cho té chirc dau tw co sé vit chat - kj thudt, tai
chinh, dé‘ng thoi 1a t6 chite chi tri thuce hién nhiém vu nghién cuu khoa hoc va phat trién cong
nghé thi Nha nuée giao quyén sé hitu két qua nghién ciru khoa hoc va phdt trién cong nghé
cho t6 chire d6. Nhu vy, hiéu trudng c¢é quyén quyét dinh cho phép dang hodc khong dang
trén website cua thu vién sd ddi vdi cac tac ph?im khoa hoc thudgc dang nay.

Qua phan tich cho thdy, hiéu trudng trudng dai hoc ¢ quyén:
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- Truong hop 1:

Quyén cong bd va thue hién cic quyén tai san doi v6i tac phdm duge sang tao nén trong
qua trinh hoat dong dao tao va nghién ctru tai truong dai hoc.

Quyén cua hiéu trudng trong trudng hop nay thé hién ¢ viée thu vién dai hoc c6 quyén
cong bd tac pham, thuc hién cac quyén tai san ddi voi tac pham (ké ca cong bd va sao chép
tac pham dudi dang k¥ thuat sd).

- Truong hop 2:

Quyén cho phép ngudi khac cong bd va thuce hién cic quyén tai san ddi v6i tac phim
duogc sang tao nén trong qua trinh hoat dong dao tao va nghién cutru tai truong dai hoc.

Quyén cua hiéu truéng trong truong hop nay thé hién & viée cho phép thu vién thudc
truong dai hoc khac ¢ quyén cong bd tac pham, thuc hién cac quyén tai san ddi véi tac pham
(ké ca cong bd va sao chép tac pham dudi dang k¥ thuat so).

Pugc biét, hién tai & Viét Nam c6 Lién hiép Thu vién cdc truong dai hoc phia béc, Lién
hiép Thur vién cdc trieong dai hoc phia nam. Céc hiéu trudng c6 quyén ky thoa thuan cho phép
thu vién cta cac trudng dai hoc khac c6 quyén cong bd tic pham, thuc hién cic quyén tai san
d6i v6i tac pham thudc quyén so hitu cua truong minh dé xay dung OER qua thu vién sé dung
chung cho céc truong dai hoc.

Phap luat vé& quyén tac gia hién hanh khong ngin cAm nhirng quyén nay cia hiéu truong
truong dai hoc.

Khi cong bd tac pham, thuc hién cac quyén tai san d6i véi tac phdm can dan ngudn, véi
cac luu y: tén tac gia, ndm cong bd, tén tic pham, tén truong dai hoc 13 chii so hitu tic pham.
Pong thoi, can luu ¥ ddc biét dam bao cac quyén nhan than cla tac gid bao gdm quyén dit tén
cho tac phdm, quyén dung tén d6i véi tac phadm va quyén bao vé su toan ven clia tic pham.

Déi v6i tac pham khong duoc hinh thanh trong qué trinh dao tao va nghién ctru khoa
hoc cua truong dai hoc, déng thoi hiéu truong truong dai hoc khong dai di€én cho chu so
hitu tic pham nhu da phan tich & trén, thi chu s¢ hiru tic pham c6 quyén cho ding tic pham
trén website cta thu vién sb theo quy dinh tai Khoan 3 biéu 19 va biéu 20 Luat SHTT, véi
luu ¥ ngudi st dung OER phai tén trong quyén dat tén cho tac pham, quyén dimg tén doi
vO1 tac phém va quyén bao v€ su toan ven cua tac phém theo quy dinh tai Khoan 1, 2, 4
Diéu 19 Luat SHTT.

5.3. Hinh thirc cip phép OER trén thw vién sé

C6 thé cap gidy phép theo quy dinh ciia WIPO (2016), bo gidy phép niy bao gom 6 loai,
tirng gidy phép c6 cac diéu kién khac nhau®:

¥ WIPO (2016), Use of the Creative Commons IGO licenses, Under the WIPO Open Access Policy.
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5.3.1. Gid’y phép Creative Commons/Attribution 3.0 IGO

Gidy phép nay cho phép nguoi ding OER quyén sao chép, phan phdi, chinh sira, dich
cc an phém OER, ké ca st dung OER véi muc dich thuong mai, vdi diéu kién ton trong
quyén dat tén va quyén ding tén cia tac gia tac pham gdc.

5.3.2. Gidy phép Creative Commons/Attribution-ShareAlike 3.0 IGO

Gidy phép nay cho phép nguoi dung OER quyén sao chép, phan phdi, chinh sta, dich
cac 4n pham OER, ké ca st dung OER vé6i muc dich thwong mai, v6i diéu kién ton trong
quyén dit tén va quyén ding tén cua tac gia tic pham gdc. Diém khac biét so vdi gidy phép
duogc néu tai truong hop 1 13 ngudi st dung OER ¢6 quyén phan phéi lai (re-distribution) tac
pham.

5.3.3. Gidy phép Creative Commons/Attribution-NonCommercial 3.0 IGO

Gidy phép nay cho phép nguoi dung OER quyén sao chép, phan phdi, chinh sta, dich
cac 4n pham OER, vdi diéu kién ton trong quyén dat tén va quyén ding tén cia tic gia tac
pham géc.

Ddi véi viée thuc hién cac hanh vi khac: phai dugc su cho phép béng van ban cua chu
s& hitu tac pham.

5.3.4. Gidy phép Creative Commons/Attribution-NoDerivs 3.0 IGO

Gidy phép niy cho phép nguoi dung OER quyén sao chép, phan phdi cac 4n phim
OER, ké ca sir dung OER v&i muc dich thuong mai (khong bao gom quyén dich vi muc dich
thwong mai), véi diéu kién ton trong quyén dit tén va quyén dimg tén cua tac gia tac pham
gbe.

Dbi véi viée thuc hién cac hanh vi khac: phai dugc su cho phép bang vin ban cua chu
s& hitu tac pham.

5.3.5. Gidy phép Creative Commons/Attribution-NonCommercial-ShareAlike 3.0 IGO

Gidy phép nay cho phép ngudi dung OER quyén sao chép, chinh stra, dich cic 4n phim
OER, véi diéu kién ton trong quyén dat tén va quyén ding tén cia tac gia tic phdm gdc.

Déi v6i viée thuc hién cac hanh vi khac: phai dugc su cho phép bang van ban cua chu
s& hitu tac pham.

5.3.6. Gidy phép Creative Commons/Attribution-NonCommercial-NoDerivs 3.0 [GO

Dang gidy phép nay dugc xem 1a han ché nhit. Nguoi sir dung OER chi dugc phép sao
chép cac an phim cua OER, véi diéu kién ton trong quyén dit tén va quyén dimg tén cua tac
gia tac pham géc.

Déi v6i viée thuc hién cac hanh vi khac: phai dugc su cho phép bang vin ban cua chu
s& hitu tac pham.
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6. Két luan

Sy can thiét cua truy cAp md va tai nguyén gido duc mé dbi voi su phat trién cua
KH&CN, cua gido duc da dugc phan tich.

Bai viét nay phu hop véi quan diém vé xay dung Hé tri thite Viét s6 hoa bat dau khoi
dong tir ngay 01/01/2018 theo Quyét dinh sé 677/QD-TTg ngay 18/5/2017 cua Thu tudng
Chinh phu, trong d6 quy dinh Kho dir liéu mé duge déng gop boi cac co quan nha nudc, to
chirc, doanh nghiép va mdi ngudi dan, bat ky ai cling c6 thé tiép can kho dir lidu dé giai quyét
céc nhu cau cia minh va Nha phdt trién déng vai trd hat nhan trong Hé sinh théi tri thirc, khai
thac dit liéu tir kho dir liéu mé, phat trién va tich hop tng dung vao kho ung dung Hé tri thirc
Viét s6 hoa.
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