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AN LE TRONG HE THONG NGUON
CUA PHAP LUAT VIET NAM

Bai viét nhan dién ddc diém an 1¢ trong
phap luat Viét Nam trén co sé doi chiéu véi
cac tu duy vé an 18 v6i cac hé thong phap luat
truyén thong trén thé gidi.

Trong sudt giai doan tir nam 1946 dén
2015, phap luat Viét Nam x@ hoi chu nghia
khong coi an 1€ 1a nguén cua luat, mac du
trén thuc té cac Toa an trong hoat dong xét
Xt van coi d6 1a mot dang "tiéu chuan" dé d6i
chiéu va dugc biét dén dusi hinh thic
"Hudéng din cong tic xét xua". V&i su phat
trién va thay d6i nhanh chong cua cic quan
hé x4 hoi, cac hé thdng phap lut trén thé
gid1, trong do6 cd phap luat Viét Nam, mdt mat
van tiép tuc khéng dinh tinh déc thu trong tu
duy vé ngudn cia phap luat. Mit khac, khong
thé phu nhan vai tro cda an 1€ trong hoat dong
xét xu, trong nhitng trudng hop cic thim phan
trong qua trinh xét xtr c¢6 nhitng bat ddng quan
diém trong viéc ap dung phap luat nhim bao
dam su thong nhat cua phap luat.

Twr khoa:
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1. Khai niém 4n 1¢ va tién 1é phap

LE THINGA"

Ngay nhan bai:05/12/2017
Ngay phan bién: 15/12/2017
Ngay dang bai:25/12/2017

Abstract:

The article identifies the case law in
Vietnamese law based on a comparison with
the traditional legal systems in the world.
Focus on it, during the period from 1946 to
2015, the law system in Vietnam did not
considered the case law as the source of the
law, although in practice, the Supreme Courts
has been regarded it as a "standard" for
comparison and it had knowned in the form
of "Guidance for Trial". With the rapid
development change of
relationships, the legal systems in Vietnam,
on the one hand continue to affirm the

and social

peculiarity of thinking about the source of
law. On the other hand, the role of the case
law can not be denied in judicial proceedings,
in cases where judges in the trial process have
dissent in the application of writing law to
ensure the consistency of the law.
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khoa hoc phap 1y Viét Nam, khdi niém 4n 1¢ xudt hién twong d6i mudn mac du trén thyuc té
van duoc sir dung nhu la mdt nguén cua phap luat. Trong Tu dién Luét hoc xuét ban nim
2006, thuat ngtt an 1¢ dugc hiéu 1 "ban dn da tuyén hodc mot sy giai thich, ap dung phap luadt
dwoc coi nhw mot tién 1é lam co s6 dé cdc tham phdn sau d6 cé thé dp dung trong cdc truong
hop twong tw'™. Céch hiéu nay mang tinh phd bién tai Viét Nam va trong dai da sd trudong hop
nd bao ham cé hai nghia: Tién 18 phap (precedent) va an 18 (case law). Vi ndi ham cua thuat
nglt duoc hiéu nhu trén, 4n 1¢ chinh 13 hinh thic bén ngoai cua phdp luat va duoc hiéu theo
hai géc d6: 1) Theo nghia hep: an 1¢ bao gdom toan bd cac quyét dinh, ban 4n duogc tuyén bd
boi tda an va ¢ gid tri nhu ngudn luat, xac 1ap nhitng nguyén tic, nén tang ap dung cho cac
vu viée xdy ra tuong tu sau nay; 1a cach thire str dung cdc nguyén tic c¢é sdn nhu 1a nhitng cin
ctr 4p dung dé quyét dinh céc vu viéc xay ra trong tuong lai, 2) Theo nghia rong: an 1¢ 1a
nguyén tic bat budc doi hoi cac tham phan khi xét xtir mot vu viée cu thé can phai cin ctr ngay
vao céac ban an, cac vu viée trude dé’.

Trong tiéng Anh, thuat ngit tién 16 phap (precedent) 1a hinh thic bén ngoai cua phap
luat, 13 ngudn luat khong dugc thé hién dudi dang van ban quy pham phap luat ma 1a dudi
dang an 18. Tir dién Black's Law dinh nghia tién 1¢ phap 13 quy tic duoc xac lap 1an dau tién
béi mot tdoa an cho mdt loai vu 4n cu thé va sau d6 duge ap dung trong cac truong hop tuong
tu®. Cling tuong tu nhu vy, trong Tir dién ciia Oxford cho rang, tién 1& 1a nhitng quyét dinh,
nhitng ban 4n... duoc liy lam quy dinh miu cho céc vu viée twong ty trong tuong lai’. Trong
khi d6, Case-Law duoc hiéu 1a phap luat duoc hinh thanh tir cic ban 4n hodc quyét dinh cta
thim phan trong cic vu an trudc’.

Trong tiéng Phap, tién 1& phap duoc biét dudi thut ngit "Jurisprudence” va duge hiéu
1a: Nguyén tic giai thich va ap dung lut phap cua cac tdoa 4n vé mdt van dé phép ly’, duong
16 nay da dugc coi nhu mot tién 18, khién cac thAm phan sau do6 cé thé noi theo trong cac
truong hop tuong tu.

Nhu vy, cho thay giita ngon ngit tiéng Phap va tiéng Viét c6 chung quan diém vé khai
niém 4n 1& va tién 1é phap. Nhung trong tiéng Anh, du 13 Anh - Anh hay Anh - My déu c6 su
phan biét thudt ngir tién 16 phap va an 16.

Trén co sé nhitng thuat ngir dang ton tai, theo chiing toi, thuat ngit an 1¢ hién nay & Viét
Nam duoc hiéu nhu trén ham chira nhitng ndi dung co ban cia thudt ngi tién 16 phap va gitra
chung tuy c6 sy khac nhau vé mit thut ngir nhung lai ¢6 chung ban chat. An 18 1a ngudn cia
phap luat, dugc hinh thanh tir nhitng ban an, quyét dinh ciia Toa 4n ma Toa 4n lam can ctr dé

2 Vién Khoa hoc phép ly, B6 Tu Phép, Tir dién Ludt hoc, Nxb Tu Phép, trl3.
*https://legaldictionary.net/precedent/

* Black's Law Dictionary, p. 1059 (5th ed. 1979)

> Oxford Dictionary (1995), page 907.

® Oxford Dictionary (1995), page 172.

7 Lé Kha Ké (Chui bién) (1992), Tir dién Phdp - Viét, Vién Khoa hoc xa hoi Viét Nam, NXB. Khoa hoc x hdi, tr. 1199.
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ap dung sau nay dé giai thich phap luat nham dam bao cho su théng nhat trong hoat dong ap
dung phép luat.
2. Vi tri cia an 1€ trong phap luit Viét Nam

O Viét Nam, an 1¢ khong phai 1a mot khai niém hoan toan méi ma da xuat hién tir sém
trong phap luat. O ché @6 Viét Nam Cong hoa, an I€¢ dugc coi 1a mot nguén su dung rong rai
trong phép luat: dién dia, lao dong, thuong mai, hinh sy, hanh chinh... nhat 1a trong linh vuc
phap luat dan su. An 18 duoc ap dung ¢ Viét Nam Cong hoa nghiéng vé nghia thr hai, chu
yéu 1a dua ra céc 1ap luan khoa hoc sic bén, lam sang t6 nhitng van dé chua ¢ cach hiéu
thong nhat trong cac quy pham phap luat. Nhu an 1¢ vé hoa giai khi ly hon. Khang céo, Piéu
70 Sic luat 15/64 ngay 23/7/1964 an 1énh chiéu don, khang t6 hodc khang cao. Theo d6 "Biéu
70 Séc ludt sé 15/64 ngay 23/7/1964 dv liéu sy khang cdo déi véi an lénh cia Tham phan phu
trach viéc hoa giai trong vu ly hon sau khi hoa giai bat thanh va an dinh cdc bién phap tam
thoi: Nha ldp phdp khéng cho phép dwong sw viang mat, mdc div dd dwoc trdat moi hop 16,
dirge quyén khdng té an lénh hoa gidi bat thanh"®.

Trong phap ludt cua Viét Nam Dan chu Cong hoa va bay gio 1a Cong hoa xa hoi chu
nghia Viét Nam, tién 1& phap trudc day khong duogc coi 1a ngudn cua phap ludt, "mdc dit hang
nam khi tong két cong tac xét xir, Toa dn nhédn dan téi cao c6 dwa ra cdc vu dién hinh dé
hwdng dan toa dn cap dudi xét xir, tuy nhién khi Idp ludn cho cdc quyét dinh ciia minh, cdc
tham phdn van phdi cdn cit vao cdc quy dinh cia phdp ludt, chit khéng dwa vao cdc ban dn da
xét xir. Viét Nam khong c6 truyén thong dp dung dn 1é va khéng coi dn 1¢é la mét hinh thirc

" Chinh vi vdy, sudt tir nhitng nam 1945 dén 2015 4an 18 khong coi 1a ngudn cua

phap ludt
luat va khai niém tién 1& phap chi xuat hién trong phap luat qudc té. Song trén thuc té, dap
mg doi hoi ciia viéc didu chinh cdc quan hé xa hoi, hang nim Toa 4n nhan dan tdi cao
(TANDTC) déu ban hanh cic van ban vdi tén goi 1a Tong két cong tac xét xir cic vu 4n trén
cac linh vue'®. Cu thé, ngay 19/1/1955 Thu tudng Chinh pht ban hanh Thong tu s6 442/TTg

‘

vé viéc trung tri mot $O toi pham, ma theo do, Thong tu néu 1d: “... Kinh nghiém xét xu vé
mét s6 loai pham phdp da dwoc tré thanh an 16. Tuy nhién, dn 1é dy con khdc nhau giita cdc
dia phwong. Puwong 16i xét xir do d6 khéong dwoc théng nhat, 6 rang va c¢é noi khéng dwoc
diing. Can phai thong nhdt nhitng dn 1é dy trong quy dinh chung sau ddy dé hudmgdan cdc
Tod dn trieng tri mot s6 t3i pham thong thuong".

Pit nén moéng viing chic cho viée coi 4n 18 1a ngudn cua luat, Hién phap 2013 quy dinh:
“Toa dn nhdn dan téi cao thuc hién viéc téng két thuc tién xét xir, bao dam ap dung théng
nhdt phdp ludt trong xét xit” (Khoan 3, Diéu 104). Trén nén tang quy dinh cia Hién phép,

¥ Tran Dai Kham (1968), An Ié vung tdp, Nha sach Khai Tri. Tr12.

? Vién Khoa hoc Phap ly, B Tu phap (2006), Tir dién Ludt hoc, NXB Tu Phap, tr13.

' Trong sudt giai doan nay, dac biét, tr nam 2004, TANDTC da thuong xuyén chon loc va cong b6 cac Quyét
dinh giam ddc tham ciia Hoi dong thdm phén va ban hanh nhimg van ban tong két hudng dan nghiép vu xét Xu
cac vu an hang nam va céc ban tong két nay duoc cac tham phan ctia cic Toa coi la cAm nang trong giai quyét
cac vu viéc tuong tu (nguyén van).
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Nghi quyét 03/2015/NQ-HDTP cua Hoi dong thaim phan TANDTC duoc ban hanh thi nhiing
quy dinh vé 4n 16 méi thue sy tré thanh mot hinh thirc chinh thic cta phap luat, dong vai tro
quan trong hon va c6 tinh ap dung cao hon. Tai Diéu 8 Nghi quyét 03/2015/NQ-HPTP quy
dinh o rang vé& nguyén tic ap dung an 18 trong xét xir “I. An 1¢ dwoc nghién ciru, dp dung
trong xét xir sau 45 ngay ké tir ngay cong bé hodc dwoce ghi trong quyét dinh céng bo dn 1¢
ciia Chéanh én Toa dn nhdn dén téi cao”.

3. Dic trung cua an 1€ Viét Nam

- Thir nhat, tu duy vé ngudn an 1& ciia Viét Nam twong tu nhu mé hinh cua hé thong
Civil Law, theo d6 viéc sir dung nhitng ban 4n dugc cong khai trong thuc tién phap ly hién
nay chi mang tinh chat tham khao trong qua trinh nghién ciru, giai quyét vu an chi khong
ding 1am cin ct phap 1y cho viée xét xur. Viée ton tai nguyén tic “stare decisis” (nguyén tic
bat budc tuan theo an 1¢) 1a chua timg xuat hién trong thuc tién phap 1y ¢ Viét Nam, c6 nghia
an 1é tr trude dén nay 1a mot nguon dé tham khao chir khong phai 1a mot nguon dé ap dung
truc tiép. Co thé thay rd tinh chat nay qua 4n 1¢ vé "Mua ban hoa don gia trj gia ting c6 ndi
dung gia mao bi xtr vé toi gi"? "Vu an Nguyén Vii Lé bi két 4n vé toi "Lira dao chiém doat tai
san", Bang Thi Mai Trinh va Nguyén Vin Tam bi két an vé t6i "Luu hanh gidy to ¢é gid gid"
diwoe TAND thanh phé H6 Chi Minh xét xir so' tham va ban dn phiic tham bi Chdnh dn
TANDTC khding nghi la Ban dn sé 365/2010/HSPT ngay ngay 24/6/2010 ciia Toa phiic tham
TANDTC tai thanh phé Hé Chi Minh. Héanh vi pham toi dwoc xac dinh la Lé da mua hoa don
gid tri gia ting (GTGT) c6 ndi dung ghi khong, lam thii tuc hoan thué, chiém doat hon 2 ty
dong tien thué GTGT. Trinh (Gidm doc céng ty TNHH Hong Trinh) ban 7 héa don GTGT cho
Lé c6 néi dung ghi khong sé hang héa trén 1 ty dong, twong vmg s6 thué GTGT la 94 triéu
dong; Tam (Gidm déc cong ty TNHH Hiép Hoa) bdn 2 héa don GTGT ghi khong sé hang héa
287 triéu dong, twong vmg so thué GTGT la 26 triéu dong.

Tai ban an phuc tham, Lé bi xir phat 7 nam tu vé téi Lira ddo chiém doat tai san; Trinh
bi xir phat 2 nam ti va Tam bi xir phat 1 ndm tiy ciing vé t6i Lwu hanh gidy to ¢6 gid gia.

Tai Quyét dinh khang nghi s6 03/2013/HS-TK ngay 7/2/2013, Chanh an TANDTC di
khang nghi ban 4n phiic thim, dé nghi xét xir gidm ddc tham phan chiu trach nhiém hinh su
cua Trinh va Tam".

Tai 4n giam ddc tham, phan 1ap luan duoc dua ra: "Trinh va Tam thuc hién hanh vi
pham toi va bi truy cieu trach nhiém hinh sy vao thoi diém Bo ludt Hinh sur (BLHS) nam 1999
chura dwoc sira doi, bo sung nén vao thoi diém do xdc dinh truy cveu trdach nhiém hinh sy dsi
Véi cdce bi cdo vé ti "Lueu hanh gidy to c6 gid gia" la ¢6 can cir. Tuy nhién, vao thoi diém xét
xit vu dn, BLHS 1999 da duoc sira doi, bé sung. Theo quy dinh méi ciia phap ludt hinh su thi
hanh vi pham t6i ciia cdc bi cdo cdu thanh t9i "Mua bdn trdi phép héa don, chieng tir thu nép
ngan sach nha nuwoc” duoc quy dinh tai Piéu 164a BLHS va la t6i nhe hon so véi téi "Luu
hanh gidy to ¢é gid gia". Do ¢6 sw thay déi phdp ludt hinh sy theo hudng c6 loi cho cdc bi
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cdo nén phai xdc dinh toi danh va trach nhiém hinh sy cua cdac bi cdo theo phap ludt moi;
Toa an cdp so tham va toa an cap phuc tham van két an cac bi cao vé toi "Lwa hanh gidy to
co gid gia" la sai lam nghiém trong trong viéc ap dung BLHS.

V6i 1ap ludn nhu vay, vin dé phap 1y duoc Hoi dong thim phan TANDTC rit ra la: Ké
tir thoi diém BLHS 1999 sira doi, bo sung co hiéu lyc, hanh vi mua ban hoa don GTGT c6 ngi
dung gid mao sé bi xir vé t6i "Mua bdan trdi phép héa don, chimg tir thu ngp ngdn sdach nha
nuéc" theo Diéu 164a BLHS.

Véi tu duy nhu trén, du 4n 16 & Viét Nam vé ban chat van hinh thanh tir nhitng vu viée
do Hoi ddng thim phén hinh thanh trong qua trinh xem xét lai cdc ban an theo thi tuc gidm
dbc thim nhung né khong thay thé cho cac quy dinh cia phap luat thuc dinh. Cac thim phan
va hoi thAm trong hoat dong xét xir chi coi cac 4n 1é nay 1a ngudn tham khéo, lam sang to
nhitng vin dé chwa thong nhit vé quan diém khi 4p dung phap lut. Can ct phép 1y lam co sé
dé giai quyét cac vu viéc van hoan toan trén co s& cic quy pham phap luat.

- Thit hai, véi ban chat 1a ngudn quy chiéu, an 18 Viét Nam chi 1a ngudn b sung chir
khong 1a ngudn ddc lap cua phap luat. Piéu nay lam cho an 1& Viét Nam khac hoan toan an 18
clia cac nudc thudc hé thong Thong luat d6 1a khong mang tinh méi. Céc 4n 1¢ dugc dua ra
chi 1am sang t6 ndi dung cuia su thiéu thdng nhét trong qua trinh 4p dung phap luat ma khong
phai 14 nhitng vu viée ¢6 yéu tb "chura timg xudt hién truée dé""' ma trong hé théng phap luat
Thong luat budc cac an 18 phai c6. C6 thé thiy dic diém nay qua An 16 s 03 An 1é sb
03/2016/AL duoc Hoi ddng Tham phan, TANDTC thdng qua ngdy 6/4/2016 va duoc cong bd
theo Quyét dinh s6 220/QD-CA ngay 06 thang 4 nam 2016 caa Chanh an TANDTC. Theo d6,
Quyét dinh giam dbc tham s 208/2013/DS-GDT ngay 03/5/2013 cia Toa Dan su, TANDTC
vé vu an “Ly hon” tai Ha Noi gitta nguyén don 1a chi D3 Thi Hong vé6i bi don 1a anh Pham
Gia Nam; ngudi c6 quyén loi, nghia vu lién quan 13 6ng Pham Gia Phéc, ba Phung Thi Tai,
anh Pham Gia On, chi Pham Thi Li, anh Bui Vin Dap, chi D6 Thi Ngoc Ha. Véi 4n 1é nay
huéng dan truong hop cha me dd cho vo chong ngudi con mot dién tich dit va vo chong
ngudi con da xdy dung nha kién c¢6 trén dién tich dat d6 dé lam noi &, khi vo chong ngudi con
xay dung nha thi cha me va nhitng nguoi khac trong gia dinh khong c6 y kién phan ddi gi; vo
chéng nguoi con da sir dung nha, dat lién tuc, cong khai, on dinh va da tién hanh viéc ké khai
dat, duoc cap gidy ching nhan quyén sir dung dat thi phai xac dinh vo chong nguoi con da
dugc tang cho quyén sir dung dét. Can ctr dé giai quyét vu viéc 1a cac diéu: Dicu 14, Luat Hon
nhan va gia dinh 1986, Diéu 242 B Luat Dan sy 1995 va Khodn 2, Diéu 176 cua Bo luat Dan
su 1995,

" Trong hé thong phap luat Thong ludt, dé hinh thanh mét 4n 1¢, quy tac "Ratio" 1a bat budc. _Thong thuong, khi
c6 mot viée tranh chip tai toa thi cac tham phan cling nhu cac luat su s& quan tim dén hai vin dé: (i) Van dé su
kién (question of fact); (ii) Van dé phép ly (question of law). Ddi v6i cac vu viéc don thuan chi lién quan dén
viéc xac dinh chét phap 1y cia su kién (question of fact) va da c6 quy dinh trong van ban phap lut hay tién 18
trude do dé 4p dung, toa an khong tao ra an 1¢ khi giai quyét cac vu viéc nay. Chi rat it cac vu viéc lién quan dén
van dé phéap 1y (question of law) can giai quyét bang phap luit ma chua c6 quy tic tién 18, lic nay toa 4n mdi tao
ra 4n 1é khi giai quyét nhiing vu viéc (nguyén vin).

"2An 1¢ s6 03/2016/AL, http://www.toaan.gov.vn/portal/page/portal/tandtc/9758900/143562023/153801172,
download, 16:14' ngay 8/5/2017
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- Thit ba, tir hai dic trung trén, dan dén an 1& & Viét Nam khi xem xét 1a ngudn cua luat,
dic tinh "twong ty" ciing khong dién hinh. An 18 truyén thdng trong Thong luat, "mét quy tic
dn 1é goi la "ratio” dwoc hinh thanh dwa trén ba yéu to: (i) Cdc tinh tiét ciia vu viéc (facts);
(ii) Ly 1€ hay ldp ludn (reason); (iii) Quyét dinh cua toa dn (decision)”. Véi dic diém nay,
an 1¢ Viét Nam khong hoan toan thoa mén cdc tiéu chi trén, vi trén hét, cac thanh vién cua hoi
d@)ng xét xtr van dua trén quy pham phdp luit, thuc té cac an 1é& duoc quy chiéu hoan toan
khong 14 quy tic hoan hao dé lam can ctr cho phan quyét vu viée sau. Vi thé, cac thanh vién
ctia Hoi dong xét xir sau nay khi giai quyét mot vu viéc khong can thiét phai xac dinh va danh
gia 1y 18 tuong tu dé phan quyét ma chi dwa vao d6 dé ap dung théng nhit quy pham phap
luat. C6 thé thay dugc diéu ndy qua tat ca an 1& dd dugc cong bd nhu An 1€ s6 06/2016/AL
dugc Hoi ddng Tham phan, TANDTC thong qua ngay 06/4/2016 va dugc cong bd theo Quyét
dinh s6 220/QD-CA ngay 6/4/2016 ctia Chanh &n TANDTC vé vu 4n “Tranh chip thira ké”
tai Ha Noi, gitta nguyén don la 6ng Vii Dinh Hung véi bi don 1a ba Vi Thi Tién (tac Hién),
ba Vii Thi Hau; ngudi ¢ quyén loi, nghia vu lién quan gom céc 6ng, ba Vii Pinh Puong, Vi
Thi Cam, Vii Thi Thao, Nguyén Thi Kim Oanh, Ha Thuy Linh. Theo d6, ndi dung cua an 18
xac dinh: "Trong vu dn tranh chdp thira ké c¢é nguwoi thudc dién thira ké & nwée ngodi, néu
Toa an da thuc hién uy thdc tw phdp, thu thdp chung cir theo dung quy dinh cua phap ludt
nhing van khéng xdc dinh dwoc dia chi ciia nhitng nguoi dé thi Toa dn van gidi quyét yéu
cau cua nguyén don; néu xdc dinh dwoc di san thiva ké, dién hang thira ké va nguwoi dé lai di
san thira ké khéng cé di chiic thi gidi quyét viéc chia thira ké cho nguyén don theo quy dinh
cua phap ludt; phdn tai san thiva ké cia nhiing nguoi vcfng mat, khong xac dinh dvwoc dia chi
sé tam giao cho nhitng nguoi song trong nwéc quan 1y dé sau nay giao lai cho nhiing thira ké

"4 Nhu vy, can cr dé giai quyét cic vu tranh chép thira ké c6 ngudi thude dién

vcfng mat
thira ké & nudc ngoai, néu da thuc hién cac thu tuc phap ly vé ay thac tu phép, thu thap ching
clr dung theo quy dinh cta phap luat nhung van khong xac dinh duoc dia chi thi van cin cu
trén quy dinh tai cac Diéu 93, Piém d Khoan 2 Diéu 168 cia Bo luat T6 tung dan su 2004,

Diéu 678 va 685 cta B luat Dan sy 2005 dé giai quyét.
4. Két luan

V6i nhitng 4n 1¢ dau tién duoc hinh thanh ¢ Viét Nam thoi gian vira qua cho thdy cac 4n
16 & nuéc ta cha yéu "tdp trung thwe hién chirc ndng sira sai cho cdc toa dwdi la chi yéu,
trong khi hoat dong giai thich phap ludt tao ra an Ié tao diéu kién cho viéc ap dung phap ludt
théng nhdt van chwa chii trong diing mirc”. Tuy nhién, kinh nghiém cia cic qudc gia thudc
hé thdng phap luat Civil Law cho thdy, 4n 1é cac qudc gia nay chu yéu tap trung vao thuc hién

3 B3 Thanh Trung, An 18: Mot s6 van dé ly luan va thuec tién,
http://tks.edu.vn/WebThongTinKhoaHoc/Detail/154?idMenu=120: download: 15g: 7/5/2017

An 18 s6 06/2016/AL, http://www.toaan.gov.vn/portal/page/portal/tandtc/9758900/143562023/153801172,
download, 16:15' ngay 8/5/2017

"Vincy Fon, Francesco Parisi (2006), Judicial precedents in civil law systems: A dynamic analysis, International
Review of Law and Economics 26 (2006), page 522.
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nhiém vu gitp cho phép luat dugc 4p dung thong nhat'®. Biéu nay 1a hét sirc can thiét véi thuc
té ciia Viét Nam hién nay véi tu duy vé ngudn ciia phap luat trong diéu kién hé théng phap
ludt ciia chung ta chua dap tng nhu cau diéu chinh cua cac quan hé x3 hoi, cac quy dinh cua
phap luat mang tinh chat "ludt khung” con chiém ty 1¢ 16n, giita cac quy dinh trong ciing mot
linh vuc thiéu tinh théng nhat. Tuy nhién, duong nhu qua céc an 1¢ da dugc cong bd, viée tiép
can muc tiéu huéng dan ap dung thdng nhat phap luat, lam sang t6 cic diém con mang tinh
khai quat cao trong cac quy pham phap ludt cua cac an 186 chwa nhiéu, cac l4p luan duoc dwa ra
chua thuce sy sic bén, khoa hoc va mang tinh dinh huéng. Dé an 18 tré thanh mot ngudn luat
"mém", ¢6 vi tri quan trong trong viéc khda l?ip cac khoang tréng, can béng lai "d0 vénh"
trong cic quy pham phap ludt, rat cn cic an 1¢ ting cudng tinh da dang trong cac ludn cir
theo hudng tiép can cac can cr tir tdp quan (trong linh vuc dan su), tdp quan qudc té (trong
tranh chap thuong mai, hang hai), hoc thuyét phap ly... va kinh nghiém thuc tién ctia chinh
thim phan dé ching minh tinh thyc té va tinh m&i ma 4n 1¢ dua ra.
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