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PHAP LUAT VE QUYEN CUA NGUOI LAO PONG
VIET NAM LAM VIEC BAT HQP PHAP TAI NUOC NGOAI

Trong bdi canh hoi nhép va toan cau
hoéa hién nay, lao dong xuat khau da tré
thanh mot vin dé 16n cua thoi dai. Quy
ludt cung - cau vé stc lao dong, dich vu,
chénh 1éch mirc séng va thu nhap,... da
thuc ddy qua trinh dich chuyén céc ngudn
lao dong. Van dé vé lao dong di tra da va
dang tro thanh moéi quan tim ciia toan cau.
Viét Nam khong nam ngoai xu thé dé, viéc
dua nguoi lao dong Viét Nam di lam viée
tai nudc ngoai la modt trong nhirng chu
truong, chinh sach 16n cua Pang va Nha
nude trong xu thé mad cira, phit hop véi xu
hudng qudc té. Va nhu mot hé qua tat yéu,
s6 luong nguoi lao dong nudc ngoai lam
viéc tai Viét Nam cling ngay cang gia
ting. Phap luat qudc té d3 c6 nhirng quy
dinh vé quyén cua ngudi lao dong di tri va
d3 tao ra mot hanh lang phép 1y can thiét
dé bao vé quyén loi ctia nhém ngudi lao
dong nay. Tuy nhién, phap ludt Viét Nam
con nhitng diém thiéu sét quan trong khién
cho hé théng phap luat vé& ngudi lao dong
di tra thiéu ddng b va gay nhiéu kho khin
cho viéc ap dung trén thuc té. Trong
khuon kho bai viét, tac giai tap trung vao
lam rd cac ndi dung: phap luat quéc té vé
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Abstract:

In the context of integration and
globalization today, exporting labor has
become a major issue of the times. The
law of labor supply and demand,
services, living standard and income
disparities, etc. have promoted the
movement of labor resources. The issue
of migrant workers has become a global
concern. Vietnam is not out of the trend,
sending Vietnamese workers to work
abroad is one of the major policies of the
Party and our country in the trend of
opening, in line with the international
trend. As a consequence, the number of
foreign workers working in Vietnam is
also growing. International law contains
provisions on the rights of migrant
workers and has created a legal
framework necessary to protect the
interests of this group of workers.
However, there are significant shortcomings
in Vietnamese law that make the legal
system of migrant workers incomprehensible
and difficult to apply in practice. Within
the framework of the article, the author
focuses on clarifying the contents of: the
international law on the rights of illegal

* CN., Truong Dai hoc Luat, Pai hoc Hué; Email: miutrang.91@gmail.com



TAP CHI PHAP LUAT VA THUC TIEN - SO 3/2017

quyén cia ngudi lao dong di tra bat hop migrant workers, the law of Vietnam and
phap, phap luat Viét Nam va thyc trang vé the status of the rights of workers
quyén cua nguoi lao dong lam viée tai working illegally in foreign countries;
nude ngoai bat hop phap tir d6 dua ra mot hence, offering a number of solutions to
sO giai phap hoan thién hé théng phap lut. perfect the legal system.
T khoa: Keywords:

Nguoi lao dong Viét Nam, lam viéc Vietnamese labourer, working abroad.

¢ nudc ngoai.

Pit van dé

Tir d4u thé ky XXI, tinh trang ngudi lao dong tlir nude nay sang nude khac lam viée, da
no6i 1én nhu 1 mot hién tuong tat yéu va tro thanh van dé cia tat ca cac qudc gia. Di kém véi
van dé toan cu hoa, viéc ngudi lao dong tim kiém cho minh mot cong viée ¢ hudng luong
tai mot qudc gia khac khong con 1a diéu méi meé. Con nguoi ¢ thé vi nhiéu ly do khac nhau
ma tim mot cong viéc khong tai qudc gia ma minh sinh sdng, cic nguyén nhin d6 cé thé la:
thi trudng cong viée trong nudc khong dap tmg du nhu cau cong viée cua luc lwong lao dong,
cong viéc & qudc gia so tai khong thoa méin kha nang, nang luc cta ban than... Thuc tién cho
thdy, luc lugng lao dong nay dd va dang mang dén nhiéu tac dong tich cuc cho ca qudc gia
giri lao dong va ca qudc gia nhan lao dong nhu: giai quyét duoc van dé thiéu viéc lam, giam
chi phi nhan cong... Khong nim ngoai xu thé do, nhitng nim gan day, s6 luong nguoi Viét
Nam ra nudc ngoai lam viéc cang tang cao. Theo B§ Lao dong - Thuong binh va Xa hdi, hién
Viét Nam c6 khoang gan 600 nghin ngudi dang lam viéc hop phép tai hon 40 quéc gia va
ving lanh thé v6i hon 30 nhom nganh nghé khac nhau, cha yéu 1a co khi, ché tao, thiét ké noi
that, xay dung, giup viéc gia dinh, nong nghiép...l

Tuy nhién trén thuc té, nguoi lao dong Viét Nam hién nay lam viéc tai nudc ngoai co
thé 1a 1am viéc hop phap hodc lam viéc bat hop phap vi nhiéu nguyén nhan khac nhau ca chu
quan 1an khach quan. Ngudi lao dong c6 thé 12 nan nhan cua nhirng hanh vi Ira ddo, de doa,
¢p budc,... dan dén viéc ho tré thanh bat hop phap. Vi du nhu, nan “co lao dong xuét khau”
hay nguoi sir dung lao dong tich thu cac gidy to lién quan... Ho ciing ¢6 thé 1a nan nhan cua
nan budn ban nguodi xuyén qudc gia, 1a nan nhan ciia cudng ép lao dong, 1a nan nhan cia cac
hanh vi bt hop phép nhu bi ngudi sir dung lao dong tich thu gidy td tuy than,... chinh vi thé
viéc bao vé quyén loi cua nhom ngudi lao dong bt hop phép nay 1a rat can thiét trong bdi
canh hién nay.

Mot trong nhirng vAn dé dat ra, khi tinh hinh nguoi lao dong Viét Nam lam viéc & nudc
ngoai bat hop phap ngiy cang gia tang thi viéc chua cé cic quy dinh quyén ciia nhom ngudi
lao dong nay la mot diém han ché can dugc khic phuc.

" http://www.baomoi.com/lang-phi-nguon-nhan-luc-hau-xuat-khau/c/22514536.epi, ngay 07/7/2017.
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1. Phap luit quoc té vé quyén ciia ngudi lao dong di tri bt hop phap

Ké tir thap ky 1930 dén nay, cac t6 chirc qudc té, trong d6 dac biét 1a T6 chic lao dong
thé qudc té (ILO) va Lién Hop Qudc, di xay dung va thong qua duge mot hé thong kha toan
dién va cu thé cac tiéu chudn va co ché phap ly qudc té dé bao vé cac quyén va loi ich hop
phap cta ngudi lao dong di tri. Nhimg tiéu chuin va co ché d6 1a mot phan cua ca hai hé
thdng: Céc diéu udc qudc té vé quyén con nguoi cua Lién Hop Qudc va cac diéu ude qudc té
vé quyén lao dong cta ILO. O gbc d6 nhan van, quyén con ngudi phai dugc bao vé, chinh vi
vay viéc nguoi lao dong di tru ¢ trong trong tinh trang hgp phdp hay khong hgp phdp cling
phai duogc bao vé.

O cap do qudc té, nhidu qudc gia cong nhan khai niém lao dong di tra duge dé cap dén
trong Cong udc qudc té vé bao vé quyén cua tit ca nguoi lao dong di tra va cac thanh vién
trong gia dinh ciia ho (Cong udc 1990) duoc Pai hoi dong Lién Hop Qudc thong qua vao
ngay 18/12/1990. Theo Diéu 1 va Piéu 2 ciua Cong udc, lao dong di trii la mét nguoi da,
dang va s€ lam mot cong viée ¢6 huwong lwong tai mot quoc gia ma nguoi do khéng phdi la
cong dan.

Theo Cong wdc 1990, ngudi lao dong di tra duge xem 14 ¢ gidy to hodc hop phap khi
ho dugc phép vao, 6 lai va tham gia 1am mot cong viée dugce tra luong tai qudc gia noi c6 viée
1am theo phép ludt qudc gia d6 va theo nhiing hiép dinh qudc té ma qubc gia do 14 thanh vién;
Nguoi lao dong di tra duge xem 1 khong c6 gidy to hodc bat hgp phap khi ho khong tuan tha
theo nhitng diéu kién cua nguoi lao dong c6 gidy to hodc hop phap. Nhu vy, Cong udc 1990
diéu chinh ca nhom ngudi lao dong di tri hop phap va bat hop phap.

Quyén chung cua nguoi lao dong di tra dwoc tap trung quy dinh trong Phan III “Cac
quyén con ngudi ctia nguoi lao dong di trii va cac thanh vién gia dinh ho” va Phan IV “Céc
quyén khac ciia nguoi lao dong di trii va cac thanh vién gia dinh ho 1a nhitng ngudi c6 gidy to
hodc ¢ trong tinh trang hop phap”.

Trong Phan III Cong udc quy dinh mot hé thong quyén con ngudi trén cac linh vuc co
ban vé dan sy, chinh tri, kinh té, vin hoa, x3 hoi cia nguoi lao dong di tra kha toan dién va cu
thé, déng vai trd 1a nén tang phap 1y cho viéc bao vé cac quyén va lgi ich cia nguoi lao dong
di tra trén thyc té. Vi du: Quyén song (Piéu 9); Quyén tu do va an toan ca nhan (khong bi tra
tan, doi xir hay trirng phat tan 4c, vo nhan dao hoéc ha thép nhan phrflm, khong bi bét 1am nd
1é hodc nd dich, khong bi cudng buc lao dong, khong bi tich thu, huy gidy to tuy than hodc
gidy phép lao dong) (Piéu 10, 11, 16, 21); Quyén s& hiru tai san (Piéu 15); Quyén tu do roi
khoi hodc tré vé bat ky qudc gia nao, ké ca nude gbe (Piéu 8); Quyén duge gui hodc mang
theo sd tién kiém duoc (Didu 26); Quyén dugc bao dam vé an sinh xd hoi (Diéu 27)...

C6 thé nhan thiy, Cong udc 1990 di tao ra mot hanh lang phap 1y co ban dé cac qudc
gia bao vé quyén cia ngudi lao dong di tra bat ké 1a hop phép hay bat hop phap. Pay 1a cac
quyén co ban nhat ciia con ngudi, dam bao cho ngudi lao dong bit hop phap c6 mdt hanh
lang phép 1y can ban dé dam bao duogc cic cudc song co ban.
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2. Phap luit Viét Nam va thue trang vé van dé quyén ciia nguoi lao dong lam viée bat
hop phap tai nudc ngoai

Déi véi nguoi lao dong Viét Nam lam viéc tai nudc ngoai hop phap thi phap luat Viét
Nam da cé cac quy dinh ctia B§ Luat Lao dong 2012, Luat nguoi lao dong Viét Nam di lam
viéc tai nudc ngoai theo hop dong 2006 va cac van ban hudng dan thi hanh quy dinh cu thé vé
quyén ciia nhém ngudi lao dong nay”. Tuy nhién, phap luat Viét Nam van chua c6 nhitng quy
dinh cu thé vé quyén cua ngudi lao dong dang 1am viéc bat hop phap tai nudc ngoai, diu nay
tao ra su thiéu déng bd trong hé théng phap luat vé quyén cua nguoi lao dong di tru cua Viét
Nam ciing nhur khong ¢6 hanh lang phép 1y dé co thé bao vé quyén ciia nhom nguoi lao dong
nay trén thyc té.

Tinh trang nguoi lao dong Viét Nam lam viéc bat hop phap tai nudc ngoai di va dang
gay ra mot sO anh hudng nhat dinh dén uy tin cua ngudn lao dong Viét Nam. Nam 2004, Viét
Nam va Han Quéc da ky thda thuan hop tac tuyén chon, dua lao dong Vi€t Nam di lam viéc
tai Han Quéc nhung dén nam 2012, do ty 1€ lao dong Viét Nam bo tron tai Han Quéc qua cao,
vuot trén 50% nén Han Qudc dd ngung ky thoéa thuan lai v&i Viét Nam. Dén thang 5/2016,
sau nhiéu nd Iyc cua hai phia, ty 1¢ trén di giam xudng dudi 35% va phia Han Quéc da ky lai
thoa thuan v6i Viét Nam. Tuy nhién, dén hét thang 12/2016, ty 1¢ lao dong bit hop phap
ngudi Viét tai nude nay da vuot con s6 39%. Hién c6 khoang 40.000 lao dong Viét Nam dang
lam viéc tai Han Qudc va 39% trong so nay dang lam viéc bat hop phap, hét han hop dong
lam viéc nhung khong vé nude, ¢ lai di “lam chui”. Trong nam 2017, 58 quan, huyén bi tam
dimg tuyén lao dong di Han Qudc lam viéc trong 14 vi cac dia phuong nay co ty 18 lao dong
bét hop phap tai Han Qudc qué cao’. Ngoai ra, c¢6 rat nhiéu quéc gia ma ty 1& nguoi lao dong
Viét Nam dang lam viéc bat hop phép 1 rit cao nhu Anh, Pai Loan.. .

Tu yéu cau ctia nén kinh té, nhu cau ciia mdi c4 nhan va tur nhitng diéu kién khéc, nhu
cau ra nudc ngoai lao dong 1a khong thé tranh khoi. Tuy nhién, trong khi lao dong Viét Nam
lam viéc & nude ngoai da co nhitng quy dinh cua phép ludt, c6 nhitng thoa thuan song phuong
cu thé dé dam bao dugc phan nao quyén va loi ich hop phap cua ho, thi nguoi lao dong bat
hop phép lai chua c6 cic quy dinh vé quyén cu thé dé dam bao duoc quyén loi ciia minh. Viée
tré thanh lao dong bat hop phap c6 thé xudt phat tir nhiéu nguyén nhan: Ban than ngudi lao
dong béng cac cach khac nhau dé ra nudc ngoai lam viéc hodc nguoi lao dong la nan nhan
ctia ca nhan, to chie khac khién ho tro thanh lao dong bat hop phéap; mot s6 ngudi lao dong
hién nay dang tim moi cach dé duoc ra nude ngoai nhu du lich, hoc tap, thim nguoi than,...
va sau d6 bo tron dé ¢ lai, hodc hét han hop dong lao dong tim cach bo tron ra ngoai dé tiép
tuc lam viéc. Dac biét, co thé do 1a nan nhan ctia nan budn ban ngudi ma nhitng ngudi nay bi
ép budc trd thanh nhitng ngudi lao dong bat hop phap. Do lam viée bat hop phép nén ho phai

? Piéu 168 BLLD 2012; Diéu 44, 46, 47, 48, 49 Luat nguoi lao dong Viét Nam di lam viéc theo hop ddng 2006
3 http://tuoitre.vn/tin/chinh-tri-xa-hoi/20170403/han-quoc-canh-bao-lao-dong-chui-nguoi-viet/1291535.html,
truy cap ngay 06/07/2017
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d6i mat vé6i rat nhidu mdi nguy hiém tham chi con danh ddi ca tinh mang. Ho phai lam viéc
trong nhitng diéu kién khéc nghiét, kho khan, ddi mat v6i nhidu sy de doa, béc 16t, quéy 16
tinh duc, cudng buic lao dong, ... nguoi lao dong bat hop phap khong thé thong béo véi cac co
quan chinh quyén dia phuwong cac nudc so tai bao vé quyén loi ciia minh vi khong c¢é diéu
kién tron thoat hodc vi khong mudn bi phat hién ho c6 thé bi phat va bi truc xuit vé nudc -
diéu ma ho khong mong mudn trong thoi diém do.

Thong tin tir Pai st quan Viét Nam tai Angola cho biét, anh Tran Pinh Sau (48 tudi,
qué quéan tinh Quang Binh) vira bi cudp dam trong thwong, cip ciru tai Bénh vién Josina
Machel, Maianga, Luanda, Angola nhung da tir vong Iuc 5 gio ngay 24/8/2016. Trudc do, lac
3 gid ngay 3/3/2016, anh Dang Qudc Nghia (44 tudi, qué quan tai xd Cdm Nam, huyén Cam
Xuyén, tinh Ha Tinh) ciing tir vong tai Luanda, Angola, do bi cuép danh; anh Nguyén Viét
Hau (33 tudi, qué quan xa Son Tho, huyén Vii Quang, tinh Ha Tinh) tir vong lic 16 gid ngay
5/3/2016 do bi cudp bén tai tinh Uige, Angola; luc 11 gid 30 ngay 7/1/2016 anh Phan Vin
Duy (31 tudi, qué quéan tai Xuan Truong, tinh Nam Dinh) bi cudp danh chén thuong so nio,
dan dén tir vong tai Lubango, tinh Huila, Angola... Tr nam 2013 dén nay, dd c6 hang tram
lao dong qué & céc tinh mién Trung ctia Viét Nam khong may bi tir vong tai Angola do bi st
rét &c tinh, tai nan, bi cudp sat hai... Nguoi lao dong tur Viét Nam di sang Angola chu yéu
theo duong xuét khiu lao dong “chui” véi chi phi khoang 6.500 - 7.000 USD/ngudi. Khi
khong may bi nan thi gia dinh phai tu chiu hau qua. Pac biét, chi phi dé dua thi thé vé Viét
Nam tén hang tram triéu dong”.

Nhu vay, c6 thé thiy, 1am viéc bat hgp phap & nude ngoai khién cho nguoi lao dong
phai d6i mat v6i nhiéu rui ro khac nhau va vin dé phép ludt chua c6 ciac quy dinh cu thé
diéu chinh quyén cua nhdm nguoi lao dong nay khién cho viéc bao vé quyén loi cta ho rat
kho khan.

3. Mot so giai phap hoan thién phap luat Viét Nam vé quyén ciia nguoi lao dong Viét
Nam lam viéc ¢ nwéc ngoai bat hop phap

Nhu vay, thé gidi d3 va dang quan tdm rat 16n dén van dé ngudi lao dong lam viée tai
nudce ngoai. Chinh vi thé, viéc hoan thién hé théng phap luat Viét Nam vé quyén cua nguoi
lao dong Viét Nam di lam viéc tai nudc ngoai bat hop phap ngoai viéc xich lai gin hon véi
cac quy dinh ctia phap luat qudc té, con cho thay su nd luc ctia Viét Nam nham hoan thién hé
théng phap luat. Ngoai ra, diéu ndy con ning cao tinh canh tranh cua thi trudng lao dong Viét
Nam dbi véi lao dong cac nude.

Pé hoan thién hé thong phap luat vé nguoi lao dong Viét Nam di lam viéc bat hop phap
tai nudc ngoai, Viét Nam can c6 cac bién phéap cu thé sau:

Thit nhdt, Viét Nam can xem xét cac diéu kién dé tham gia vao cac Cong ude qudc té vé
bao vé quyén cua nguoi lao dong di tri ma Viét Nam chua 13 thanh vién dé tir d6 co thé bo

* http://www.sggp.org.vn/lao-dong-xuat-khau-bi-quyt-luong-27936.html, truy cap ngay 07/07/2017.
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sung co sO phap ly cho hoat dong bao v€ nhom nguoi lao dong nay cua minh. Hién nay, Cong
ude 1990 1a mot cong wde quy dinh chi tiét va day du vé quyén cia ngudi lao dong di tra va
dugc nhidu qudc gia trén thé gi6i thira nhan, tuy nhién Viét Nam van chua 1a thanh vién.
Chinh vi thé, Nha nudc can chuan bi cac diéu kién phii hop nhanh chéng xem xét va tham gia
vao cong udc, dé cé co so phap 1y lam can cir cho viée bao vé quyén ciia ngudi lao dong di
tri hién nay. Bén canh d6, tién hanh ky két cic Bién ban ghi nhd hodc Thoa thuin song
phuong d6i vdi tat ca cac qudc gia ma Viét Nam c6 giri va nhan ngudi lao dong, nham dam
bao cho ngudi lao dong cé nhitng quy dinh chung dé bao vé quyén loi ciia minh khi di 1am
viée tai mot qudc gia cu thé. Viét Nam da ky két va trién khai nhiéu hiép dinh va thoa thuin
vé hop tac lao dong méi véi mot sé nude tiép nhan lao dong nhu: Chuong trinh lao dong két
hop ky nghi tai Australia; Hiép dinh hop tac lao dong Viét - Lao; Thoa thuan phéi cir va tiép
nhan lao dong gitta Viét Nam va Thédi Lan. Quan trong nhét 14 ky lai Ban Ghi nhé vé phai cir
va tiép nhén lao dong Viét Nam sang lam viéc tai Han Quéc theo Chuong trinh EPS (MOU)
vao ngdy 17/5/2016... Tuy nhién, hién nay lao dong Viét Nam d3 va dang lam viéc tai nhiéu
quéc gia khac ma ching ta chwa cé cac ban thoa thuan hay hop tac vé lao dong di tra, diéu
nay lam anh hudng kha nhiéu dén quyén ciia nhém nguoi lao dong trén cu thé nhu: Thé Nhi
Ky (Nam 2016 c¢6 136 nguoi di lam viéc tai Tho Nhi Ky) va CHLB Btrc (Nam 2016 c¢6 78
nguoi di lam viée tai Pic)’... Ngoai ra, cac co quan Nha nudc xem xét dé noi luat hoa céac quy
dinh ctia Cong udc qudc té, Bién ban ghi nhg, Thoa thuan song phuong néu cic quy dinh d6
phu hop vdi tinh hinh cta Viét Nam.

Thit hai, c6 nhitng quy dinh cu thé vé quyén cia nhitng nguoi lao dong Viét Nam lam
viée bat hop phép tai nudc ngoai. Trong diéu kién kinh té, xd hoi ciia Viét Nam hién nay, viéc
nguoi lao dong ra nudc ngoai tim viée la mot xu thé tat yéu, con duong lao dong cua ho co
thé hop phap ciing c6 thé khong hop phap véi nhiéu 1y do khac nhau. Thiéu nhiing quy dinh
bao vé nhom ngudi lao dong nay da khién cho mot bo phan khong nho ngudi lao dong roi vao
hoan canh khé khin. Bén canh d6, khi ¢ nhitng quy dinh bao vé quyén cua ngudi lao dong
Viét Nam lam viéc bat hop phap tai nude ngoai da tao duoc sy déng bo trong hé thong phap
ludt vé& quyén cua ngudi lao dong di tr, tao ra mot hanh lang phap 1y day du, tir d6 nang cao
hi€u qua cua vi¢c bao vé quyén loi cho nguoi lao dong Viét Nam lam viéc tai nudce ngoai.

Két luin

Trong diéu kién kinh té, x3 hoi cia Viét Nam hién nay, viéc nguoi lao dong ra nudc
ngoai vira 1a chinh sach 16n cua Pang va Nha nudc Viét Nam nham giam stc ép cho thi
truong viéc 1am trong nudc, vira giai quyét tinh trang du thira lao dong trong nudc, vira tao
viéc lam cho nguoi lao dong... V&i nhitng y nghia nhu vay, viéc nguoi lao dong di 1am viée
tai nude ngoai 1a mot xu thé tit yéu. Nham dam bao quyén loi cia nhém ngudi lao dong nay

> https://laodong.vn/xuat-khau-lao-dong/hon-126000-lao-dong-viet-nam-di-lam-viec-o-nuoc-ngoai-trong-nam-
2016-630984.bld, truy cap 07/7/2017.
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dugc t6i da, hoan thién céc ché dinh vé quyén con ngudi va dong bo hé théng phéap luat lao
dong Viét Nam thi viéc bod sung, hoan thién cac quy dinh vé nguoi lao dong di lam viéc tai
nude ngoai bat hop phap 1a mot van dé vo ciing quan trong va cap thiét.
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