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LUQC SU LUAT HOA “HON NHAN PONG TINH” TAI HOA KY
VA PINH HUONG LAP PHAP CHO VIET NAM

Hon nhan dong tinh (HNDPT) di tro
thanh mot trong nhitng vin dé chinh sach xa
hoi gay tranh cii nhat trong thoi dai chiing ta.
Trong khi cac cudc tranh luan vé quyén cho
cong ddéng nguodi dong tinh (LGBT) da dién
ra trong nhiéu thap ky, chi méi gan day,
HNPT d3 vuon l1én din dau chuong trinh
nghi su x4 hoi & nhiéu nudc chdu Au va chau
My§. Mot trong nhitng nuée co sy thay doi
chinh sach dang chu y nay la Hoa Ky, tor mot
vu viéc vé yéu cau két hon nam 1970 dén
ngady ma Toa 4n t6i cao Hoa Ky ra phan
quyét rang quyén két hon cia cac cip dong
gidi s€ dugc bao vé trén toan bd 50 bang cua
nuée nay nam 2015. Chinh vi vay, bai viét
tap trung nghién ciru phéan tich su thay doi
chinh sach nay tai Hoa Ky qua céc diém méc
thoi gian chinh. Tur d6, tac gia cling dé xuat
cac giai phap phu hop cho thuc tién cua Viét
Nam nham muc dich hop phap hoa hon nhan
ddng tinh trong tuong lai gan.
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Abstract:

(SSM) has

become one of the most controversial social

“Same-sex marriage”
policy issues in our time. While debates on
rights for the Les-Gay-Bisexual-Transgender
community (LGBT) have been going on for
decades, just recently has SSM risen to the
top of the social agenda in European and
American countries. One of the most
noticeable nations of the SSM policy is the
United States, from the case of marriage
request in 1970 to the day that the US
Supreme Court ruled that marriage rights of
same-sex couples would be protected
nationally in 2015. Therefore, the article
focuses on analyzing this legal development
in the United States for this issue. In doing
so, this essay also proposes some strategic
solutions to legalize “same-sex marriage” in

Vietnam in the future.
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Pt van de

Chinh sach cta cac qudc gia nham dam bao su binh ding vé quyén két hon dbi vai
ngudi dong tinh c¢é su khac biét dang ké trén toan cau. Theo Chién dich Nhan quyén, HNDT
1a hop phép & 20 qudc gia, hgp phap & mot s6 khu vuc tai phan 6 2 qudc gia, pham toi hinh sy
& 75 qudc gia va bi trimg phat bang cai chét & 10 qudc gia'. Trong khi cac cudc tranh ludn vé
quyén ctia nguoi dong tinh di dién ra trong nhiéu thap ky, chi mdi gan day, HNDT da vuon
1én dan dau chuong trinh nghi s xd hoi ¢ nhiéu nuéc chau Au va chau My. Tai Hoa Ky, bén
canh su thay ddi chinh sach vé thira nhan hon nhan d@)ng gidi, tor vu viéc nam 1970 dén viéc
Tda an t6i cao Hoa Ky ra phan quyét ring quyén két hon cua cac cap dong gidi sé duge bao
vé trén toan bo 50 bang cua nude nay nim 2015. Song hanh cing véi luge su phap 1y d6, vé
khia canh du luan xa hdi, bdo cdo cua Trung tdm Nghién ctru Pew 2017a cling chi ra su ung
ho cho HNDT d tang tir 35% trong ndm 2001 1én 62% trong nam 20177, Cac hoc gia da bt
dau phan tich nhitng thay ddi vé chinh sach nay trong mdi lién hé véi du luan vé HNDT.
Chinh vi vay, bai viét tip trung nghién ciru phan tich nhiing thay ddi chinh sach nay tai Hoa
Ky (phan 1) trude khi dé xuét cac kién nghi nham luat héa HNDT tai Viét Nam trong tuong
lai gan (phan 2).

1. Khai quat vé hon nhin dong tinh theo phap luit Hoa Ky
1.1. Cip doi dong gidi dau tién két hon hop phdp trong lich siv Hoa Ky

Ngay 18/5/1970, hai nguo1 dan 6ng la Jack Baker va Micheal McConell da ndp don cho
thu ky toa 4n Gerald R. Nelson tai Hat Hennepin dé yéu cau dang ky két hon (PKKH). Tuy
nhién, vi thu ky tda 4n nay da tir chdi trén co so 1a hai nguoi yéu cau PKKH c¢6 clung gidi
tinh. Khong dong tinh véi quyét dinh d6, cap doi da khoi kién trén co sé phap luat vao thoi
diém hién tai khong hé c¢6 quy dinh cdm két hon ddng tinh va ho hoan toan du diéu kién dé
dang ky két hon theo quy dinh tai Diéu 1, 4, 8 va 9 Hién Phap My. Tuy nhién nd luc cia ho
that bai ké ca sau khi da dé don khang céo 1én toa 4n cép cao’. Khong tir bo hy vong, Baker va
McConnell da ndp don PKKH lai, lan nay la tai Hat Blue Earth, va da thanh cong trong viéc
xin gidy phép két hon ngay trude khi toa 4n Minnesota tam dirng gidy phép két hon d6i voi tat
ca cac cap dong tinh*. Cap déi nay, do d6 dwoc xem nhu 1a "cdp déi dong gidi dau tién két

25

hén hop phdp trong lich sit””. Pay c¢6 thé dugc xem nhu 1a mot sy may man khi quyét dinh

" Human Rights Campaign, 2016, International Policies on Same-Sex Marriage, https://www.infoplease.com/us
/gender-sexuality/international-policies-same-sex-marriage, truy cap ngay 20/12/2018.

? Trung t4m nghién ctru Pew, n 1.

3 Baker v. Nelson, 291 Minn. 310, 191 N.W.2d 185 (1971).

* Anon., “Minnesota Statutes Annotated”, West Publishing Co. (June 1969), ¢. 517.01 - Marriage a civil contract.
Marriage, so far as its validity in law is concerned, is a civil contract, to which the consent of the parties, capable
in law of contracting, is essential.

> David E.Newton, Same-sex marriage, Second Edition, Contemporary World Issues, 2016, tr.6.
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cAm két hon dong tinh (KHDT) nam 1972 “khéng bi hoi té doi truong hop cia Baker va
McConnell” trén co so viée hai nguoi dd co duoc gidy PKKH va da két hon “du sau tudn”
truge do.

Niam 1977, Luét cta bang Colorado dugc thong qua véi quy dinh rang hon nhan 1a mot
mbi quan hé Xuét phat tr mot ngudi nam va mdt nguoi nit. Cho dén nam 1980, hon mdt nira
cac bang tai My thong qua quy dinh rang két hon phai dugce xuét phat tir hai thuc thé khac
gidi. Mot thap ky sau, con sd nay la 40 trong s6 50 bang va dén nam 1945 1a 45 trén 50 bang
tai My. Nam 1996, Quéc hoéi My da thong qua DPao ludt Bao vé hon nhan (Defense of
Marriage Act - DOMA) va duoc Tong thong Clinton ky thanh luat. DOMA cho phép mdi tiéu
bang lya chon c¢6 cong nhan mot lién minh dong gidi dugc cong nhan ¢ mot tiéu bang khac
hay khong. Tuy nhién, DOMA van chua dugc thir nghiém ddy du tai cac toa an boi vi Hién
phap Hoa Ky khong trao cho Qudc hoi quyén han ché pham vi cta didu khoan “niém tin va siw
anh huong” tai Piéu IV, Muc 1 cua Hién phap Hoa Ky, chi dé thuc thi su ap dung cia minh,
nén tinh hop hién cia DOMA chua dugc ching minh mét cach day du’.

Ké tir khi DOMA duoc thong qua vao ndm 1996, hau hét moi tiéu bang da tan dung co
hoi ma né mang lai bang cach ban hanh luat hodc sira d6i hién phap tiéu bang ctia minh dé
tuyén b6 HNDT khong hop 18, ngay ca ddi véi cac cip vo chong két hon & mot bang noi
nhitng cu¢c hon nhan dé duogc cap phép.

Boi vi, tinh hop hién ciia DOMA va luat phap cua cac bang khong thira nhan HNDT
van chua dugce toa 4n kiém tra tinh hop hién (judicial review)’, nén viéc dya vao luat phap dé
giai quyét van dé HNDT la van dé giy tranh cii vao thoi diém bay gio. Do d6, mot van ban
nham muc dich stra d6i hién phap dugce dé xuat véi tén goi 1a Luat Stra doi hon nhan lién bang
(Federal Marriage Amendment - FMA) da duoc trinh truéec Qudc hodi nhiéu 1an ké tir nim
2002. Viéc sira d6i s& dinh nghia hon nhan 1a sy két hop ctia mot nguoi dan ong va mot ngudi
phu nit va co thé duogc sir dung dé phu quyét sy bao vé cua cac tiéu bang hoic dia phuong d6i
véi cac cap dong gidi va con cai clia ho. Dé tro thanh mot phan cua Hién phap Hoa Ky, FMA
can phai dugc hai phan ba Qudc hoi phé chuan va sau d6 duoc phé chuan boi ba phan tu cac
co quan l4p phép tiéu bang.

1.2. Lwgc sir thoi gian cho viéc thay doi chinh sach hén nhin dong gici tai My

Ké tir khi chinh phu lién bang im lang tir 1au vé chu dé nay, HNDT ludn 1a van dé gay
tranh cii gay git & Hoa Ky. Trong vai thap ky qua, cac quyén va dic quyén duge md rong cho

S Holly Hartman, 4 Primer on Same-Sex Marriage, Civil Unions, Domestic Partnerships, and Defense of
Marriage Acts, https://www.infoplease.com/us/gender-sexuality/primer-same-sex-marriage-civil-unions-domestic-
partnerships-and-defense, truy cap ngay 20/12/2018.

” O Hoa Ky, xem xét tu phap la kha néng cua toa an xem xét va quyét dinh xem mot dao luat, hiép ude hodc quy
dinh hanh chinh ¢6 méu thuan hodc vi pham cac quy dinh cia luat hién hanh, Hién _phap Nha nudc hay cudi cung
la Hlen phap Hoa Ky. Mic du Hién phap Hoa Ky khong xdc dinh 3 rang quyén lyc xem xét tu phap, tham
quyén xem xét tu phip ¢ Hoa Ky dd dugc suy ra tir cdu tric, quy dinh va lich st cia Hién phap.
https://constitution.findlaw.com/article3/annotation13.html, truy cép ngay 20/12/2018.
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cong dong LGBT di tang 1én dang ké. Tuy nhién, nhiéu tiéu bang van cimg rin trong viéc mé
rong quyén binh dang cho cac cap dong tinh theo luat. Vao nam 2015, Tda 4an Tdi cao Hoa Ky
phan quyét rang quyén két hon phai duoc mé rong cho cac cap dong tinh. Phan quyét da thay
d6i dang ké bdi canh cua luat hon nhan dong gidi trén ca nude. Tuy nhién, trude khi di dén
phan quyét nay, cac bang dugc trao quyén quyét dinh liéu hon nhan dong gidi cé duoc phép
trong pham vi ranh gi6i cia chinh minh hay khong. Diéu nay 1am cho buc tranh vé phap luat
diéu chinh hon nhan giita nhirg nguoi cling giGi tinh phirc tap trong mot thoi gian dai.

Nam

Sw kién phap ly

1971

Yéu cau bao céo dau tién vé gidy phép két hon ciia mot cap dong tinh da dién ra vao
nam 1970. O d6, hai sinh vién tré cua Pai hoc Minnesota da dé don yéu cau chinh thirc
v6i tiéu bang dé két hon. Yéu cau cia ho d bi tir chdi. Cap vo chong da khong dong
tinh vé viéc tir chdi va vu kién ciia ho da duoc dua 1én Toa an Tdi cao bang Minnesota.
Tuy nhién, Toa an cho rang viéc tir chdi cac cap dong tinh c6 quyén két hon khong vi
pham Hién phép.

1973

Dua trén phan quyét ciia bang Minnesota, Maryland da tro thanh tiéu bang dau tién
chinh thirc cdm cac cap dong tinh két hon.

1976

Vai nam sau, mot cip vo chong ddng tinh & Washington da 1am rung dong ca nudc khi
t6 chirc 18 cudi mot cach cong khai va thé s& yéu nhau dén hét cudc doi. Trong khi méi
quan hé nay khong dugc cong nhan theo luat, hanh dong nay da tiép tuc dua ra tranh
ludn v& viéc lidu cac cap dong gidi co nén cé quyén két hon hay khong.

1984

Mbt ndm sau cudc tranh ludn vé céc cap vo chéng déng tinh va quyén VO chéng dién ra
ram rd & nhiéu noi, bang Berkeley, California da thong qua luat két hop déan su trong
pham vi tiéu bang dau tién. Theo luat, cac cip dong tinh cé thé duoc huong nhiéu loi
ich nhu céc cdp v chong hop phép, nhung van khong duoc coi 1a hon nhan hop phap.
Mic du diéu nay da cho phép mot sé cap dong tinh duoc hudng céc loi ich vo chong
han ché, nhung cling 1a mot tin hi€u cho su ddi xir bat binh déng ddi véi cac cap déng
tinh.

1989

Trong céc quyét dinh dot pha cia tda an, ca New York va California déu cong nhén
thuat ngit “Gia dinh” nén bao gém céc cap dong gidi nhu 1a muc dich chung hudéng dén
ctia luat phap tiéu bang.

1993

Hé6n nhan dong tinh c6 mot sb thing tram & Hawaii. Pau tién, Toa 4n Ti cao Hawaii
cho ring cac cap dong tinh chi ¢ thé bi tir chdi quyén két hon néu nha nude c6 1y do
thuyét phuc. Tuy nhién, ngay sau quyét dinh nay, cac nha 1ap phip & bang nay da cim
két hon dong tinh.

1996

Téng thong Bill Clinton ky Dao luat Bao vé Hon nhan (DOMA), tuyén b rang vi muc
dich cua luat lién bang, hon nhan chi gidi han trong su két hop cta cac cap khac gidi.
Céc bang van c6 quyén dinh nghia hon nhan cia riéng minh, nhung céc cap dong gidi
két hon theo luat tiéu bang van s& khong nhan duoc sy bao vé toan lién bang trong linh
vuc hon nhan.
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Bon nam sau khi cam két hon dong gidi, Hawaii tré thanh ti€u bang dau tién mé rong

1997 quan hé ddi tac trong nudc cho cac cap dong gidi.
1999 Toa an cao nh‘ét & Vermont cho rang Hién phap tiéu bang mé rong loi ich va su bao vé
cho céc cdp dong gidi va khac gidgi nhu nhau.
2000 C,éc nha léip phap Vermont thong qua mot dao luét khéng diflh quyét dinh cua toa an
cap cao dé md rong loi ich va sy bao vé cho cac cap dong tinh. Cung nam do,
Nebraska bo 1énh cam trong Hién phap do6i véi HNDT.
2002 Nevada ciing d& bo luat cAm két hon dong gidi.
HNDT dat dugc su ung ho trén ca nudc:
« Toa 4n tdi cao cho ring quyén riéng tu tinh duc 1a quyén 1ap hién, mé dwong cho
cong dong LGBT bao dam su binh dang theo luét phap.
2003 « Lu4t ddi tac trong nude California mé rong hau hét cac loi ich ciia hon nhan dbi véi
cac cap dong tinh.
« Nho quyét dinh cta toa an, Massachusetts tro thanh tiéu bang dau tién noi HNDT la
hop phép.
Ngay cang ¢6 nhiéu tiéu bang va chinh quyén dia phuong bit dau dwa ra chinh sach
lién quan dén hon nhan va lién hi€p dong tinh:
« San Francisco, CA va Portland, HOAC déu bo qua luét tiéu bang va cp gidy phép
ket hon (marriage licenses) cho cac cap dong tinh. California huéng dan San Francisco
ngung cap giay phép két hon dong tinh, trong khi Oregon tam thoi gitt quan diém cap
2004 giay phép ket hon.
« Cac tda 4n & Washington va California can nhéc vé hon nhan dong tinh: Washington
ndi rang “Dong y”, trong khi California noi thi “Khoéng”.
« Massachusetts chinh thirc hgp phap héa hon nhan dong tinh.
* Arkansas, Georgia, Kentucky, Michigan, Mississippi, Montana, North Dakota, Ohio,
Oklahoma, Oregon va Utah bo dinh nghia hon nhan la sy két hgp gitra nam va nir.
Céc tiéu bang tiép tuc déu tranh véi cach ddi xir véi cac cap dong tinh theo luat:
« Lénh cdm cua tiéu bang New York déi véi HNDT dugc tuyén bd 1 vi pham Hién
phap.
* Cac nha 1ap phap California thong qua thanh cong mot dao luat lam cho céc cap doi
2005 dong tinh (same-sex union) tr¢ thanh hgp phap, nhung thong doc tur choi ky du luat

thanh luat.

« Connecticut 1 tiéu bang thtr hai noi cac “cap doi dan sy dong tinh” (same-sex civil
unions) dugc phép dang ky véi co quan ¢ tham quyén.

« Texas dong tinh v6il8 tiéu bang khic va thong qua 1énh cdm Hién phap ddi véi
HNDT.
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Lénh ciAm cua Maryland dbi véi HNDT duoc xac dinh 1a bat hop phap, trong khi Toa
2006 an Toi cao New Jersey yéu cau cic nha 1ap phap cong nhan cac “cap doi dan sy dong
tinh™.

Tuong lai cia HNDT & California van con la mot bi an khi toa 4n cao nhat da bac bo
2008 1énh cAm két hon ddng tinh, trong khi cac cir tri bo phiéu ung ho Dy luat 8, cAm két
hén dong tinh.

Vermont tro thanh tiéu bang thtr hai hop phap héa HNDT, trong khi Toa 4n tdi cao

2009 . :
& lowa bac bo 1énh cam cua tiéu bang.
Céc cap dong tinh dat dugc su ung hd cao trén toan qudc:
« Dy luat 8 cua California, duoc ctr tri chap thuan, dugc tuyén bd 1a vi hién. Do do,
2010 1énh c4m theo luat dinh d6i véi HNDT la vo higu.

« New Hampshire va Washington D.C. chinh thirc c6ng nhan quyén két hon cua nhiing
nguoi dong tinh.
« M6t thim phan & Massachusetts thdy rang DOMA 14 vi hién.

2011 Céc nha lap phap New York thong qua luat hgp phap héa HNDT.

Dao lut bao vé hén nhan (DOMA) nhén nhiéu chi trich trong hé thong toa an lién
2012 bang, v&i hau hét cic thim phan cho rang luat nay vi pham Hién phap. HNDT tro
thanh hop phap & Washington va Maine.

Nhu mot két qua tir cude trung cau dan y, Maryland chinh thirc hop phap héa HNDT
sau 30 nam sau ké tir khi 1énh cdm duoc ban hanh. Bang Illinois, Colorado, Rhode
Island, Delaware, Minnesota, New Jersey, Hawaii va New Mexico ciing chuén bi hanh
2013 lang phap ly hudng téi viée hop phap héa HNDT.

Tuy nhién, Chinh phu lién bang, thong qua B Tai chinh, da dao ngugc chinh sach lau
nam cua ho 1a khong cong nhén cic cap dong tinh 1a vo hodc chdng vi muc dich thué
lién bang.

HNDT tré thanh hop phap ¢ Kansas, Pennsylvania, Oregon va Nam Carolina. Mot
2014 phan quyét ciia Toa an Téi cao dao nguoc hiéu qua cic 1énh cAm ddi véi HNDT &
Indiana, Oklahoma, Virginia, Utah va Wisconsin.

Toa an Tdi cao Hoa Ky cho rang cac cip dong gidi cé quyén két hén va dugc huong
2015 céc dic quyén cua cudc hén nhan d6 & Hoa Ky. Quyét dinh sau rong da dao ngugc cac
1énh cam d6i véi HNDT vén con ton tai & 14 tiéu bang trén ca nudc.

1.3. Hé qud phdp Iy ciia sw thay doi cdc ché dinh trong phdp luit Hoa Ky
a. Vé mikc dp dwoe bio vé theo tirng ché dinh

Trude khi cac bang cong nhan Hon nhdin dong tinh (same-sex marriage) - hon nhan hop
phép giita nhitng ngudi cing giGi tinh® - mot sé ché dinh dugc cac bang lwa chon nhim diéu

¥ Holly Hartman, tldd.
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chinh céc quan hé giita nhitng nguoi dong tinh cé thé ké dén d6 1a Két hop ddin si (civil
union) va Song chung nhuw vo chong (Domestic partner).

Két hop dan sw’ 12 mot ché dinh duoc tao ra dé mo rong quyén cho cac cap déng gidi.
Nhing quyén nay chi dugc cong nhan ¢ tiéu bang noi cip vo chdng cu tra.'® Bén canh do,
Séng chung nhur vor chong (Domestic partner)'' ciing 1a mot ché dinh duogce tao ra dé mé rong
quyén cho cic cap v chong chua két hon, bao gom (nhung khong nhat thiét giéi han &) cac
cap dong gidi. “Quan hé song chung nhw vo chong” thuong duoc quy dinh béi phap luat cac
tiéu bang véi nhitng han ché vé quyén hon so véi ché dinh “két hop ddn sw”. Vi du, &6 New
Jersey, mot két hop dan sy tao ra nhiéu trach nhiém chung hon vé cac khoan ng, déng thoi
cling mang lai nhiéu quyén loi hon d6i véi tai san khac. Trong khia canh ndy, S& Thué vu
khéng cong nhan HNDT hoic “két hop ddn su cing gidi”. Diéu nay c6 nghia 1a cip vo chong
khong di diéu kién dé nhan céc loi ich lién bang dua trén hon nhan hogc ndp to khai thué lién
bang.

Trong mét vu viée lién quan dén quyén tham bénh cia vo chdng, nam 2007 ¢d Lisa
Pond da chét tai Bénh vién Jackson sau khi bi phinh dong mach nio trong chuyén di nghi
cung v&i Janice Langbehn, d6i tac nit ctia c6, 17 tudi va ba dira con cua ho, trén quing dudng
dén Florida tir Washington. Khi Lisa dang hép hdi tai bénh vién, mot nhan vién xa hoi cia
bénh vién da tir chdi cho Janice vao phong bénh cua Lisa. Janice nhé ngudi nay da ndi rang
Florida 14 “mét tiéu bang chong ddng tinh”. Vao thang 9 nim nay, mot toa 4n quan lién bang
Miami, Florida d3 bac bo vu kién cua Janice. Toa an cho ring luat phap Florida khong yéu
cau bénh vién cho phép ban tinh dong gidi dén tham, ngay ca khi cé gidy uy quyén y té hop
16. Pay 1a thyuc t& ma hau hét cac cap dong gidi & Hoa Ky phai d6i mit va né trai nguoc hoan
toan vdi cach cac cip vo chdong khac gidi duoc ddi xur gan nhu & moi noi'%.

Viéc cong nhan HNDT di mang lai quyén loi cho cac cap doi nidy mot cach day du hon
so voi cac ché dinh “két hop ddn suw” hay “séng chung nhw vo chong” trude day. Noi mot
cach khac, chi h6n nhan mdi mang lai loi ich va sy bao vé mot cach tron ven trong pham vi
toan lién bang. HNDT la cudc hon nhan duge cong nhan hop phép giita hai vo chong cling
gidi tinh. Ké tir khi c¢6 phan quyét caa Toa 4n Tdi cao tai Obergefell, cac ciap vo chong dong
tinh c6 cac quyén va loi ich twong tu nhu cac cip vo chong khac gidi két hon hop phéap khéc,
bao gdm giam thué, quyén ra quyét dinh y té khan cap, tiép can luat quan hé trong nuéc, lgi
ich vo chong (bao gdbm ca bdi thudng cho nguoi lao dong), quyén thira ké va dic quyén chimg

? https://www.uslegalforms.com/familylaw/new-couple/domestic-partnership.htm, truy cap ngay 20/12/2018.

1% New Jersey (tir nam 2006) va New Hampshire (tir naim 2007) cho phép cac doan thé dan sy, Vermont ban
hanh vao nam 2000, https://www.uslegalforms.com/familylaw/new-couple/domestic-partnership.htm, truy cap
ngay 20/12/2018.

" Luat phap toan tiéu bang ¢ Hawaii, Maine, Oregon, Washington va luat toan quén ¢ Quan Columbia, trao mdt
s6 quyén vo chéng nhét dinh cho cdc cip déng gioi.

12 Equality Florida Action, https://www.eqfl.org/supremestory] . truy cip ngay 20/12/2018.
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thuc cua ngudi phdi ng§u13. Theo Vian phong Ké toan Téng hop cua chinh phu lién bang
(GAO), tong cong s& c¢6 hon 1.100 quyén loi va nhitng bao vé khac dugc trao cho cong dan
Hoa Ky sau khi két hon hop phap. Cac linh vuc dugc bao vé bao gom loi ich An sinh x3 hoi,
quyén loi cua cuu chién binh, bao hiém y té, tro cép y té, quyén tham bénh, thué bat dong san,
tiét kiém huu tri, luong huu, nghi phép ciing véi gia dinh ciing nhu 1a nhap cu.' Pay ciing la
mot trong nhitng su khac biét can ban vé mit loi ich cia HNDT sau khi duoc chép nhan ¢ c?ip
lién bang."

Bén canh do, nhiéu cip dong gi6i da thiét 1ap mdi quan hé 1au dai trude khi cé quyén
két hon dan su & Hoa Ky. Tac dong va loi ich co thé co cua viéc cong nhan hon nhan va hon
nhan ddi véi cac cap vo chéng lau dai da dugc kiém tra béng cach str dung dir liéu tor mot mau
cua céc thanh vién cdp vo chéng: 307 trong mdt cudc hon nhan dan sy va 50 khong co tinh
trang quan hé phap ly. Nghién ctru duoc béo céo duge thuc hién trude khi cong nhan két hon
& tat ca cac tiéu bang ciia Hoa Ky va kiém tra mdi lién hé cua tinh trang hon nhan va song
trong tinh trang cong nhan hon nhan dan sy cia cic cip dong giGi véi ban bao céo vé LGB
duong tinh va 4m tinh (ddng tinh nit, dong tinh nam va ludng tinh) ban sic, hd trg xa hoi va
phan biét doi xir hang ngay. Céc phan tich hdi quy Dyadic cho thay, nhitng nguoi tham gia
vao mot cudc hon nhan dan su d bdo cdo mirc do trung tdm nhan dang LGB cao hon va su hd
trg tir d6i tac. Séng trong mot tiéu bang duge cong nhan hon nhan dan sy ¢o lién quan dén
viéc che gidu danh tinh LGB ¢ muc d6 thap hon, mot qua trinh it kho khin hon dé chap nhan
mot danh tinh LGB khéc, it canh giac va c6 l1ap hon. Két qua dugc thao luan vé loi ich cua cac
mbi quan h¢ 1au dai va tac dong cua bdi canh lich st x3 hdi va chinh sach hon nhan d6i véi
cac mdi quan hé dong gi(’)ri16.

b. Vé xung dot phap ludt giira cdc tiéu bang ¢ My trong giai doan 1997 - 2005

Bén canh viéc lam gia tang cac quyén va loi ich hop phap cho céac cip doi déng tinh,
phan quyét ctia Toa an tdi cao My ciing giai quyét duoc van dé xung dot phap luat phuc tap
tai day trong giai doan 1997 - 2005. Sau khi Hawaii tré thanh tiéu bang dau tién cong nhan
mdi quan hé dan su giira hai nguoi dong tinh (1997) dén trude khi Toa an tbi cao Hop ching
qudc Hoa Ky bat budc cac bang phai cho phép nhimng nguoi dong gidi két hon, luat phap cua
cac tiéu bang tao nén mot sy xung dot phap luat nang né. Piéu nay anh huong dén tinh trang
phap 1y cua cac cip dong tinh rat khac nhau, tir quyén két hon ddy du & mot sé bang cho dén
viée tir chdi hoan toan bat ky su cong nhan nao ¢ hdu hét nhirg ngudi khéc.

1 https://family.findlaw.com/marriage/same-sex-marriage-civil-unions-and-domestic-partnerships.html, truy cap
ngay 20/12/2018.

' Marriage: same-sex and opposite-sex: Legal and economic benefits of marriage.
http://www.religioustolerance.org/mar_bene.htm, truy cap ngay 20/12/2018.

' https://www.uslegalforms.com/familylaw/new-couple/domestic-partnership.htm truy cap ngay 20/12/2018.

'® Riggle, Ellen D. B., Impact of Civil Marriage Recognition for Long-Term Same-Sex Couples, Sexuality
Research & Social Policy: A Journal of the NSRC, Vol 14(2), Jun, 2017, trang 223-232.
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Do két qua cua su khéac biét gifra luat cua céac tiéu bang, mot hanh dong don thuan nhu
di chuyén qua bién gidi ciia mot tiéu bang trong lanh thd My ciing c6 thé gdy ra hé qua phap
1y khéc biét cho céc cap dong tinh. Ngay ca trong mot ngay du hanh xuyén nudc My, hai cong
dan dong tinh c6 thé trai qua céc tinh trang phap 1y thay d6i mot cach dang ngac nhién. Theo
d6, ho o thé duoc xem la dang trong tinh trang két hon hop phap ¢ mot tiéu bang, va chi con
1a cap ddi tac trong mot bang khic hay dugc coi 14 nhitng ngudi la hoan toan bang tht ba.
Chinh vi vay, nhimng cip ddng tinh nay ludn ludn phai nhan thirc dugc nhitng nguy co phap ly
va su bao v¢€ tur cac van phong luat su dé gitp ho tu bao v€ minh, bao gém hiéu nhitng rai ro

ctia viée di lai gitra cac tiéu bang khong ton trong cac moi quan hé gia dinh nay.
2. Mt s giai phap vé luat h6a Hon nhan dong tinh tai Viét Nam
2.1. Sw can thiét cho viéc ludt héa hén nhén dong tinh tai Viét Nam

Trong mot nghién ctru tai My, phéan tich khac biét vé dit liéu tir 47 tiéu bang cho thay
cac chinh sach HNDT c6 lién quan dén viéc giam 7% ty 1€ tat ca hoc sinh trung hoc tu tir
trong nim diéu tra. Hiéu qua tp trung ¢ nhém thanh thiéu nién c6 xu hudng tinh duc thiéu

A17
SO .

Tai Viét Nam, mét cudc hoi thao vé thuc trang bao vé quyén cua cong d@)ng nguoi déng
tinh, song tinh va chuyén gi6i da duoc Vién Nghién ctru Lap phép thuoc Uy ban Thudng vu
Qudc hoi t6 chic'®. Ong Pinh Xuan Thao, Vién truong Vién Nghién ciru Lap phép cho biét,
Diéu 52 Hién phap nam 1992 quy dinh: moi cong dan déu binh dang trudc phap luat. Dicu
nay dong nghia véi phap luat khong thira nhan ciing nhu khéng cho phép cé bat ky su phan
biét d6i xir nao vi ly do gidi tinh hay xu hudéng tinh duc ctia ca nhan. Tuy nhién, trén thuc té
nhiing van dé ctia nhém nguoi LGBT van dang 1a mot khoang trong trong chinh sach, phap
luat Viét Nam. M4t vai chinh sach c6 li€n quan lai té ra co nhiéu bat cap. Tinh theo “ty 1€ an
toan” da duoc nhiéu nha khoa hoc thira nhan v6i muac 3%, Viét Nam hién co khoang 1,65
triéu ngudi ddng tinh va ludng tinh trong do tudi 15 - 59; da phan trong s6 ho dang phai chiu
ky thi, dinh kién, ké ca bao luc. Ho cling phai chiu nhirng thi¢t thoi vé co hoi hoc tap, cong
viéc, hon nhan va cham sdc stre khoe.

Nhu vay, thuc tién di cho thay nhu cau cap thiét cia cac cap doi dong tinh trong viée
cong nhan quan hé trude phap luat tai Viét Nam. Tuy nhién, dé tién hanh luat hoa quy dinh
nay thi ching ta can phai c6 nhiing giai phap doéng bo, timg budc dé khong chi tao hanh lang
phap 1y cho quy dinh nay ma con phai tao duoc sy déng tinh trong xa hoi.

'7 Julia Raifman, ScD; Ellen Moscoe, MA; S. Bryn Austin, ScD; Margaret McConnell, Difference-in-
Differences Analysis of the Association Between State Same-Sex Marriage Policies and Adolescent Suicide
Attempts, JAMA Pediatr, 2017. https://jamanetwork.com/journals/jamapediatrics/fullarticle/2604258, truy cap
ngay 20/12/2018.

'8 http://baodatviet.vn/doi-song/con-so-thong-ke-nguoi-dong-gioi-o-viet-nam-2346945/ truy cap ngay 20/12/2018.
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2.2. Mt 56 gidi phdp cu thé

Thoéng qua ndi dung phan tich & trén, trén co s¢ thuc trang phdp ly tai Hoa Ky, ching
t6i nhan thy can phai thuc hién déng bo nhiing giai phap sau ddy nham luat hda sém nhat co
thé quyén két hon ciia nguoi dong gidi tai Viét Nam:

Thir nhdt, mot giai phap tam thoi cho phap luat Viét Nam, d6 13 chung ta nén cip mot
gidy chimg nhan vé mdi quan hé dan su (két hop dan su), véi hé qua phap 1y nhu hop dong
tién hon nhan cua phép luat cic nudce (civil union). Pay s& dugc xem nhu mot “buwdce dém”
cho tién trinh xem xét viéc luat hoa “hén nhdn dong tinh” sau nay. V& mat phap ly, Gidy
chtng nhan nay s& giai quyét duoc cac vudng mic lién quan dén cac quan hé hén nhan gia
dinh lién quan khac nhu nudi con nudi, tai san chung cua cac cip doi ddng tinh ciing nhu
xung dot phap luat vé hon nhan gia dinh c6 yéu t6 nudc ngoai. Theo quy dinh tai Luat Nuodi
con nudi thi “mot nguoi chi dwoc lam con nuéi cua mot nguoi doc than hodc cua ca hai
nguoi la vo chéng”lg. Vi vay, cac cip doi dong tinh khong c6 quyén nhan nudi con nudi
chung ma chi ¢6 thé “lich ludt” bang cach mot nguoi sé dimg ra nhan nudi con véi tinh trang
doc than. Picu nay di mang dén sy bét hop 1y lién quan dén quyén loi va trach nhiém trong
mdi quan hé ciia ngudi dong tinh con lai véi ngudi con nudi. Chinh vi vay, viéc mang lai mot
mdi quan hé phép 1y 13 rang s& han ché dugc céc rac rdi phat sinh khi c6 mot sy kién phap ly
xdy ra nhu thira ké hogc ly hon.

Thit hai, can thiét dinh nghia vé hon nhan va gia dinh theo quy dinh tai Luat Hon nhan
va gia dinh. Hién phap 2013 chi quy dinh vé quyén két hon chir khong dinh nghia thé nao 1a
quyén két hon. Quy dinh vé quyén két hon cia “nam, nit” khong anh huéng hay ngin can
quyén két hon cta nguoi dong tinh. Tuy nhién, Luat Hon nhan va gia dinh 2014 lai c6 quy
dinh “Két hon la viéc nam va nir xdc ldp quan hé vo chéng voi nhau theo quy dinh cua Ludt
nay vé diéu kién két hon va dang ky két hén”*°. Quy dinh nay c6 thé dugc xem 1a mot tré ngai
trong viéc luat hoa quyén két hon cia nhitng ngudi dong tinh tai Viét Nam trong tuong lai.

Bén canh do, Hién phap 2013 ciing ¢6 quy dinh vé nguyén tic “mot vo, mét chong”™'

. Tuy
nhién, nguyén tdic cé dwoc hiéu trén tinh than phdp ludt Viét Nam chi cong nhén tinh trang
phdp Iy 1a “don hén”, véi ndi ham 14 “khéng ai dugc két hon véi ngudi khac khi dang 6 trong
tinh trang hon nhan”. Do d6, hon nhan gitra hai nguoi cung gidi tinh ma dap ing dugc nguyén
tic nay cling nén dugc xem la hop hién.

N6i tém lai, Hién phap Viét Nam khong ban hanh bat ky mot 1y thuyét nao vé hon nhan.
Chinh vi vay, ching ta cé thé tu do mo rong ddi tuong duoc két hon bao gém cac cap déng
tinh.

1 Khoan 3, Diéu 8 Luat Nudi con nudi 2010.
2" Khoan 5 Diéu 3 Luat Hon nhan gia dinh 2014,
2! Piéu 36 Hién phap 2013.

76



TAP CHi PHAP LUAT VA THU'C TIEN - SO 38/2019

3. Két luan

C6 thé nhan thiy rang ciu chuyén phép 1y vé hop phap héa hon nhan cho nhitng ngudi
ddng tinh ciing nhu van dé giai quyét hé qua phéap ly hau hén nhan ddng tinh s& con kéo dai
trong tuong lai. Twong tu nhu truong hop cua Hoa Ky, ké tir sau quyét dinh ctia Toa an Ti
cao trong vu viéc Obergefell v. Hodges™ md rong quyén cho cac cip dong gidi két hon trén
toan qudc, cong dong LGBT da dau tranh chéng phan biét dbi xir trong viéc 1am, nha ¢ va nha
& cong cong. Ngoai ra, mot sb cac van dé phap ly khac nhu 13 quan hé phap 1y giita cha me va
con, nudi con nudi, cap dudng hay mang thai ho d6i véi cac nguoi ddng tinh ciing s& 1a nhimng
thach thirc 16n cho cac nha 13p phép tai Viét Nam trong tuong lai gén.
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