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MOT SO HAN CHE VA KIEN NGHI SUA POI, BO SUNG
LUAT CONG CHUNG NAM 2014

Luat Cong ching nam 2014 (sau day
goi la Luat Coéng chung) la co s& phap ly
quan trong trong hoat dong cong ching. Tuy
nhién, trong qua trinh thuc hién, Luat Céng
chtng da boc 16 mot sé han ché nhit dinh,
doi hoi phai tiép tuc hoan thién. Trong bai
viét ndy, tac gia phan tich mot sb han ché cta
Luat Cong chimg va tir 6 dua ra mot s6 kién
nghi stra d6i, b6 sung Luat Cong ching.
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Abstract:

Notary Law of 2014 (hereinafter
referred to as Notary Law) is an important
legal basis in notarial activities. However, in
the process of implementation, the Notary
Law has revealed certain limitations,
requiring continued improvement. In this
article, the author analyzes some of the
limitations of the Notary Law and from there
gives some recommendations to amend and

supplement the Notary Law.
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1. Mot s6 han ché ciia Luat Cong chirng nim 2014

Luat Cong chimg 1a co s& phap ly quan trong trong viéc chimg nhan tinh xac thuc, hop

phap cua hop dong, giao dich, tinh chinh xé4c, hop phap, khong trai dao dirc xd hoi ciia ban
dich ma theo quy dinh cua phap luat phai cong chimg hodc ca nhan, to chirc tw nguyén yéu
cdu cong chimg. Tuy nhién, trong qua trinh thuc hién, Luat Coéng chimg da boc 16 mot sé han
ché sau day:
1.1. Chwa cé sw phir hop giiva quy dinh vé pham vi diéu chinh va ngi dung ciia Ludt Cong chitng
Pham vi diéu chinh cua Luat Cong chung dugc quy dinh tai Diéu 1 nhu sau: “Ludt nay
quy dinh vé céng chitng vién, té chirc hanh nghé cong chimg, viéc hanh nghé céng ching, thii
tuc cong chitng va quan 1y nha nwde vé cong chimg”.
Trong lIuc dd, ndi dung cia Luat Cong chung rong hon. Luat Cong ching khong chi quy
dinh vé “cong chirng vién, t6 chirc hanh nghé céng chirng, viéc hanh nghé cong chiing, thii
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tuc céng chimg va quan 1y nha mede vé cong chirng”, ma con quy dinh nhiéu van dé khac
nhau, trong dé c6 quy dinh “viéc cong churng cua co quan dai dién nuéc Cong hoa xa hoi chu
nghia Viét Nam o nudc ngoai, vién chirc lanh su, vién chirc ngoai giao dwoc giao thuc hién
cong chimg ...

Nhu vy, pham vi diéu chinh dugc quy dinh tai Diéu 1 Luat Cong chimg 1a chua day
du, chua phu hop véi ndi dung cua Luat Cong chimg, chua dé cap dén cac chu thé thyuc hién
cong ching ¢ nudc ngoai nhu: co quan dai dién nude Cong hoa xa hdi chu nghia Viét Nam &
nudc ngoai; vién chue 1anh sy, vién chirc ngoai giao dugc giao thuc hién cong chung.

Do pham vi diéu chinh duoc quy dinh tai Piéu 1 Luat Cong ching chua day du, cho nén
nhiing quy dinh tai Piéu 2 Luat Cong chimg vé giai thich tir ngi¥ chi ¢6 cac quy dinh vé céc
chu thé thuc hién cong ching ¢ trong nudc nhu: cong chimg vién, to chirc hanh nghé cong
ching, nhung khéng c6 céc quy dinh vé cac chu thé thuc hién céng ching & nudc ngoai.

1.2. Mt 56 khdi nigm dwoc quy dinh tai Piéu 2 Ludt Cong chirng khéng dé cgp dén hoat
dong cua vién chire lanh su, vién chirc ngoai giao dwoc giao thuc hién cong chirng

Piéu 78 Luat Cong ching va mot s6 quy dinh c6 lién quan ciia Luat Cong ching di quy
dinh cu thé hoat dong cong chiing cua vién chirc 1anh sy, vién chirc ngoai giao dugc giao thuc
hién cong chimg. Tuy nhién, mot s6 khai niém duoc quy dinh tai Diéu 2 Luat Cong chimg chi
dé cap dén hoat dong cua cong chimg vién, nhung khong dé cap dén hoat déng cua vién chirc
lanh sy, vién chic ngoai giao dugc giao thuc hién cong ching. Han ché d6 duge thé hién cu
thé & viéc quy dinh mot sb khai niém sau:

Thit nhat, vé khdi niém céng chirng

Khoan 1, Piéu 2 Luat Coéng ching quy dinh khai niém cong chimg nhu sau: “Céng
chitng la viéc cong chieng vién ciia mét t6 chike hanh nghé céng chirng chirng nhén tinh xdc
thuwe, hop phdp cua hop dong, giao dich dan su khdc bang van ban (sau ddy goi la hop dong,
giao dich), tinh chinh xdc, hop phdp, khong trdi dao dirc xd hoi ciia ban dich gidy to, vian ban
tir tiéng Viét sang tiéng mede ngodi hodc tir tiéng mede ngodi sang tiéng Viét (sau ddy goi la
ban dich) ma theo quy dinh ciia phdp ludt phai cong chieng hodc ca nhén, té chirc tw nguyén
yéu cdu céng chirng”.

Viéc quy dinh khai niém cong chtng tai Khoan 1, Piéu 2 Luat Cong chtng 1a chua day
du, vi cong ching khong phai chi 13 viéc cua cong chimg vién ciia mot t6 chirc hanh nghé
cong chirng, ma con la viéc cua vién chtrc lanh sy, vién chirc ngoai giao dugc giao thuc hién
cong chimg ching nhan tinh xéac thuc, hop phap ciia hop dong, giao dich, ban dich theo quy
dinh cua Luat Cong ching.

Thit hai, vé khdi niém vin ban cong chirng

Khoan 4, Piéu 2 Luat Cong chimg quy dinh khai niém van ban cong ching nhu sau:

' Xem: Piéu 78 Luat Cong chimg
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“Van ban cong chirng la hop dong, giao dich, ban dich dd dwge cong chimg vién chimg nhdn
theo quy dinh cua Ludt nay”.

Viéc quy dinh khai niém vin ban cong ching tai khoan 4 DPiéu 2 Luat Cong ching la
chua ddy du, vi van ban cong chimg khong chi 1a hop dong, giao dich, ban dich di dugc cong
ching vién ching nhan, ma con bao gém ca hop déng, giao dich, ban dich da duoc vién chirc
lanh sy, vién churc ngoai giao dugc giao thuc hién cong ching chung nhan theo quy dinh cua
Luat Cong chung.

1.3. Viéc nghiém cdam cong chirng vién, to chirc hanh nghé cong chirng qudang cdo trén cdc
phwong tién thong tin dai chung vé cong chirng vién va to chirc minh

Diém h, Khoan 1, Piéu 7 Luat Cong chimg quy dinh nhu sau:

“I. Nghiém cdm cong chirng vién, té chirc hanh nghé cong chirng thire hién cdc hanh vi
sau day:

h) Quang cdo trén cdc phwong tién thong tin dai chiing vé cong chitng vién va té chirc
minh”.

Quy dinh néu trén khong phu hop vdi nhitng quy dinh cua Ludt Quang cdo nam 2012
(da duoc stra doi, bd sung vao ndm 2018). Theo quy dinh tai Piéu 7 va Diéu 8 Luat Quang
c4o nam 2012, ¢6 8 san pham, hang hoa, dich vu va 16 hanh vi cdm quang cao, nhung khong
¢6 quy dinh nao dé cap dén viéc cAm quang cao vé cong ching vién, to chirc hanh nghé cong
chimg®.

Mit khac, theo quy dinh tai Pidu 22 Lut Cong chimg, Vin phong cong chimg duoc
xem nhu mot loai hinh cong ty hop danh “hoat déng theo nguyén tdc tw chii vé tai chinh bang
nguon thu tir phi céng chirng, thit lao céng ching va cdc nguon thu hop phdp khdac””. Va véi
tu cach mot loai hinh cong ty hop danh, Van phong cong chimg can phai ¢ quyén quang céo
vé cong chimg vién va Van phong cong chimg dé quang ba thuong hiéu, thu hut khach hang,
bao dam ngudn thu hop phap cho Van phong cong chiing nhu nhitng cong ty hop danh khac.

Bén canh do, cac Phong cong ching la cac don vi su nghiép cong lap va “tor nam 2006
da tieng buede chuyén sang co ché tw chii, tir tw chi mét phan tién t6i tw chii toan bo, giam bét
gdnh ndng cho ngan sach nha nwde™. Do @6, cac Phong cong ching ciing rat can quang cdo
vé cong ching vién va Phong cong ching dé thu hut khach hang, bao dam ngudn thu hop
phap nhu cac don vi su nghi€p cong 1ap khac.

Nhu vay, viéc quy dinh nghiém cdm cong chimg vién, to chtic hanh nghé cong ching

? Xem: Diéu 7 va Diéu 8 Luat Quang cdo nam 2012.

? Xem: Piéu 22 Luat Cong ching.

* Thuc Quyén (2018), “Né luc xdy dung co ché tw chii cho cac don vi s nghiép cong ldp”, http:/baophapluat.vn /tu-
phap/no-luc-xay-dung-co-che-tu-chu-cho-cac-don-vi-su-nghiep-cong-lap-404291.html. Cap nhat ngay 15/5/2019
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quang c4o trén cac phuong tién thong tin dai chung vé cong chimg vién va t6 chirc minh vira
khong phu hop vdi Ludt Quang cdo va cac van ban phép luat khac, vira gdy khé khan cho viéce
quang ba thuong hiéu, thu hut khach hang, bao dam ngudn thu hop phép cho cic t6 chirc hanh
nghé cong ching.

1.4. Viéc quy dinh Vin phong céng chirng thuwe hién ché dp lam viéc theo ngay, gio lam
viéc cua co quan hanh chinh nha nwéc

Khoan 3, Piéu 33 Luat Cong ching quy dinh t6 chirc hanh nghé cong ching, trong d6
¢6 Van phong cong chimg c6é nghia vu “Thuec hién ché dg lam viéc theo ngay, gio lam viéc
cua co quan hanh chinh nha nudc”.

Quy dinh néu trén khong phu hop véi dia vi phdp ly cua Van phong cong chiing va thuc
tién hoat dong ctia Vian phong cong ching.

Van phong cong chiing 1a mot loai hinh cong ty hgp danh, khong phai 1a co quan hanh
chinh nha nude. Viée yéu cdu Van phong cong chimg khong thudc hé thong cac co quan nha
nudc phai thuc hién ngay, gio lam viéc cua cac co quan hanh chinh nha nudc 1a khong hop ly.
Miat khéc, trén thuc té, cic Van phong cong chimg thuong phai lam thém ngoai gio nham dap
g nhu cau cong viéc ctia khach hang, dong thoi tao thém ngudn thu cho Vin phong cong
ching va nhitng nguoi lam viéc trong Van phong cong ching.

1.5. Viéc quy dinh cdc trwong hop phdi cé ngwoi lam chung chwa ro rang

Khoan 2, Piéu 47 Luat Cong chimg quy dinh cac truong hop phai ¢6 ngudi lam ching
nhu sau:

“Trieong hop ngueoi yéu cau cong chirng khéng doc dwoc, khong nghe dwoc, khong ky,
diém chi dwoc hodc trong nhitng trieong hop khdc do phdp ludt quy dinh thi viéc cong chimg
phdai co nguoi lam chung”.

Quy dinh néu trén chua rd rang, do d6 c¢6 nhiéu cach hiéu khic nhau vé cac truong hop
phai c¢6 nguoi 1am chimg, trong d6 ¢6 hai cach hiéu phd bién nhu sau:

Thit nhdt, ngudi yéu cau cong ching vira phai khong doc dugc, khong nghe duoc,
khong ky, diém chi duoc hodc trong nhitng trudng hop khac do phap luat quy dinh thi viéc
cong chuing phai c6 nguodi lam ching.

Thir hai, ngudi yéu cau cong chimg chi can khong doc duge hodc khong nghe dugc
hoic khong ky va khong diém chi duoc hodc trong nhitng trudong hop khac do phép ludt quy
dinh thi viéc cong chung phai c6 nguoi lam ching.

Trén thuc té, sau khi Luét Cong chtrng co hi¢u luc thi hanh, cac td chirc hanh nghé o
cac dia phuong rat lung tung trong viéc ap dung Khoan 2, Diéu 47 Luat Cong ching va Bo
Tu phap da nhan duoc nhiéu phan anh vudng mic va dé nghi huéng dan lién quan dén viéc
thue hién Khoan 2, Diéu 47 Luat Cong chimg’.

* Kim Phung (2017), Khéng biét doc, phai ¢6 nguoi lam chirng khi cong chiing, https://plo.vn/phap-luat/khong-
biet-doc-phai-co-nguoi-lam-chung-khi-cong-chung-737229.html, truy cap ngay 15/5/2019.
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Trude tinh hinh d6, Cuc B6 trg tu phap, B6 Tu phap da gui Cong van s6 935/BTTP-CC
hudéng dan cho cac S& Tu phap cac tinh/thanh phd truc thudc trung uong trong viée thuc hién
Khoan 2, Diéu 47 Luat Cong chtng v6i ndi dung nhu sau:

“Quy dinh tai Khoan 2, Diéu 47 néu trén dwoc hiéu la: Chi can mot trong cdc diéu kién
hodc khong doc dwoc hodc khong nghe dwoc hodc khong ky va khong diém chi dwoc hodc
trong nhitng truong hop khdc do phdp ludt quy dinh thi viéc cong chung phai co nguoi lam
chd"ng”6.

Cong van s6 935/BTTP-CC caa Cuc B6 trg tu phap, Bo Tu phap da tam thoi giai quyét
vudng méc trong viéc ctr nguoi 1am ching trong hoat dong cong chimg. Tuy nhién, ddy chi 14
giai phap tam thoi. Cong van s6 935/BTTP-CC ngay 03/10/2017 cta Cuc B6 trg tu phap, Bo
Tu phap khong phai 13 van ban quy pham phap luat, khong thé thay thé Luat Cong chimg va
cic vin ban hudng dan thi hanh Luat Cong chimg. Viéc huéng dan thi hanh Luat Cong chiing
khong thudc thim quyén ciia Cuc B6 tro tu phép - co quan truc thudc Bo Tu phap.

1.6. Viéc quy dinh hoat dong chirng thuee tai Piéu 77 Ludt Cong chirng la khéng can thiét

Vé nguyén tic, Luat Cong ching chi quy dinh cac ndi dung lién quan dén t6 chic va
hoat dong cong chimg. Tuy nhién, ngoai nhitng ndi dung néu trén, Diéu 77 Luat Cong ching
hién hanh con quy dinh “chitng thire ban sao tir ban chinh, chitng thiee chit ky trong gidy to,
van ban ciia céng chirng vién”” 1a khong can thiét.

Hién nay, hoat dong ching thuc da duoc quy dinh rat cu thé trong Nghi dinh sb
23/2015/ND-CP ngay 16/2/2015 ciia Chinh phu vé cap ban sao tir s6 gdc, ching thyuc ban sao
tir ban chinh, chimg thuc chir ky va chimg thuc hop dong giao dich®.

Mic du gitta cong ching va chimg thuc ¢6 nhiéu diém gidng nhau, tuy nhién c6 nhiéu
ndi dung khac nhau nhu: vé chu thé cong chiung va chii thé chung thuc, vé ddi tuong cong
chtng va ddi twong ching thuc, vé gia tri phap 1y cua van ban coéng ching va gia tri phap ly
van ban ching thuec...

Do d¢, viéc Luat Cong chirng hién hanh con quy dinh ching thuc ban sao tir ban chinh,
chtng thuc chir ky trong gidy to, van ban ciia cong ching viénla khong can thiét, dan dén su
chdng chéo, mau thuin 13n nhau giira Luat Cong ching va Nghi dinh sé 23/2015/ND-CP
trong viéc quy dinh hoat dong chung thuc.

2. Mt s6 kién nghi sira doi, b6 sung Luit Céng chirng nim 2014

Tur thuc trang nhitng han ché cua Luat Cong chiing néu trén, tac gia dé xuét mot s kién
nghi stra d6i, b6 sung Luat Cong chtng nhu sau:

% Cuc B6 trg Tu phap, Bo Tu phép (2017), Cong vin sb 935/BTTP-CC ngay 03/10/2017 vé viéc thuc hién
Khoan 2, Piéu 47 ciia Luat Cong chimng.

7 Xem: Piéu 77 Luat Cong ching.

¥ Xem: Nghi dinh s 23/2015/ND-CP ngay 16/2/2015 ciia Chinh phii v& cip ban sao tir sé gdc, chimg thuc ban
sao tir ban chinh, chtng thyc chit ky va ching thuc hop ddng giao dich.
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2.1. Sira déi, bo sung quy dinh vé pham vi diéu chinh ciia Lugt Cong chirng

Nhu d3 phan tich & Muyc 1.1, viéc quy dinh pham vi diéu chinh tai Piéu 1 Luat Cong
chtng 13 chua day du, chua phi hop véi ndi dung ciia Luat Cong ching, con thiéu cac chu thé
thuc hién cong ching ¢ nudc ngoai. Do d6, can stra doi, b sung Piéu 1 Luat Cong ching
theo hudng quy dinh cac chu thé thuc hién cong chimg néi chung, bao gém céc chu thé thuc
hién cong chiing & trong nudc va cac chi thé thuc hién cong ching & nude ngoai.

Piéu 1. Pham vi diéu chinh

“Ludt nay quy dinh vé nguoi thiwc hién cong chimg, co quan, t6 chirc ¢é tham quyén
cong chirng, thii tuc céng chirng va qudan 1y nha mede vé cong chirng”.

Trén co s& sira d6i, bd sung Piéu 1 Luat Cong chimg nhu trén, can bd sung Diéu 2 Luat
Cong chung vé viéc giai thich 2 thuat ngit nhu sau:

i) “Nguwoi thwc hién cong chitng” bao gdbm cong ching vién, vién chirc lanh sy va vién
chutrc ngoai giao dugc giao thuc hién cong ching.

ii) “Co quan, t6 chirc cé tham quyén céng chimg” bao gom cic td chirc hanh nghé cong
ching va co quan dai dién nudc Cong hoa xa hdi chi nghia Viét Nam & nudc ngoai.

2.2. Sita doi cdc khdi ni¢gm dwoc quy dinh tai Diéu 2 Ludt Cong chirng lién quan dén cdc
chii thé thuwc hién cong chirng

Nhu da phan tich tai Muc 1.2, viéc quy dinh khai niém cong chiing va khai niém van
ban cong chimg tai Khoan 1 va Khoan 4, Piéu 2 Lu4t Cong ching 1a chua day du, chua bao
ham ca hoat dong cua vién chirc 1anh su, vién chirc ngoai giao dugc giao thuc hién cong
ching theo quy dinh cua Ludt Cong ching. Do d6 can stra d6i khai niém cong ching va khai
niém vin ban cong chimg tai Khoan 1 va Khoan 4, Piéu 2 Luat Céng chtng nhu sau:

“1. Cong chung la viéc cong chirng vién, vién chuc lanh sw va vién chirc ngoai giao
dwoc giao thie hién cong chirng chitng nhdn tinh xdc thwe, hop phdp ciia hop dong, giao dich
dan sw khdc bang van ban (sau ddy goi la hop dong, giao dich), tinh chinh xdc, hop phdp,
khéng trdi dao dire xd héi ciia ban dich gidy to, van ban tir tiéng Viét sang tiéng nwéc ngodi
hodic tir tiéng nwede ngodi sang tiéng Viét (sau ddy goi la ban dich) ma theo quy dinh ciia phap
ludt phdi cong chitng hodc cd nhan, té chire tir nguyén yéu cau cong chirng.

4. Van ban céng chimg la hop dong, giao dich, ban dich dd dwoc cong chimg vién,
vién chuee lanh sw va vién chiec ngoai giao dwoc giao thuc hién cong chiung chitng nhdn theo
quy dinh cua Ludt nay”.

2.3. Bii b6 vi¢c nghiém cim céng chirng vién, té chirc hanh nghé cong chitng quéng cdo
trén cdc phwong tién théng tin dai chiing vé cong chirng vién va té chirc minh
Nhu di phan tich & Muc 1.3, viéc nghiém cdm cong chimg vién, t6 chtrc hanh nghé

cong ching quang céo trén ciac phuong tién thong tin dai chung vé cong ching vién va to
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chtrc minh la khong phu hop vdi Luat Quang cdo va nhitng quy dinh phép luét khac. Do do
can bai bo Piém h, Khoan 1, Piéu 7 Luat Cong ching vé viéc nghiém cdm cong ching vién,
t6 chirc hanh nghé cong chimg quang cio trén cac phuong tién thong tin dai chiing vé cong
chtng vién va t6 chtrc minh.

Co nhu vdy méi bao dam su thdng nhét trong hé théng phap luat, ddng thoi tao diéu
kién thuén lgi cho cac t6 chirc hanh nghé cong ching trong viée quang ba thuong hiéu, thu
hut khach hang, bao dam ngudn thu hop phap cho céc t6 chirc hanh nghé cong chimg.

2.4. Quy dinh Viin phong cong chitng cé nghia vu thuwe hién ché dé lam vigc theo ngay, gio
lam viéc cua co quan hanh chinh nha nuéc

Nhu di phan tich tai Muc 1.4, viéc quy dinh t6 chtrc hanh nghé céng ching, trong d6 cé
Vin phong cong chig cé nghia vu thuc hién ché d lam viéc theo ngay, gid 1am viéc cia co
quan hanh chinh nha nudc 1a khong phu hgp véi dia vi phdp ly cia Van phong cong chung va
thuc tién hoat dong ctia Van phong cong chung.

Do d6, can bai bo Khoan 3, Piéu 33 Luat Cong ching vé viéc quy dinh Vin phong cong
ching c6 nghia vu thuc hién ché d6 lam viéc theo ngay, gio lam viéc cia co quan hanh chinh
nha nude. Do tinh chat dic thu cua hoat dong nghé nghiép, chung ta khong nén hanh chinh
héa vé mit gid gidc ddi v6i hoat dong ctia Van phong cong ching.

2.5. Quy dinh ro rang cdc trwong hop phdai co nguwoi lam chung

Nhu d phan tich & Muc 1.5, viéc Cuc B6 tro tu phap, B6 Tu phap hudng dan thi hanh
Khoan 2, Diéu 47 Luat Cong ching vé cac trudong hop phai c6 ngudi 1lam ching 1a khong
dung tham quyén va chi 13 giai phap tam thoi. Vi vy, trong thoi gian tdi, nham bao dam viée ap
dung thong nhat phap luat trong hoat dong cong chimg, cic co quan nha nudc c6 tham quyén can
ban hanh van ban quy pham phap luat quy dinh 10 rang cac truong hop phai c6 nguoi lam chimg.

2.6. Bii b6 Piéu 77 Lugdt Cong chirng vé viéc quy dinh chieng thuwe béin sao tir ban chinh,
chikng thwe chiv ky trong gidy to, van ban ciia cong chirng vién

Nhu di phan tich & Muc 1.6, viéc Diéu 77 Luat Cong ching quy dinh chig thuc ban
sao tir ban chinh, ching thuc chit ky trong gidy to, van ban cia céng chimg vién 13 khong can
thiét, dan dén sy chéng chéo, mau thuan voi Nghi dinh sb6 23/2015/ND-CP ngay 16/2/2015
ctia Chinh phii vé cip ban sao tir s6 gbc, chimg thuc ban sao tir ban chinh, ching thuc chit ky
va chimg thyuc hop dong, giao dich. Do d6, can bai bé Piéu 77 Luat Cong chimg vé viéc quy
dinh chung thuc ban sao tir ban chinh, ching thuc chit ky trong gidy to, van ban cta cong
chung vién.

C6 nhu vy méi bao dam sy théng nhét trong hé thdng phap luat, tranh sy chong chéo,
mau thudn 1an nhau giita Luat Cong chimg va Nghi dinh sé 23/2015/ND-CP trong viéc cliing
diéu chinh nhitng mdi quan hé x hoi giéng nhau.
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DANH MUC TAI LIEU THAM KHAO
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