TRUONG PAI HQC LUAT, PAI HQC HUE

HOAN THIEN PHAP LUAT VIET NAM
VE LAO PONG CUONG BUC

Cudng buc lao dong la mdt trong
nhiing mat trai cua quan h¢ lao dong, xam
pham quyén tu do lua chon viéc lam cua
nguoi lao dong, trong nhiéu truong hop truc
tiép xam pham téi nhan pham, cic quyén tu
do than thé cta ngudi lao dong. Khi ton tai
tinh trang cudng buc lao dong, nguodi st dung
lao dong khong ton trong va khong tinh tdi
quyén loi chinh dang ctia nguoi lao dong, do
d6 cudng buc lao dong 1a mot biéu hién cua
su bat cong va khong khuyén khich dugce tinh
tich cuc, sang tao cua nguoi lao dong. Chinh
vi thé, duy tri tinh trang cudng birc lao dong
lam giam ning sudt lao dong, khong c6 loi
ich cho sy phat trién chung ciia xi hoi. Viéc
phong chdng lao dong cudng birc, phat hién
va ngan chan kip thoi cac hanh vi cudng buc
lao dong mang lai nhiéu loi ich quan trong,
cu thé nhu: Bao dam cong bang cho nguoi
lao dong, bao dam su bu dap twong ximg cho
cong stc ma nguoi lao dong da bod ra trong
qua trinh lam viéc; ngan chan tinh trang bdc
10t nguoi trong quan h¢ xa hdi noi chung va
trong quan hé lao dong ndi riéng

Bai bao khoa hoc tap trung vao cac ndi
dung: khai quat phap luat viét Nam vé lao
dong cudng bic va xda bd lao dong cudng
btrc qua viéc phan tich co s& phap ly tu Bo
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Abstract:

Forced labor is one of the labor
relations’ downsides, infringing upon the
labors' right to freely choose jobs, in many
cases directly violating human dignity and
physical freedoms of labors. Under the forced
labor, labors are not respected and not
guaranteed legitimate rights. Forced labor is
an expression of injustice and obviously it
does not encourage the positivity and
creativeness of labors. Therefore, maintaining
forced labor status reduces labor productivity
without benefits for the general development
of society. The prevention and timely
detection of forced labor bring many
important benefits, namely, ensuring fairness
for labors or adequate compensation for the
effort that labors spent in the process of
working; preventing exploitation of people in
social relations in general and in labor

relations in particular.

This scientific paper focuses on the
following contents: generalizing Vietnamese
law on forced labor and abolition of forced
labor through analyzing the legal basis from
the Labor Code 2012, the Criminal Code
2015, The Law on Vietnamese workers
working overseas under contract 2006..;
analyzing the current situation of forced labor
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luat Lao dong 2012, BO luat Hinh sy 2015, in Vietnam today and then indicating
Luét Nguoi lao dong Viét Nam di lam viéc & limitations and some solutions to improve the
nude ngoai theo hop dong 2006... Pong thoi, laws.

phan tich thuc trang cac hinh thuc lao dong

cudng birc con tdn tai & Viét Nam hién nay.

Tir nhitng nghién ctru d6 chi ra cac han ché

va mot s6 giai phap hoan thién phép luat.

Tw khoa: Keywords:

Lao dong cudng buc, xda bo lao dong Forced labor, abolition of forced labor.
cudng burc.

Mé dau

Lao dong cudng birc (LDCB) xam pham quyén tu do lya chon viée lam cta nguoi lao
dong (NLD), trong nhiéu truong hop truc tiép xam pham ti nhan pham, cic quyén tu do than
thé cia NLD. Khi ton tai tinh trang cudng burc lao dong, ngudi sir dung lao dong (NSDLD)
khéng ton trong va khong tinh téi quyén loi chinh dang cua NLD, do d6 cudng buc lao dong
12 mot biéu hién cua su bt cong va khong khuyén khich dwgce tinh tich cuc, sang tao cua
NLPD. Chinh vi thé, duy tri tinh trang cudng burc lao dong lam giam ning suét lao dong, khong
¢6 loi ich cho su phat trién chung cia xa hoi. Trong pham vi bai viét nay tic gia xin dé cap
dén nhimg van dé co ban lién quan dén cic quy dinh cua phap luat Viét Nam vé lao dong
cudng birc can hoan thién dap tmg yéu cau hoi nhap va phi hop véi cac quy dinh cia phap
luat qudc té.

1. Quan niém ciia T chirc Lao dong Qudc té vé lao dong cudng birc va xé6a bé lao dong
cudng birc

Té chiic Lao dong quéc té (ILO) duoc thanh 1ap nam 1919 1a mot t6 chirc qubc té lién
chinh phii ndm trong co cau Lién Hop Qudc. ILO c¢6 muc tiéu thuc ddy cai thién cic quyén
ctia NLD tai noi 1am viéc, cac diéu kién lam viéc ciia NLD, dau tranh chéng nan that nghiép,
bao vé lao dong phu nif, tré em, NLD cao tudi, tw do nghiép doan, thuc diy nang cao mirc
song ctia NLD; thira nhan quyén ky két thoa udc lao dong tap thé. Tinh dén ngay 01/07/2017,
ILO d3 thong qua 188 Cong udc, trong do co 8 Cong udc co ban truc tiép thé hién cac tinh
than, gia tri nén tang ctua T6 chirc nay. Cong udc vé lao dong cudng buc (Cong ude 29) duoc
Hoi nghi toan thé ciia ILO thong qua ngay 28/06/1930 tai ky hop thtr 14 va Cong udc vé xoa
bo LDCB (Cong udc 105) thong qua ngay 25/06/1957 1a hai trong tdm Cong udc co ban do.

Theo Cong ude 29, LDCB dugc hiéu 13 “moi cong viéc hodc dich vu ma mdt nguoi bi
ép budc phai lam dudi sy de doa cia mdt hinh phat nao dé va ban than nguoi d6 khong tu
nguyén lam”. Nhu vay, mot hoat dong lao dong duogc coi la LDCB khi thoa man déng thoi ca
ba yéu t6 sau:
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Thir nhdt, mot nguoi thyc hién mot cong viéc hoac mdt dich vu cho nguoi khac;

Thir hai, nguoi d6 khong ty nguyén ma béat budc phai lam cong viéc hodc dich vu do.
Trén thuc té, su thiéu tu nguyén cua nguoi bi cudng buc lao dong céd thé dudi cac dang: bi bat
coc; bi budn ban; bj cAm tu tai noi 1am viéc hay bi lira gat vé diéu kién 1am viéc.

Thir ba, nguoi thuc hién cong viéc hoac dich vu do6 bi de doa s€ phai chiu mot hinh phat
néu khong thuc hién cong viéc hoac dich vu do.

Theo tong két ctia ILO, nan nhén cua tinh trang cudng buc co thé gip rit nhiéu hinh
thirc de doa khac nhau tir phia ngudi cudng birc, trong d6 c¢6 cc dang chi yéu nhu:

- Str dung vii lyc chéng lai NLD hoac than nhan cua ho.

- Pe doa bit, giam giit NLD hodc than nhan cta nguoi do.

- Pe doa ap dung céc trirmg phat tai chinh ddi v&i NLD hodc than nhan ciia nguoi dé.

- Pe doa td cdo v6i co quan ¢ tham quyén vé hanh vi trai phap luat cia NLD hodc than
nhan cua nguoi do.

- Pe doa sa thai hodc phéan biét d6i xir khi tuyén dung d6i v6i NLD hoic nhan than cua
nguoi do.

- De doa ngan can NLD hodc thdn nhan cua nguoi do trong viéc tham gia sinh hoat
cong dong va xa hoi.

- Pe doa tudc bo cac dic quyén ma déng 18 NLD hozc than nhan ciia nguoi d6 duge huong.

- Be doa tudc doat nhu yéu ph'flm, dudi khoi noi cu tri ddi véi NLD hodc than nhan cia
nguoi do.

- Pe doa chuyén NLD hoac than nhan cta ho sang 1am cong viéc co diéu kién tdi té hon.

- Pe doa 1am mét vi thé xa hoi ciia NLD hodc than nhan cua ngudi do.

Trong phap luat Viét Nam, khai niém “Cudng buc lao dong” duoc quy dinh tai Khoan
10, Piéu 3 Bo luat Lao dong nam 2012 nhu sau: “Cuwong burc lao dong la viéc dung vii luc, de
doa dung vii lyc hodc cdc thu doan khdc nham budc nguoi khdc lao dong trdi y muon ciia
ho.” So v6i khai niém cudng birc lao dong trude day duoc ghi nhan tai Khoan 1 Diéu 11 Nghi
dinh 44/2003/ND-CP: “Cuong burc lao dong la truweong hop NLD,... bi ép budc lam nhitng
cong viéc khong phii hop véi gidi tinh, anh hwéng dén sicc khée, nhin pham, danh di ciia
NLD”. Thi khéi niém dugc ghi nhén trong BLLD nam 2012 da co ban tuong thich véi quan
niém vé LDCB cia ILO khi da quy dinh cu thé cac hinh thtc cia su ¢p budc bao g6m viéc
dung vii luc, de doa dung vil luc hodc cac thi doan khac nhim budc nguoi khac lao dong trai
¥ mudn cua ho.

2. Tinh twong thich ciia phap luit Viét Nam doi véi Cong wéc 29 vé lao dong cudng birc

Quan diém vé LDCB va di dugc Pang va Nha nudc ta thé hién mot cach nhat quan
trong cic van kién Dai hoi Pang va cac ban Hién phap. Tuy khong c6 luat riéng vé LDCB
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nhung cac quy dinh vé LDCB cua nudc ta duge ghi nhan & cac van ban phdp luat khac nhau.
Trong nhitng nam vira qua, phap luat Viét Nam di ngdy cang hoan thién nham phu hop voi
céc quy dinh ciia ILO vé lao dong cudng birc. Cu thé:

Phép luat Viét Nam quan niém nan nhan bi mua ban ngudi la nhitng d6i tuong bi LDCB
va hién tugng nay can dugc x6a bod. Tai Khoan 4 Diéu 1 thong tu lién tich s6 01/2013/
TTLT/TANDTC-VKSNDTC-BCA-BQP-BTP da xac dinh “mua bdan nguwoi la hanh vi dung
tién, tai san hodc cdc loi ich vat chdt khac dé trao déi nguoi (tw du 16 uéi tré lén) nhu mot
logi hang hoa, cu thé la: Mua nguoi dé béc Iot, cuong burc lao dong hodc vi cac muc dich trai
phdp ludt khdc”. Hanh vi nay 1a mot loai t6i pham nguy hiém da dugc quy dinh tai Didu 150
(T6i mua ban ngudi) va Piéu 151 (Tdi mua ban ngudi dudi 16 tudi) BLHS nam 2015. Tuy
theo muc d§ vi pham co thé bi phat tién, phat quan ché, cAm cu tra tir 01 nam dén 05 nim,
tich thu mot ph?m hodc toan bd tai san hodc bi phat tu tir 05 nam dén 20 nam ddi véi toi mua
ban phu nit va tir 7 ndm dén 20 nim hodc ti chung than dbi voi téi mua ban nguoi dudi 16
tudi. Nhu vy, viéc Bo luat Hinh su 2015 tiép tuc hoan thién cac quy dinh vé hanh vi mua ban
nguoi da thé hién tinh than cua Nha nudc trong van dé han ché, ngan chan loai toi pham lién
quan dén lao dong cudng birc.

Theo quy dinh ctia Cong uéc 29, lao dong cudng birc hodc bat budc khong bao gom céc
cong viéc hodc dich vu budc phai lam theo céc luat vé nghia vu quan sy bat budc va trong
nhitng cong viéc co tinh chét quan sy thuan tuy; cac cong viéc hodc dich vu ma mdt nguoi
budc phai lam do mot quyét dinh cua tda an, véi diéu kién 14 cong viée hoic dich vu dé phai
tién hanh dudi sy gidm sat va kiém tra cta nhimg co quan c¢é tham quyén; cac cong viée hodc
dich vu budc phai 1am trong nhitng truong hop khan cip nhu truong hop c6 chién tranh, xay
ra tai hoa hoac c6 nguy co xay ra tai hoa nhu 1a chay, lut, déi, dong dat, dich bénh dix doi cua
nguoi va gia suc, sy xam hai cua thu vat, con trung hodc ky sinh trung. Noi chung, moi tinh
thé gay nguy hiém cho doi séng hodc cho sy binh yén ctia toan thé hoic mét phan dan cu; cac
cong viéc cua thon xa vi loi ich truc tiép cua tap thé. Trén co s& d6, mot sd cong vi¢c ma cong
dan phai thuc hién nhu 1a nghia vu khong duogc coi 1a lao dong cudng budc dugc quy dinh rai
rac trong cac Luat chuyén nganh. Tuy theo timg linh vuc cu thé, cac luat s& quy dinh nghia vu
bat budc dbi vi cong dan nhur:

Vé nhiing cong viéc lién quan dén nghia vu quéan su, phap luat quy dinh cong dan c6
bon phan lam nghia vu quén su bao g6m phuc vu tai ngli va phuc vu trong ngach du bi cua
quan d6i va tham gia xay dung quéc phong toan dan. Theo d6, cong dan nam khong phan biét
dan toc, thanh phén xa hoi, tin ngudng ton gido, trinh do van hoa, nghé nghiép, noi cu tri, cd
nghia vu phuc vu tai ngii trong Quan ddi nhan dan Viét Nam va cong dan nit c6 chuyén mon
can cho quan doi, trong thoi binh phai dang ky nghia vu quan su va dugc goi huan luyén;
trong thoi chién, cong dan nit duoc goi nhap ngii va dam nhiém cong tac thich hop. V& diém
nay, quy dinh cta phap luit Viét Nam phu hop véi quy dinh cia Cong uée 29 vé lao dong
cudng btrc.
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Vé nghia vu cong dan binh thudng, phap luat Viét Nam trude day cé quy dinh trong
Phép 1énh Nghia vu lao dong cong ich nim 1999 vé nghia vu cta ngudi dan déng gép ngay
cong dé lam nhiing viéc vi loi ich cong dong. Tuy nhién, ciing véi diéu kién kinh té - xa hoi
thay d6i, Phap 1énh nay da duoc bai bo. Hién nay, quyén ciing nhu nghia vu cia coéng dan
trong ting linh vuc duoc phap luat didu chinh trong linh vuc d6 quy dinh rd rang, cu thé. Vé
co ban, cong dan chi can dam bao nhing nghia vu binh thudng trong ché d6 xa hoi chii nghia
tu do, tu nguyén, binh dang. Quy dinh vé van dé nay phi hop véi quy dinh vé moi cong viéc
hodc dich vu thudc nhitng nghia vu cong dan binh thuong cia cong dan trong mot nudc tu
quan hoan toan khong dugc coi 1a lao dong cudng birc.

Di véi trudng hop lao dong trong cac co sé chita bénh nhu ddi véi ngudi ban dam,
nguoi nghién ma tiy dugc dua vao co so chira bénh vdi muc dich tri liéu chita bénh, hudng
nghiép day nghé dé tai hoa nhap cong ddng cho ho. Lao dong bit budc cua ho trong cac co so
chita bénh ciing khong ngoai muc dich d6. Quy dinh cta phap luat Viét Nam vé cac truong
hop dua vao co sd chita bénh c6 nhiéu diém twong dong vdi cic quy dinh cia t nhan trong
trai giam, dac biét 1a vé van dé lao dong cua nguoi ban dam va nguoi nghién ma tay trong co
sO chita bénh. Lao dong ddi véi ho 1a lao dong bat budc, 1a nghia vu. Vi vay, trén thuc té d&
phat sinh cudng birc lao dong tir cac co s& chira bénh. Tuy nhién, viéc thanh tra, giam sat doi
voi lao dong cua nguoi ban dam va nguoi nghién ma tuy trong cac co sé nay lai chua duogc
quy dinh chat chg, cu thé. bay la diém con kha bat cap va chua dam bao hoan toan phu hop
v6i quy dinh tai Cong udc s 29 vé viéc khong duogce coi 1a lao dong cudng birc dbi v6i moi
cong viéc hoac dich vu ma mét nguoi budc phai lam do mot quyét dinh cta Toa an, véi diéu
kién la cong viéc hodc dich vu d6 phai tién hanh dudi su giam sat va kiém tra cia co quan co
tham quyén, va ngudi d6 khong bi chuyén giao hodc bi dat dudi quyén st dung cua nhiing tu
nhan hodc doanh nghiép.

Dbi v6i lao dong ctia nguoi chua thanh nién trong cac truong gido dudng thi viée dua
nguoi chua thanh nién vao truong gido dudng khong phai 1a hinh phat ma la mét trong nhitng
bién phap tu phap c6 tinh gido duc, phong ngira do toa an quyét dinh. Khi xét xir, toa 4n cé
thé 4p dung bién phap dua vao truong gido dudng dbi véi nguoi chua thanh nién pham toi néu
thay khong can thiét phai 4p dung hinh phat ti hodc cic hinh phat khac d6i voi ho. Nguoi
dugc dua vao truong gido dudng phai chiu sy gidm sat, quan ly, gido duc cua nha truong va
phai hoc tap, rén luyén, lao dong, sinh hoat dudi su quan ly, huéng dan cua can bo, gido vién
truong gido dudng. Quyét dinh dua vao trudng gido dudng dd cach ly nguoi chua thanh nién
khoi méi trudng sdng cua ngudi d6, khoi gia dinh, nha trudng va dua ho vao mot moi truong
hoan toan mdi véi ky luat chit ché, nghiém khic. Nguoi chua thanh nién lai 13 nhitng ngudi
chua trudng thanh, tdm sinh ly con dang phat trién va nhan thirc chua day du. Mat khéac, phap
luat quy dinh vé lao dong cta nguoi chua thanh nién trong trudng gido dudng con chua xac
dinh rd mot s6 van dé co ban, truc tiép lién quan dén quyén va nghia vu lao dong cia cic em
nhu nghé phi hop véi nguoi chua thanh nién, giam sat lao dong ctia ngudi chua thanh nién
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cua cac co quan co thaim quyén trong linh vuc lao dong... Dac biét, vé vén dé thuc thi cac quy
dinh phép luat lién quan dén lao dong trong truong gido dudng thiéu sy quan ly, thanh tra
thuong xuyén nén da dan dén nhiéu truong hop loi dung dé cudng birc lao dong trén thuc té.

Dbi véi mot hinh thirc lao dong khéc, theo quyét dinh ciia Toa an 14 lao dong cua céc
pham nhan trong trai giam. Theo quy dinh cia phap ludt Viét Nam, cdc pham nhan trong tu
phai chap hanh nodi quy, quy ché trai giam, trong d6 phai chap hanh ché d6 lao dong bat budc
phtl hop vé6i d6 tudi, stc khoe va dap ting yéu cau quan 1y, gido duc, hoa nhap cong dong.
Quy dinh ctia phap luat Viét Nam vé co ban phu hop v6i quy dinh phép luat quc té vé viéc
lao dong theo quyét dinh cua Toa an khong duoc coi 1a lao dong cudng buc. Viéc ngudi pham
to1 khi chép hanh an phat tu hoac nguoi chua thanh nién phai thuc hién nghia vu lao dong,
hoc tap nham giao duc, cai tao ho, ngan ngtra tai pham va vi pham phap luat. Tuy nhién, ciing
gidng nhu cic quy dinh phéap luat vé lao dong cua ngudi chwa thanh nién trong trudng gido
dudng, lao dong cua nguoi ban dam, nguoi nghién ma tdy trong cac co s¢ chita bénh, quy
dinh vé lao dong ciia cdc pham nhén trong trai giam con chung chung, dic biét 1 viéc hudng
dan trién khai thi hanh va thi hanh trén thuc té con bat cap va khac xa so véi quy dinh phap
luat, tao ra nhiing ké hd dé viéc cudng buc lao dong phat sinh. Nhitng quy dinh vé lao dong
clia pham nhan trong trai giam ciing chwa quan tdm dén vai trd giam sat, kiém tra cia cic co
quan c6 tham quyén dén lao dong ciia pham nhan, ddc biét 1a tinh cong khai, minh bach trong
viéc st dung két qua lao dong ddi véi pham nhan cia céc trai giam. Pham nhan 1a nhiing
ngudi truc tiép tao ra san pham lao dong, cho nén ho cin dugc biét va tham gia vao giam sat
viéc su dung két qua lao dong cua chinh minh.

bdi véi nhitng cong viéc cua thon xa vi 1gi ich truc tiép cua tap thé va do nhitng thanh
vién cua tap thé d6 thuc hién. Pidu 46 Hién phap Viét Nam c6 quy dinh: “Céng dan ¢ nghia
vu tuan theo Hién phap va phap luat; tham gia bao v¢ an ninh quéc gia, trat tu, an toan xa hoi
va chap hanh nhimng quy tic sinh hoat céng cong”. Trén thuc té, viéc thuc hién nhitng cong
viéc cua thon xa 1a vi loi ich cua tap thé va trén tinh than tu nguyén, dan chu cua nhan dan,
khong c6 quy dinh ép budc cong dan phai tham gia lao dong cong ich cho thon xa.

3. Thuc trang cac hinh thirc lao dong cudng birc con ton tai ¢ Viét Nam hién nay

Khoéng c6 mot thong ké chinh thirc nao vé lao dong cudng birc & Viét Nam. Nhin chung,
trong hau hét cac linh vuc dé phét sinh LDCB déu khong ¢ biéu hién ciia LDCB. Tuy nhién,
hién twong LDCB van con ton tai & Viét Nam dudi cac hinh thirc khac nhau trong tuyén dung
lao dong, vAn nan budn nguoi, lao dong trong cac trung tdm cai nghién, lao dong tu nhan...

Déi véi lao dong trong cac doanh nghiép, theo quy dinh cta Tiéu chuan lao dong quéc
té co ban, viéc thu gitt gidy to tiiy than cua NLD 1a mot hanh vi vi pham nhung ¢ Viét Nam,
céc diéu tra hién nay cho thiy rang theo thi tuc trinh tur, 24.28% NLD phai ndp cic gidy to
tuy than ctua ho cho nguoi st dung lao dong dé co thé ¢6 viée lam’. Tai liéu ctia Vu Phap Ché

" Béo c4o s6 146/BC-BLDTBXH ngay 31/12/2017 ctia Bo Lao dong, Thuong binh va X hi.
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- Bo Lao dong, Thuong binh va Xa hoi chudn bi cho viéc phé chuan Cong udc 105 voi két
qua kiém tra tai cac doanh nghiép c6 vbén dau tu nudc ngoai tai Viét Nam ciing cho thay
22,72% s6 lao dong khi duoc tuyén vao doanh nghiép phai cam két lam viéc trong mot thoi
gian nhét dinh, khong dugc bo viéc gilta chung, 4,54% lao dong nlt phai cam két trong thoi
gian nhat dinh khong dugc sinh con.

Trong doanh nghiép, 1am thém gio 14 mot hién twong kha phd bién ddi véi NLD. Theo
Béo cao s6 146/BC ngay 31/12/2017 cua Bo Lao dong, Thuong binh va Xa hoi thi c6 81,81%
s6 NLD dugc hoi tra 1oi c6 1am thém giod, trong d6 90,9% lao dong dong y 1am thém gio sau
khi dugc NSDLD héi y kién. 95,54% lao dong lam thém gio tra 10 rang ho ty nguyén lam ma
khong phai do doanh nghiép ép budc, nghia 1a con ton tai 4,46% lao dong lam thém gio do
doanh nghi¢p €p budc, 27,3% lao dong phai lam thém qué 200 gid/nam, trong d6 54,54% phai
lam thém gid thuong xuyén. Dac biét, 18% v kién cho rang viéc ho phai 1am thém gid 1a do
dinh mirc lao dong qua cao, néu khong lam thém gio thi khong thé hoan thanh dinh muc duoc
giao; 15,59% lao dong di lam thém nham “giét thoi gian™; 31,81% di lam thém dé tang thu
nhap ca nhan; 6,81% di 1am thém 14 do yéu cau cong viéc. Tuy khong rd rang va sé luong
khéng nhiéu nhung c6 thé dé dang nhan thiy dau hiéu LDCB trong hién twong nay.

Mot thyuc té nita 1a thoi gian thu viéc thuc té cua NLD tai cac doanh nghiép dugc diéu
tra dai hon so vdi luat dinh va NLD chi dugc nhan muc luong thir viéc béng muc luong tdi
thiéu do Nha nudc quy dinh. Trong trudng hop nay, NSDLD di budc NLD 1am thir viéc trong
thoi gian dai voi mic luong thap va day ciling 1 biéu hién cia LDCB.

Hién tuong budn ban nguoi con ton tai kha nghiém trong. Trong ban bio cao thuong
nién vé tinh trang budén ngudi trén thé gidi 2018 dwoc B6 Ngoai giao My cong bd hdi thang
12/2018, Viét Nam bi xép vao Béc 2, tic cac qudc gia cé van dé trong dia hat budn nguoi.
Theo ban bao cdo nay, cac cong ty xuét khau lao dong Viét Nam va cic ca nhan méi gi6i lao
dong trung gian khong co gidy phép hoat dong, da bat NLD phai dong nhitng khoan phi vuot
qua mirc quy dinh ctia phap luat dé duoc di xuat khau lao dong. Két qua 1a NLD Viét Nam
phai ganh chiu nhitng khoan ng cao nhét trong s nhing lao dong ngudi chau A, va ho rat dé
roi vao hoan canh bi cudng ép lao dong, bao gdm viéc phai 1am cong trir ng. Theo Bo Ngoai
giao, B§ Cong an, B) doi Bién phong Viét Nam (thudc Bo Quéc phong) va cac co quan ngoai
giao Viét Nam & nudc ngoai thudng hop tac véi ddi tac nudc ngoai da xac dinh 350 vu budn
ngudi, bat hon 400 ddi twong bi cdo budc 1 budn ban nguodi (con sé twong tng nam 2016 1a
234 vu va 308 nguoi bi cdo budc). Vién kiém sat nhan dan cac cép bao cdo da truy td 245 bi
can vé t6i mua ban ngudi (con sd nay nam 2016 1a 295 bi can) va hé thong toa an da két an
244 bi cdo (con sd nay nam 2016 1 244 bi c4o); tuyén an tir dudi 3 nam t dén 30 nam ti.
Mot s6 nghién ciru cho thay nhiéu lao dong Viét Nam di cu di xuat khau lao dong phai ndp
muc phi tuyén dung rat cao®, khién ho roi vao tinh trang ngQ nan trong nhiéu nam; phén 16n

2 B4o céo tinh hinh buén nguoi nam 2018, Pai sit quan Hoa Ky tai Viét Nam.
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nhiing nguoi vé nude sém hon du kién, sau 1 dén 2 nam lam viéc tai nudc ngoai - déu khong
kiém du tién dé tra nhig khoan no nay. Sau khi dén nudc tiép nhan lao dong, mot s6 nguoi
m&i nhan ra rang ho bi bat budc phai lam viéc trong nhiing diéu kién dudi chuan, duoc tra
lwong rat it hodc khong dugc tra lwong, bat chap nhiing khoan ng dang d¢ nang trén vai, ciing
nhu khong duge tiép can voi kénh trg gitp phap ly dang tin cdy ndo. Mot sb cong ty tuyén
dung khéng cho ngudi lao dong xem trude hop dong cho dén tin ngay cudi ciing trudc ngiy
du dinh khoi hanh va mot s6 nguoi lao dong cho biét ho phai ky két hgp dong dugc soan thao
bang nhiing thtr tiéng ma ho khong hiéu. Pa c6 mot sd trudng hop duoc ghi nhan vé viée cac
cong ty tuyén dung khong dap tng yéu ciu tro gitp cta ngudi lao dong khi ho bi boc 16t.

Tré em Viét Nam tir cc vung nong thon dé bi boc 16t tinh duc vi muc dich thuong mai.
Tai liéu ctia B6 Lao dong, Thuong binh va X4 hoi chudn bi cho viéc phé chuan Cong uéc 105
néu rd phan 16n cac ddi twrong 14 nhitng em gai 16 tudi, hau hét co hoan canh gia dinh rat khé
khén, khong co nghé nghiép (53,3%), s6 con lai 1a 1am rudng (20%), budn ban, cong nhan...
Phén 16n ho méi chi t6t nghiép tiéu hoc, mot vai nguoi dang hoc cap II. Cha yéu tir ndng thon
ra thanh phd, tir céc tinh d6 vé cac thanh phd 16n dé hoat dong mai ddm chiém 55,6%. Cac em
cling bi bat phai di ban hang rong, an xin, hoac bi bat phai lam viéc tai cdc quan an, nha hang
0 cac thanh phé 16n tai Viét Nam, mac do mot sb nguén tin cho biét hién tuong nay khong
con nghiém trong nhu nhitng nam trudc day. Mot so tré em Viét Nam 1a nan nhan bi cudng ép
lao dong hodc phai lam cong trir ng tai cac nha xudng cua cac gia dinh ¢ do6 thi hodc tai céc
mo khai thac vang cua tu nhan ¢ ving néng thon.

Ddi véi lao dong ti nhan trong trai cai tao, thuc té trong thoi gian ¢ day, néu pham nhan
chay luoi lao dong thi co thé bi xur ly va chiu cac hinh thic ki luat nhu: canh céo; han ché sd
lan va lugng thu qua dugc nhan, s6 1an va thoi gian gap than nhan; bi tam giam tai “buéng ky
luat” dén 7 ngay va c6 thé bi gia han dén 15 ngay. Pham nhan bi giam tai “budng ki luat” phai
lao dong trong khu vuc c6 rao vay. Pay 1a biéu hién rd rét cia cudng buc lao dong.

4. Mot so kién nghi hoan thién phap luit vé lao dong cudng birc va xé6a bo lao dong
cudng birc

Ngay 05/03/2007, Viét Nam d3 tro thanh thanh vién chinh thtrc ciia Cong udc sb 29, vé
co ban cac quy dinh ctua phap luat nudc ta phu hgp vdi cac quy dinh cia Cong udc do. Tuy
nhién, d6i chiéu véi nhitng quy dinh cua Cong uéc 105 thi nude ta con nhiéu diém chwa phu
hop, do d6 can hoan thién phép luat vé LDCB va x6a bé LDCB trong céc linh vuc:

Thir nhdt, vé viéc mua ban nguoi

Hién nay, tinh trang mua ban nguoi & nudce ta, dic bi¢t ¢ cac dia phuong sat bién gidi
dién ra rat phuc tap, c¢6 xu huéng gia tang, ddi twong bi mua ban chu yéu 1 phu ni. Bo luat
Hinh su 2015 dé co nhitng diéu chinh kip thoi dé tang cuong tinh ran de phong ngira ddi voi
loai t6i pham nay. Bén canh d6, Nha nudc cin ting cuong sir dung cac bién phap khac dé
ngan chin hanh vi ndy nhu ting cuong sy quan ly cua dia phuong, gido duc tuyén truyén,
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nang cao trinh do dén tri cho ddng bao & cic vung bién giéi nham tranh bi cac ddi tuong xau
loi dung su thiéu hiéu biét dé thuc hién hanh vi mua ban nguoi.

Thit hai, vé lao dong ciia cdc pham nhdn

Theo quy dinh ciia phap luat Viét Nam hién hanh thi 60% két qua lao dong ciia pham
nhan dugc gop vao Ngan sach Nha nudc dé du tu tro lai cho trai giam, thuc chat 1a tra luong
cho pham nhan bang hinh thirc gian tiép. Nha nudc can can nhéc tinh toan ky trudc khi sira
d6i quy dinh nay cho phu hop, tao diéu kién dé gia nhap Cong udc 105 cua ILO. Toan b sb
tién thu duge tir két qua lao dong ctia pham nhén trong trai giam nén dé trai giam truc tiép su
dung, khong nén thong qua mot budc trung gian nita 1a ndp vao Ngan sach Nha nudc nhim
tao diéu kién chu dong trong viéc t6 chirc, quan 1y trai giam.

Thit ba, vé lao dong doi voi nguoi nghién ma iy, nguwoi mai dam, nguwoi chwa thanh
nién vi pham phdp ludt

Bién phép dwra vao co so chita bénh ddi v6i ngudi nghién ma tay, nguoi ban dam; dua vao
truong gido dudng d6i v6i ngudi chua thanh nién c¢6 hanh vi vi pham phép ludt theo quy dinh
cua phap luat nude ta da dam bao mdt trinh tu thu tuc t6 tung ludt dinh, song lai dugc thuc hién
boi mot co quan hanh chinh - Chu tich UBND cap huyén. S¢ di nhur vay 1a do nudc ta quan niém
hanh vi ban dam, hanh vi st dung trai phép chit ma tay, hanh vi trdm cép vat, ltra dao nho... la
hanh vi vi pham hanh chinh ma khéng phai 1a t6i pham. Déi chiéu véi quy dinh cua Cong udce
105 caa ILO, viéc 4p dung céc bién phap cudng ché mang tinh quyén lyc nha nudc phai do Toa
an thyc hién thi quy dinh cta phap luat nudc ta 1a chwa phu hop. Trong thoi gian toi muén gia
nhap Cong udc nay thi nude ta phai quy dinh lai tham quyén ap dung cac bién phap dua vao co
s& chira bénh, truong gido dudng thude vé Toa an cho twong thich véi cam két quéc té.

Thit tu, chudn bi di ngit lam cong tdc phong chong LDCB

Cong doan, Hoi Phu nit, Poan Thanh nién, Hoi Nong dan cung d6i ngii cong tac vién
chinh 13 nhiing t6 chirc gan giii véi NLD nhét va day sé 1a nhiing co so dau tién cung cap nhiing
kién thtrc co ban cho NLD vé LDCB dé ho tu bao vé minh va cling la noi sinh hoat ctia nhitng
nan nhan LDCB sau khi trd vé. Bén canh d6, cac to chic khac nhu thanh tra lao dong; Cuc
Quan 1y lao dong ngoai nudc; cac to chire cia NLD; cong an sé 13 nhiing co quan c6 vai trd quan
trong trong viéc phat hién, ngan chin va xir Iy nhitng biéu hién cua su cudng birc lao dong.

Doi ngil 1am cong tic phong chdng LDCB can ¢6 pham chét dao dirc tdt, c¢6 tinh than
phuc vu tan tuy. Nha nudc cling can c¢6 céac bién phap rang budc vé ché d6 trach nhiém, quyén
lgi cua doi ngli nay dé dam bao vira thuc hién nhiém vu do Nha nuéc giao pho, vura kich thich
tinh than phuc vu vi loi ich nhan dan nhu: khen thudng khi ¢é thanh tich tét, xir 1y ca nhan khi
¢6 hanh vi vi pham, thuc hién chinh sach vu dai vé luong...

Thik ndm, thue hién tot cong tac tuyén truyén vé phong chong lao dong cwdng birc

Can tién hanh tuyén truyén rong rdi vé cac biéu hién cia LDCB trong quan hé lao dong;
céc biéu hién, tha doan cua toi pham buoén ban nguoi; cac hau qua cua viéc nghién ma tuy...
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cling nhu tuyén truyén céc chinh sach phap luat vé cac van dé lién quan cho tat ca céc tang
16p nhan dan, trong d6 dic biét chu y dén nhitng ngudi ving siu, ving xa, hoan canh khé
khan... boi ddy 13 nhiing d6i teong dé bi du dd thanh nan nhan cua nan budn ban ngudi, ma
tdy, mai dam. Can dua thém ndi dung LDCB vao chuong trinh pho cdp phap luat tai cac
truong trung cap chuyén nghiép, cao dang, dai hoc, cic co sé day nghé.

Lao dong di tra ciing la doi twong dé bi lgi dung cudng birc lao dong, do vay cac doanh
nghiép dich vu xuét khau lao dong can ¢6 cac chinh sach, bién phéap bao vé NLD cua minh; td
chue cac 16p truyén dat kinh nghiém, céc kién thirc co ban vé van hoa, hiéu biét phap luat,
quan hé lao dong cua nude ma NLP sip sang lam viéc.

Ngoai ra, nha nudc nén trién khai thyc hién c6 hiéu qua cic chuong trinh qudc gia giai
quyét viéc 1am cho NLD, ngudi sau cai nghién, nguoi sau khi tir trai gido dudng, trung tam, ...
vé hoa nhép tai cong déng. Trién khai cac m6 hinh kinh té nhé tao viéc lam tai chd cho cac
ddi tuong d6. Mo rong hon nira nhiéu loai hinh dich vu méi, da dang hoda cac loai hinh san
xuét kinh doanh, dich vu dé thu hut lao dong, giai quyét viéc lam, tao thu nhap. Bén canh do,
Nha nudc ciing phai cé cac bién phap quéan ly tdt luc luong lao dong chua c6 viée lam bang
cach giao cho cac dia phuong theo ddi, kiém tra, dwa ra cac giai phap vé viéc ding ky, tim
viéc cho ho.

Céc B0, nganh, dia phuong phai quan ly chat ch& ngudn kinh phi ciia Trung wong cép,
cling nhu ngudn tai trg cla céc t6 chirc qubc té cho cong tic phong chong té nan ma tiy, mai
dam nham tranh tinh trang thét thoat, lang phi, dam bao hiéu qua cua cong tac nay.

5. Két ludn

Cong udc 29 vé lao ddng cudng birc hodc bit budc nam 1930 d3 duoc nodi ludt hda trong
phap luat Viét Nam tao nén tang viing chic dé dam bao nhiing gia tri co ban nhét ctua quyén
con ngudi tai noi 1am viéc. Nhitng ndi dung co ban ctia Cong udc di duge chuyén tai va phan
anh tuong dbi rd nét trong phap luat Viét Nam. Van con nhirg khoang tréng va han ché vé
x0a bo lao dong cudng birc can phai duoc tiép tuc xem xét hoan thién cho phu hop véi yéu
cau trong Cong ude. Dé cic quy pham diéu chinh vé van dé nay dat hiéu qua cao, trong thoi
gian t&i Nha nude can tiép tuc hoan thién phap luat nhim phu hop véi phap ludt quic té trong
giai doan hoi nhap.
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