TRUONG PAI HQC LUAT, PAI HQC HUE

AP DUNG QUY PINH VE HOAN CANH THAY POI CO BAN
TRONG HQP PONG MUA BAN HANG HOA QUOC TE

Hop ddng mua ban hang héa quéc té 1a
d6i tuong chiu sy tic dong cua nhiéu thay d6i
vé kinh té, chinh tri, phap luat va thién nhién
ma c6 thé dan dén viéc thuc hién hop dong,
du c6 thé, tré thanh ganh nang qua muc. Bo
luat Dan sy 2015 da ghi nhan nhiing hoan
canh nhu vdy 13 cin ct dé thay ddi hoic
chdm dit hop dong tai Pidu 420. Cong udc
Vién vé hop ddng mua ban hang héa quic té
nam 1980, c¢6 hiéu luc vdi Viét Nam tir nam
2017, ciing c¢6 quy dinh tuong tu tai Didu 79.
Lién quan dén hoan canh thay d6i, Bo quy tic
hop dong thuong mai qudc té cia UNIDROIT
nam 2016 c6 quy dinh cu thé va rd rang. Muc
dich cta bai viét nay la nghién ctu cic quy
dinh trén tir goc do so sanh dé dua ra goi ¥y cho
cdc bén khi soan thao diéu khoan hoan canh
thay ddi trong hop dong ctia ho.
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Abstract:

International sales contracts are subject
to a number of changes in economy, politics,
law and nature that make the performance of
a contract, although possible, become
generously burdensome. The Civil Code 2015
acknowledges such situation in Article 420 as
a ground for adaptation or termination of a
contract. The United Nations Convention on
Contracts for International Sale of Goods
(CISG), which was effective to Vietnam since
2017, have a similar provision in Article 79.
Regarding changed circumstances,
UNIDROIT  Principles of

Commercial Contracts 2016 provides very

International

clear and precise provisions. The aim of this
Article is to analyze the mentioned provisions
in a comparative perspective in order to make
recommendations for parties to cross-border
sales of good transactions to include a changed
circumstances clause in their contract.
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Hop dong thuong mai qudc té 13 loai hop dong ¢ tinh bién dong 16m vi chiu sy tac dong
cua nhiéu yéu t6 kinh té, chinh tri, lut phap khong chi mt ma nhiéu quéc gia, khu vuc. Mot
trong nhitng rui ro chinh ma céc bén trong hop dong nay thuong gip phai 1a sy thay doi hoan
canh khéng luong trude duge' dan dén viée thuc hién hop ddng du c6 thé nhung tré nén qua
kho khan, bat loi cho bén ¢ nghia vu (con duge goi 1a hardship hodc changed circumstances).
Do d06, viéc xay dung cac diéu khoan du liéu vé cach xu ly hop déng trong truong hop hoan
canh ky két hop dong c6 bién dong 1a rat quan trong. O Viét Nam, diéu khoan hoan canh thay
ddi co ban lan dau tién duge ghi nhan tai Diéu 420 B6 luat Dan sy nam 2015. Trong nén kinh
té hoi nhap, cac thuong nhan Viét Nam dang va s& tham gia ngay cang nhiéu vao cic cic hop
ddng thuong mai qudc té. Viét Nam da gia nhap Cong udc vé hop dong mua ban hang héa
qudc té (CISG) vao ngay 18/12/2015 va c6 hiéu luc vao ngay 01/01/2017. Theo d6, ngoai cac
van ban phép ludt ndi dia, khi tham gia vao hop déng quéc té, thuong nhan Viét sé chiu su
diéu chinh ctia CISG. Tuy nhién, hién nay van con tranh cii liéu CISG c6 diéu chinh van dé
hoan canh thay doi co ban hay khéng. Trong khi d6, bo quy tic vé hop dong thwong mai quic
té nam 2016 (goi tit 1a Bo quy tic UNIDROIT)- mac du khong cé gia tri rang budc nhung
duoc chép nhén rong rai trong thuc tién thuong mai quéc té - quy dinh kha chi tiét vé van dé
nay tai Diéu 6.2.2 va 6.2.3. Bai viét trudc hét phan tich mdi lién hé giita cic quy dinh lién
quan dén van dé hoan canh thay doi co ban tai hai van ban qudc té néi trén dé 1am rd van dé
hoan canh thay d6i co ban c¢6 thudc pham vi diéu chinh ctia CISG hay khong.

1. Véan dé hoan canh thay déi co' ban trong CISG va UNIDROIT

Quy dinh tai CISG

Du khong ¢é quy dinh riéng vé van dé thuc hién hop dong khi hoan canh thay doi co
ban nhung CISG Ilai c6 diéu luat c6 hiéu luc tuong tu (Diéu 79).2 Diéu luat nay quy dinh bén
co6 nghia vu dugc mién trtr thue hién nghia vu hop déng khi théa man cac diéu kién sau:

(a) Viéc khong thiee hién diing hop dong la do tré ngai (impediment) ngoai su kiém sodt
cua duwong su.

(b) Tré ngai dé khong thé lwong trude dwge vao thoi diém ky két hop dong va

(¢) Tré ngai @6 khong thé vuot qua dwoc’.

Diéu kién (a) dé cap dén yéu t6 khach quan cua hoan canh khé khan d6 1a sy kién xay ra
phai vuot khoi tim kiém soat cua bén lién quan ma khong dé cap dén van dé 16i*. Diéu kién

' Rimke Joern, “Force Majeure and Hardship: Application in International Trade Practice with Specific Regard
to the CISG and the UNIDROIT Principles of International Commercial Contracts”, 1999, 197,
https://www.cisg.law.pace.edu/cisg/biblio/rimke.html; Ingeborg Schwenzer, “Force Majeure and Hardship in
International Sales Contracts”, Victoria University of Wellington Law Review 39 (2009), 709.

? Schwenzer, “Force Majeure and Hardship in International Sales Contracts”, 709.

> Article 79 CISG.

* “Denis Tallon - Article 797, 579, accessed August 22, 2018, https://www.cisg.law.pace.edu/cisg/biblio/tallon-
bb79.html.
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(b) yéu ciu hoan canh xay ra phai khong ludong trude dugc vi néu sy kién xay ra 1a ludong
trudc dugc thi bén khong thuc hién hop déng duoc coi la da du liéu trudce rui ro 1a su kién do
c6 thé xay ra khi ky hop dong.” Khi ky két hop dong, dac biét 1a hop dong véi thoi han dai va
lién quan dén cac chu thé & cac quéc gia, khu vuc khéac nhau, cac bén can can nhic va du liéu
vao hop déng mot cach ki ludng cac hoan canh khé khin c6 thé xay dén. Chi khi nao céc su
kién xay ra 1a khong thé luong trude duge vao thoi diém ky hop dong thi méi co thé duoc
xem xét mién trir nghia vu. biéu kién (c) doi hoéi bén bi anh hudng boi hoan canh khé khan
phai d6i pho lai vdi tré ngai v6i hai khia canh sau: thir nhat, thuc hién cac bién phap c6 thé dé
ngan can tré ngai xay ra khi nhin thdy nguy co; thir hai, néu tré ngai da xay ra roi thi phai tim
cach vuot qua giam thiéu hau qua nhanh nhat ¢ thé. Khi xay ra hoan canh khé khan nhu trén,
bén c6 nghia vu néu khong thuc hién dugc hop ddng thi phai thong béo cho bén kia biét vé
hoan canh khé khan va anh hudng cua hoan canh d6 dén kha nang thuc hién hop dong. Néu
khong guri thong béo trong thoi han hop 1y ké tir khi biét hodc phai biét vé hoan canh khé
khan thi bén c6 nghia vu phai chiu trach nhi¢m ddi véi nhiing thiét hai phat sinh tir viéc thong
bédo mudn do°.

Nhu vdy, ¢ thé thay Diéu 79 khong dé cap mot cach 16 rang dén thuat ngit hoan canh
thay d6i co ban va diéu nay dan dén tranh cii liéu CISG c6 diéu chinh van dé hoan canh thay
d6i hay khong vé mit 1y luan ciing nhu thuc tién ap dung. Quan diém thtr nhét cho rang CISG
khong dé cap dén hoan canh thay ddi co ban. Mot vai nam sau khi CISG ¢6 hiéu luc, mot s6
hoc gia cho rang khong c6 chd cho hardship trong CISG’. Trong qua trinh soan thao Diéu 79
dd c6 mot sé dé xudt vé viéc mién trir thuc hién hop dong khi hoan canh thay doi 16n dén mirc
viéc bat budc bén ¢ nghia vu tiép tuc thuc hién 1a khong hop 1y, tuy nhién dé xuét nay da bi
bac bo®. Lich sir hinh thanh cua diéu khoan nay chimg to rang, CISG khong c6 ¥ dinh diéu
chinh hardship’. Hon nita, ché tai d6i véi hardship 1a d&m phan lai va sira ddi hop ddng, trong
khi d6 viéc sira d6i hop ddng bai tham phan khong dugc cho phép rd rang & CISG do d6 ¢
thé coi 1a khong thé c6 hardship trong cong udc nay'’.

Khac v6i quan diém trén, nhidu quyét dinh cia toa an va trong tai'' cling nhu bai viét
ctia cac hoc gia cho rang Diéu 79 CISG ham chita hardship. Trong vu Steel ropes case' vavu

> Joern, “Force Majeure and Hardship: Application in International Trade Practice with Specific Regard to the
CISG and the UNIDROIT Principles of International Commercial Contracts”, 215.

% Paragraph 4 Article 79 CISG.

7 Peter Schlechtriem and Ingeborg Schwenzer, eds., Commentary on the UN Convention on the International
Sale of Goods, 2 edition (Oxford ; New York: Oxford University Press, 2005), para. 39.

¥ Schwenzer, “Force Majeure and Hardship in International Sales Contracts”, 712.

? Joern, “Force Majeure and Hardship: Application in International Trade Practice with Specific Regard to the
CISG and the UNIDROIT Principles of International Commercial Contracts”, 219.

1% “Denis Tallon - Article 797, 592.

t Bulgaria 12 February 1998 Arbitration Case 11/1996 (Steel ropes case) [translation available], accessed
August 30, 2018.

12 Bulgaria 12 February 1998 Arbitration Case 11/1996 (Steel ropes case) [translation available].
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Société Romay AG v. SARL Behr France", ca hoi dong trong tai va tda an déu xac dinh ring,
Diéu 79 CISG diéu chinh hardship va cho phép thay d6i hop dong khi hoan canh thay ddi co ban.

Viéc x4c dinh CISG c6 diéu chinh hoan canh thay d6i co ban hay khong cé y nghia
quan trong trong viéc chon luat ap dung d6i v&i hop ddng mua ban hang héa qudc té vi theo
Diéu 7(2) cua CISG thi khi van dé nao d6 khong dugc giai quyét boi CISG, phéap luat qudc
gia s& duoc ap dung'®. Diéu nay co nghia 13 khi cic bén ky két hop ddng 1a dbi tuwong diéu
chinh ciia CISG, néu cho rang CISG diéu chinh van dé hoan canh thay d6i co ban nhung chua
rd rang thi co thé tiép tuc vién dan quy dinh tai Diéu 420 Bo luat Dan su dé ap dung nhu mat
cach lap khoang tréng cua CISG'. Tuy nhién, néu tiép can theo huéng CISG khong diéu
chinh van dé hoan canh thay d6i co ban thi khong thé vién dan luat qubc gia dé 1y giai cho
truong hop hoan canh thay ddi co ban, vi Piéu 7(2) CISG quy dinh chi khi c6 khoang trong
trong CISG thi méi duoc vién dan luat noi dia dé ap dung'®.

Quy dinh tai by quy tic UNIDROIT néim 2016

Bo quy tic UNIDROIT nam 2016 1a tap hop nhiing quy dinh chung ap dung d6i véi hop
ddng thuong mai qudc té. Khac véi CISG, Bo quy tic nay ghi nhan rd rang diéu khoan hoan
canh thay ddi co ban tai cac Diéu tir 6.2.2 dén 6.2.3. Theo d6, hoan canh thay ddi co ban duoc
goi la hardship (tam dich 1a tréd ngai). Hardship dugc dinh nghia 1a khi co6 sy kién xay ra lam
thay d6i can ban tinh can bang ctia hop dong bat ké boi sy gia tang chi phi thuc hién hop dong
hay boi su giam xudng cua gia tri ma bén kia nhan dugc. Su kién xay ra phai thoa man bon
yéu cau sau:

(a) Su kién xay ra hodc dwoc bén bi thiét hai biét dén sau khi giao két hop déng,‘

(b) Bén bi thiét hai khong thé can nhdic dén sw kién dé mét cach hop 1y khi ky két hop dong;

(c) Su kién xay ra ngoai sy kiém sodt cuia bén bi thiét hai; va

(d) Bén bi thiét hai da khong thé dy liéu dwoc nguy co xay ra sy kién do.

Khi hoan canh thay dbi co ban, bd quy tic quy dinh bén bi thiét hai c6 quyén yéu cau
dam phan lai hop dong va néu cac bén khong dam phan lai thanh cong thi mot trong hai bén
c6 thé yéu cau toa an giai quyét. Toa an s& giai quyét theo huéng diéu chinh hop dong dé 1ap

" France 12 June 2001 Appellate Court Colmar (Société Romay AG v. SARL Behr France) [translation
available], No. 1 A 199800359 (CA Colmar [CA = Cour d’appel = Appellate Court] June 12, 2001).

' Joern, “Force Majeure and Hardship: Application in International Trade Practice with Specific Regard to the
CISG and the UNIDROIT Principles of International Commercial Contracts”, 218; Xem Diéu 7(2) CISG:
“Questions concerning matters governed by this Convention which are not expressly settled in it are to be settled
in conformity with the general principles on which it is based or, in the absence of such principles, in conformity
with the law applicable by virtue of the rules of private international law”. “UNITED NATIONS
CONVENTION ON CONTRACTS FOR THE INTERNATIONAL SALE OF GOODS [CISG]” (1980),
https://www.cisg.law.pace.edu/cisg/text/treaty.html

' Schwenzer, “Force Majeure and Hardship in International Sales Contracts”, 713.

' Joern, “Force Majeure and Hardship: Application in International Trade Practice with Specific Regard to the
CISG and the UNIDROIT Principles of International Commercial Contracts”, 219.
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lai thé can bang clia n6 hodc chim dit hop dong véao thoi diém va theo diéu khoan do toa 4n
x4c dinh'’.

Bo quy tic cua UNIDROIT du khéng cé hiéu lyc bit budc nhung dugc cho 1a chi tiét,
day du va phu hop véi thuc tién thuong mai quéc t€'®. Bo quy tic nay c6 thé 4p dung dé bd
trg (substitute) cho luat qudc gia khi phap luat diéu chinh hop ddéng khong diéu chinh van dé
nay, ké ca khi hop ddng khong dé cap dén bo quy tic'.

Nhu vy, bd quy tic mic di quy dinh chi tiét vé hardship nhung lai khong c6 tinh chat
rang budc. Tir géc d6 cac bén trong quan hé hop ddng mua ban hang hoa quic té, bo quy tic
nay c6 thé duoc tham khao hodc coi nhu diéu khoan mau khi xay dung diéu khoan hardship
trong hop dong.

Méi quan hé giva CISG va UNIDROIT

Trong mdi quan hé véi CISG, c6 thé ap dung bd quy tic nhu 1a cong cu giai thich va bd
trg cho CISG. Co quan diém cho rang bd quy tic cé thé dugc ap dung nhu 14 cong cu dé giai
thich cho CISG vi Piéu 7 (2) ciia CISG néi rang néu ¢ van dé thudc pham vi diéu chinh cua
CISG ma CISG chua quy dinh 13 thi ap dung nguyén tic chung dé giai thich. Néu tiép can
theo quan diém Diéu 79 CISG c¢6 ham y diéu chinh hoan canh thay dbi co ban nhung chua
quy dinh 13 thi ¢6 thé coi cac quy dinh vé hoan canh thay ddi co ban tai Pidu 6.2.2 ciia bo quy
tdc nhu nguyén tic chung dé giai thich cho Diéu 79 CISG.* Nguoc lai, néu theo quan diém
CISG khong diéu chinh hoan canh thay ddi co ban thi thim phéan va trong tai khong thé vién
dan diéu khoan hardship trong bd quy tic dé bo trg cho Diéu 79 CISG.”

2. Diéu 420 B) luit Dan sy nam 2015

B6 luat Dan sy nam 2015 1an dau tién ghi nhan mdt cach minh thi diéu khoan hoan canh
thay d6i co ban (twong ty nhu thuét ngit hardship hodc changes of circumstance). Theo khoan
1 Diéu 420 Bo luat Dan su 2015, su thay doi hoan canh phai 1a thay d6i co ban phai dong thoi
dap tmg 5 diéu kién sau:

a) Sw thay doi hoan canh do nguyén nhén khdch quan xdy ra sau khi giao két hop dong;

7 Article 6.2.3 “UNIDROIT Principles on International Commercial Contracts” (2016),
https://www.unidroit.org/instruments/commercial-contracts/unidroit-principles-2016; Pam Thi Diém Hanh and
Lé Thi Kim Oanh, “Mo6t s6 binh luan vé Diéu 420 B luat Dan sy nam 2015: Thyc hién hop dong khi hoan canh
thay ddi co ban”, Tap Chi Nha nuée va Phdp ludt (Thang 7/2018): 19-23.

'8 «“Maskow, Dietrich, Hardship and Force Majeure, 40 Am.J.Comp.L. 1992, at 657 et Seq. | Trans-Lex.Org”,
659, accessed August 27, 2018, https://www.trans-lex.org/126400/ /maskow-dietrich-hardship-and-force-
majeure-40-amjcompl-1992-at-657-et-seq/.

' Joern, “Force Majeure and Hardship: Application in International Trade Practice with Specific Regard to the
CISG and the UNIDROIT Principles of International Commercial Contracts”, 236.

2% Alejandro M. Garro, “Gap-Filling Role of the Unidroit Principles in International Sales Law: Some Comments
on the Interplay Between the Principles and the CISG”, Tulane Law Review 69 (1995 1994): 1155-56.

*! Joern, “Force Majeure and Hardship: Application in International Trade Practice with Specific Regard to the
CISG and the UNIDROIT Principles of International Commercial Contracts”, 239.
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b) Tai thoi diém giao két hop dong, cdc bén khong thé luong trude dwoc vé sie thay doi
hoan canh;

¢) Hoan canh thay déi 1om dén mirc néu nhw cdc bén biét trude thi hop dong da khong
dwoc giao két hodc dwoc giao két nhwng véi ngi dung hoan toan khdc;

d) Viéc tiép tuc thwc hién hop dong ma khong c6 sw thay doi néi dung hop dong sé gdy
thiét hai nghiém trong cho mot bén;

d) Bén ¢4 loi ich bi anh hwong da dp dung moi bién phdp can thiét trong kha nang cho
phép, phit hop véi tinh chat cia hop dong ma khong thé ngan chan, giam thiéu mike d¢ anh
hudng dén loi ich.

Tuong tu nhu Bo quy tdc UNIDROIT, khoan 2, khoan 3 B6 luat Dan su 2015 cling quy
dinh bén c6 loi ich bi anh hudng c¢6 quyén yéu cau dam phan lai hop dong va néu cic bén
khong thé thoa thuan duogc vé viée stra d6i hop dong trong mot thdi han hop ly thi thi mot
trong hai bén c6 thé yéu cau toa an giai quyét. Toa 4n s& giai quyét theo hudng chdm dut hop
ddng vao thoi diém xac dinh va sira d6i hop dong dé can bang quyén va loi ich hop phép cua
cac bén.

Vi nhitng quy dinh nhu trén, cac bén trong hop dong c6 thé du kién cac su kién hoan
canh thay ddi co ban phi hop véi dic diém hop dong cua minh va hé qua khi ap dung phap
luat vé hoan canh thay ddi co ban can ctr theo Pidu 420 B luat Dan sy ndm 2015.

Khi xay dung hop déng, cac bén nén liét ké mot sb cac sy kién co thé xay ra (nhung
khong phai 14 tit ca) nhu 1a diéu kién ctia hoan canh thay d6i co ban va hé qua ctia né nhu thé
nao, cu thé 1a trach nhiém cuia cac bén ra sao néu hoan canh thay doi xay ra. Piéu khoan hoan
canh thay ddi co ban luon bao gdom hai phan chinh, phan thir nhat dua ra gia thuyét khi nao thi
dugc coi 1 hoan canh thay ddi co ban va phan tht hai 1a hé qua cua gia thuyét d6**. O phan
gia thuyét cac bén nén xac dinh diéu kién ton tai ctia hoan canh thay d6i co ban bang cach mo
ta cac diéu kién voi viée liét ké mot sb truong hop cu thé dé tham chiéu. Pay ciing 13 cach ma
Phong Thuong mai qudc té (ICC) khuyén céo cac bén sir dung khi xay dung diéu khoan vé
hoan canh thay ddi co ban trong hop dong”. Trong khi viéc mé ta gitp cic bén nhan dién
dugc hoan canh thay d6i co ban trong khi hoan canh nay xay ra trong tuong lai, viéc liét ké
mot s6 dan ching gitp cac bén hop dong dé hinh dung hon khi 4p dung. Dudi dy 1a mot sd
su kién ma ICC liét ké trong diéu khoan mau vé hoan canh thay ddi co ban:

(a) Chién tranh (bat ké dwoc tuyén bo hay khong), xung dot quan sw hodc sw de doa xay
ra twong tw (bao gom nhung khéng gidi han tan céng chong doi, bao vay, cam vin qudn su),

chién su, xam luoc, hanh dong thu dich, tong dong vién quan su;

22
Joern, 227.

» “ICC Force Majeure Clause 2003/ICC Hardship Clause 2003”, ICC - International Chamber of Commerce

(blog), accessed August 29, 2018, https://iccwbo.org/publication/icc-force-majeure-clause-2003icc-hardship-

clause-2003/.
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(b) Chién tranh dan su, néi loan, sitc manh quan su hodc chiém doat, cuéc néi loan,
hén loan hodc réi loan dén su, bao luc, hanh dong bat tuén dan su;

(c) Hanh déng khiing bo, pha hoai hodc cudp gidt;

(d) Hanh déng ciia co quan cé tham quyén bat ké hop phdp hay khéng, ludt hay ménh
lénh, quy tic, quy dinh, chi dao Chinh phi, 1énh gidi nghiém, sung cong, trung thu, trung
dung, quoc hitu héa;

(e)Hanh dong cua Chua, bénh dich, thién tai nhu bdo, l6c xoay, bdo, léc xoay, bdo
tuyét, dong dcft, hoat dong nui lua, lo dcft, song thuy triéu, song thdn, [71 Lut, thiét hai hodc pha
huy boi sét, han han;

(f) No, chay, sw phd hity cia mdy méc, thiét bi, nha mdy hodc bat ky loai hé thong lip
ddt nao, sy kéo dai thoi gian van chuyén, vién thong hodc dong dién,

(2) Roi loan lao déng néi chung nhw tdy chay, dinh céng, dong cira xi nghiép, ldn cong,
chiém déng nha mdy va co sé*.

Nhirng su kién liét ké trén ddy khong chi 1a nhitng bién dong vé mat kinh té ma con bao
gdm cac yéu to lién quan dén chinh tri, phap luat... Khi soan thao diéu khoan hardship, céc
bén can can ctr d6i tuong ctia hop dong dé xac dinh cac yéu té cu thé ma néu xay ra sé dan
dén kho khan cho viéc thuc hién nghia vu.

3. X4y dung diéu khoan hoan canh thay d6i co ban trong hop ddng mua ban hang héa
quéc té

Co thé thay, van d& hoan canh thay doi co ban trong hop dong mua ban hang héa qudc
té ma mot bén Viét Nam s& chiu su diéu chinh ctia CISG va Bo luat Dan sy nam 2015 néu
luat Viét Nam dugc chon 1a luat 4p dung. Tuy nhién, khi soan thdo hop déng mua ban hang
hoa quéc té thudc doi tuong diéu chinh cua CISG thi cic bén hoan toan c6 thé van dung bd
quy tic dé b sung cho Piéu 79 ciia CISG™.

Cho dén nay chua cé cach hiéu théng nhét vé Piéu 79 CISG nén dé dam bao hiéu luc
ctia diéu khoan hoan canh thay ddi co ban, cic bén ciia hop dong thuong mai qudc té c6 thé
van dung cac quy dinh cua Piéu 420 Bo luat Dan sy nim 2015, CISG va B quy tac
UNIDROIT dé x4y dung diéu khoan cu thé trong hop dong. Cung véi truong hop bat kha
khang, diéu khoan hoan canh thay d6i co ban 1a mot trong nhimng diéu khoan thuong dugc du
liéu trong hop déng mua ban hang héa quéc té. Piéu khoan nay thuong dugc ap dung nhu
mot can cir dé stra ddi hop ddng khi hoan canh thay ddi dan dén viéc thuc hién tré nén kho
khdn mic du cdc bén van mudn tiép tuc mbi quan h¢ hop d@)ng, dac biét trong mot sb truong
hop nhu nghia vu hop dong 1a viéc xay dung nha méy hoic cung cap dau mo, khi d6t%.

# «ICC Force Majeure Clause 2003/ICC Hardship Clause 2003”.
% Joern, 239.
* Joern, 227.
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Dé dam bao tinh thuc thi cia diéu khoan hardship, cac bén hop dong can thoa thuan rd
hé qua cua hoan canh thay ddi d6i véi viée thuc hién cac nghia vu tiép theo. Piéu khoan
hardship dugc coi la cong cu dé cac bén rang budc nghia vu dam phan 1ai,”” do d6, cic bén
can 1am rd van dé nay trong phan hé qua. Cu thé 1a khi hoan canh thay doi xay ra, cac bén co
nghia vu tham gia vao dam phan lai, cdch thirc dam phan lai, hé qua cua viéc khong chép

nhan tham gia dam phan lai*®.
4. Két luan

Chinh vi quy dinh ctia CISG khéng 13 rang vé diéu khoan hoan canh thay ddi co ban, do
d6 khi tham gia vao quan hé hop dong mua ban hang héa qudc té, cic bén nén thoa thuan diéu
khoan hardship. Miac du b quy tic UNIDROIT khong dwong nhién dugc ap dung nhu Ia
cong cu giai thich thém cho CISG, cic bén hop ddng hoan toan cé thé vién dan quy dinh tai
bd quy tic nhu mot diéu khoan mau hodc dya vao cach quy dinh cua bd quy tic dé xdy dung
riéng phi hop nhét véi hop dong cta minh.
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