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TRACH NHIEM HINH SU POI VOI TQI PHAM TRONG
LINH VUC CHUNG KHOAN O VIET NAM NHIN TU YEU CAU
PHAT TRIEN BEN VUNG THI TRUONG CHUNG KHOAN

Thi trudng ching khodn 1a noi dién ra
hoat dong mua ban ching khoén gitra cac nha
dau tu v6i nhau nhim tim kiém loi nhuan.
Déi tuwong cua cac giao dich chimg khoan -
bang chimg xac nhan quyén va loi ich hop
phap cia nguoi s¢ hitu d6i voi tai san hodc
phan von cua to chirc phat hanh, gan lién voi
cac quyén veé tai san (quyén hudng co tirc va
cic quyén khac gin véi quyén s hiru chimg
khodan ciia t6 chirc phat hanh) va quyén nhan
than, trong dé quan trong nhét 1a quyén quyét
dinh cac van dé quan trong cia cong ty.
Trong t6 chtrc va hoat dong cua thi truong
chtng khoan, yéu cau cong khai, minh bach
vé thong tin ¢d ¥ nghia quan trong cho viéc ra
cac quyét dinh dau tu. Hanh vi truc loi tir viéc
khong chap hanh, tuan thu nghia vu cong bd
thong tin, loi dung viéc biét thong tin ndi bo
dé mua hoic ban chimg khodn nhim muc
dich truc loi hodc khong trung thuc trong hd
so chao ban, niém yét chimg khoan,... da lam
anh huong nghiém trong dén niém tin cia
nha dau tu vao thi trudng. Tir nguyén tic mot
ngudi (bao gdm ca nhan va phap nhan) pham
mot t01 da duoc BO luat Hinh sy quy dinh
mai phai chiu trach nhiém hinh sy, nén du
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Abstract:

The stock market is the place where
investors buy and sell securities to seek for
profit. Subjects of securities transactions -
evidence confirming the legal rights and
interests of owners for assets or capital of the
issuing organization, associated with property
rights (rights to receive dividends and other
rights associated with the issuing organization's
securities ownership) and moral rights, the
most important of which is the right to decide
important issues of the company. In the
organization and operation of the stock
market, the need for publicity and transparency
in information is important for making
investment decisions. Profiteering from not
complying with the obligation to disclose
information, taking advantage of the internal
information to buy or sell securities for self-
seeking or dishonest purposes in the sale and
listing dossiers securities,... have seriously
affected investors' confidence in the market.
From the principle that a person (including
individuals and legal entities) commits a
crime which has been newly regulated by the
Penal Code, is criminally responsible, even
though the Law on Securities 2006 and
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Luat Ching khoan 2006, stra d6i 2010 quy
dinh c¢6 nhiéu hanh vi vi pham phap luat
trong hoat dong ching khoan co thé bi truy
cuau trdch nhiém hinh sy thi viéc truy ctru
trach nhiém hinh su ddi v6i hanh vi pham toi
trong linh vuc ching khoan va thi truong
chtng khoan chi dugc ap dung ddi véi cac toi
pham do B4 luat Hinh sy quy dinh.

Tu khda:

Chtng khodn, thi truong chimg khoan,
toi pham, trach nhiém hinh su, phat trién bén
virng thi truong chung khoan.

Amendment Law in 2010 stipulates that
many acts are committed violation of laws in
securities activities may be prosecuted for
criminal liability, the criminal prosecution of
criminal offenses in the field of securities and
securities market shall only be applied to
criminals regulated by the Penal Code.

Keywords:

Stock, stock market, crime, criminal
responsibility, sustainable development of the
stock market.

1. Truy ctru trach nhiém hinh sy d6i véi tdi pham chirng khosn

Truy ctru trach nhi€ém hinh sy ddi voi cac hanh vi pham tdi trong linh vuc chirng khoan
(sau ddy goi chung 13 t6i pham chtng khoan) 14 budc cudi cung trong viéc hoan thién phap
luat vé xtr Iy cac hanh vi vi pham phap luét trong linh vuc ching khoan. Viéc quy dinh céc toi
pham trong linh vuc chimg khoan thé hién su quyét tim cia Nha nudc trong viéc phat hién,
xtr 1y triét dé cac hanh vi pham t6i trong linh vuc ching khoan, 1a sy cu thé héa chinh sach
hinh su cia Nha nudc trong diéu kién hoi nhap kinh té quéc té. Ciing nhu cac nudc khac, viéc
hinh sy héa cic hanh vi nguy hiém cho xd hoi lién quan dén ching khoan va thi truong
ching khoan (TTCK) dugc tién hanh than trong va thuong dugc tién hanh sau khi thi truong
da di vao hoat dong twong d6i 6n dinh. Ty thudc vao truyén thong lap phap va didu kién cia
trng nudc ma cd cach thuc quy dinh tdi pham chiung khoan khac nhau. Mdt sb nudc, vi du
My, Nhét Ban, Thai Lan,... quy dinh t6i pham ching khoan ngay trong Luat vé ching khoan
va TTCK. Mot sb nuée khac, vi du nhu Trung Quéc trong Ludt Chirng khodn chi quy dinh vé
mit nguyén tac truy ctru trach nhiém hinh sy d6i véi toi pham chimg khoén con viée xir 1y d6i
voi to1 pham dé nhu thé nao phai do Bo luat Hinh su quy dinh'. Viéc truy ctru trach nhiém
hinh su d6i v6i toi pham chimg khoan co vai trd quan trong trong viéc cung ¢d niém tin cia
nha dau tu va trat tu thi truong. Cu thé la:

Thir nhat, ban chat cta viéc truy ctru trach nhiém hinh sy d6i véi hanh vi vi pham thi
truong chimg khoan chinh 13 qué trinh 1am 5 tinh chit nguy hiém cho xa hoi cua hanh vi
pham t6i d6i v&i hoat dong cua thi trudng ching khoan. Bé truy ctru trach nhiém hinh sy dbi
v6i t6i pham chimg khoan, co quan tién hanh t6 tung, ngudi tién hanh té tung tién hanh diéu

" Hoang Thi Quynh Chi, “Mot 55)5 kién vé sira doi, b6 sung B¢ lugt Hinh sy nam 1999 lién quan dén toi pham
chung khodn”, Tap chi Toa an nhan dan, ky II, thang 4/2009.
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tra, danh gia, 1am rd mirc d6 nguy hiém cta hanh vi vi pham phap Luat Ching khoan, tic 14
xéac dinh muc d6 nguy hiém cia toi pham ching khoan cho xi hoi. Thong qua hoat dong diéu
tra, truy td, xét xir toi pham ching khodn, cac hanh vi nguy hiém cho xa hoi cua toi pham
chung khoan duoc 1am rd dé nha dau tu, t6 chtrc phat hanh, t6 chic kinh doanh chimg khoan
va co quan quan 1y nha nudc nhan dién va ¢ bién phap phong ngira phi hop. Trong nhiéu
truong hop, viéc lam rd tinh chét nguy hiém cho x3 hoi cua toi pham chiing khoan c6 vai tro,
tac dung gido duc, canh bao ddi véi nha dau tu ciing nhu cac phap nhan thuong mai, tir d6 ¢
bién phap phong tranh phii hop. Két qua ctia qua trinh ty nhan thirc vé tinh chét nguy hiém
cho x3 hoi ctia hanh vi va hau qua c6 thé mang lai gitup cho nha dau tu, phap nhan thuong mai
va cac chi thé khac c6 lién quan trén thi truong diéu chinh hanh vi ctia minh cho phi hop véi
quy dinh phap luat, khong thuc hién hanh vi pham ti. Pong thoi, thong qua két qua diéu tra,
truy t6 ddi v6i toi pham ching khoan, nha dau tu biét duoc “buc tranh toi pham chimg khoan”
dé du liéu nhitng nguy co, rui ro tiém tang dé quyét dinh & lai hay roi khoi thi trudng.

Thit hai, truy ciru trach nhiém hinh sy ddi véi cac hanh vi nguy hiém cho xa hoi xam
pham dén thi truong chung khoan la diéu kién cho viéc tao 1ap méi truong minh bach cho thi
truong chuing khoan hoat dong. Tinh minh bach cua thi truong phan anh viéc cong khai hoa
thong tin cua thi trudng. Py 13 mot trong nhing tiéu chuan quan trong nhat dé danh gia chat
luong hoat dong va hiéu qua cua thong tin trén thi truong von, trong d6 ¢6 TTCK va day ciing
1a wu tién hang dau clia co quan quan ly TTCK nham tao 1ap 1ong tin va bao vé quyén lgi cia
cac hanh ddu tu trén TTCK. O bat ky qudc gia nio, viéc cong khai héa thong tin 1a trach
nhiém cia cic ddi twong nhat dinh can phai cong bé thong tin®. Théng qua viéc hinh sy héa
td1 pham ching khodn, nha lam luét tao 13p co s& phép ly cho viée truy ctru trach nhiém hinh
su doi voi nguoi thuc hién hanh vi pham t61. Khi tién hanh xu ly t01 pham ching khoan, co
quan tién hanh t6 tung s& 1am rd nhing yéu t6 cdu thanh cia toi pham chimg khoan lam co s&
cho viéc phan tich, danh gia mirc do nguy hiém cua hanh vi d6i véi thi truong va ddi véi nha
dau tu.

Thit ba, phat huy vai trd cta phap lut hinh sy trong viéc bao dam sy phat trién 6n dinh,
an toan cua thi truong chirng khoédn. Véi tu cach 1a mot bién phap bao vé mang tinh on dinh,
bén viing cac quan hé xd hoi, phap luat hinh su déng vai tro quan trong ddi vdi cong tac
phong ngira va gido duc trong dau tranh véi cac hanh vi nguy hiém nhat cho xa hoi xdm pham
dén hoat dong cua TTCK. Viéc quy dinh céc tdi pham ching khoan s€ tao 1ap co s& phép ly
cho viéc xtr ly hanh vi nguy hiém cho xa hoi duge coi 1a toi pham trong linh vuc ching
khoén, 1a ché tai nghiém khéc nhét, c6 stc nang nhét trong viéc han ché toi pham chung
khoén phat sinh.

Thir tu, truy ctru trach nhiém hinh su cac hanh vi nguy hiém cho xa hoi xdm pham dén
thi truong chimg khoan 13 két quéa cia viéc cu thé hoa hanh vi nguy hiém cho xa hoi da dugc

2 Nguyén Thé Tho, “Ndng cao tinh minh bach trén thi truong chimg khodan Viét Nam - Thuc trang va nhom giai
phdp”, Tap chi Chung khoan, s6 thang 9, 10/2006.
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quy dinh trong Luat Ching khoan. Tir két qua cua truy ctru trach nhiém hinh su, cac bién
phéap xur ly hanh vi vi pham phdp luit dugc quy dinh trong Ludt Ching khoan - Luét quy dinh
vé hoat dong chao ban chung khoan, niém yét, giao dich, kinh doanh, dau tu chung khoan,
dich vu vé chtng khoan va thi trudng chimg khoan.

2. Nhén dién mét s6 dic diém ciia toi pham chirng khoan: Co sé cho viée truy ctru trach
nhiém hinh sy d6i véi téi pham

Cac hoc thuyét, quan niém vé t0i pham déu nhan dién, toi pham 1a hién tuong ti€u cuc,
luén chira dung trong né dic tinh chong dbi hodc di nguoc lai cac chuan myuc ma Nha nude
mudn thiét 1ap; di nguoc lai hodc can trd su phat trién xa hoi, xAm pham truc tiép hodc gian
tiép lgi ich chung ctia cong déng, trat tu xa hoi, xdm pham dén quyén, tu do va cac lgi ich hop
phéap cua cong dan. Toi pham 1a mot hién tuong xa hdi mang tinh lich sir nén viéc mé rong
ndi ham va cach nhin nhan khai niém t6i pham dudi gbc d6 hién dai hon qua nhiéu goc do
kinh té, x4 hoi, phap ly, van hoa, dia ly, du luan x hoi,... 1a can thiét vi né tiép can duoc ban
chét ciia hanh vi pham t6i, tir 46 c6 dugc bién phap phong ngira phu hop, kip thoi.’ Do dé,
ban chét cia qué trinh hinh sy héa/tdi pham hda chinh 1a sy ghi nhin trong phéap luat hinh sy
nhitng hanh vi nguy hiém cho xa hoi 14 t6i pham va quy dinh trach nhiém hinh su d6i véi
nguoi thue hién hanh vi dd. Thong qua hanh dong hinh sy hda, Nha nudc xac 1ap cong cu hitu
hiéu nhét trong viéc phat hién va xir 1y hanh vi vi pham phéap luat, ma nhiing hanh vi do, trudc
day, cac ché tai phap luat khac khong du strc ngan chian. Qua trinh hinh su héa hanh vi nguy
hiém cho x4 hoi lién quan dén linh vuc ching khoan thé hién/phan anh doi hoi khach quan,
thé hién nhu cau biéu thi thai do, danh gia, quy két vé tinh chat, mic dd nguy hiém cho xi hoi
d6i v6i hanh vi pham t6i cling nhu phan anh muac do phat trién, tinh dién hinh cua hanh vi
pham t0i trong linh vuc chiing khoan.

Céac diac diém cua toi pham ching khoan cé anh hudng hay tac dong téi viée truy ciru
trach nhiém phap ly d6i voi t6i pham nay duoc thé hién trén céc khia canh:

Thir nhat, tinh nguy hiém cho x4 hoi cta t6i pham chimg khoan.

Nhu da phan tich ¢ trén, hoat dong cua TTCK la su thé hién mbi quan h¢ gifra cung va
cau von dau tu ma & do, gid ca cua ching khoan chira dung thong tin vé chi phi hay gia ca cua
von dau tu. Do vay, bat ky hanh vi nao lam anh huéng dén quan hé cung cau von dau tu déu
can phai dugc ngan ngira mot cach ¢ hiéu qua. Toi pham chimg khoan c6 anh huéng nghiém
trong dén sy phat trién cua TTCK, 10ng tin ctia nha dau tu vao thi trudng nhu lam dnh huéng
x4u dén trat ty cling nhu quan hé cung cdu trén thi trudng, nhét 13 1am anh huong dén gia
ching khoan, tao cau 4o trén thi truong; gay thi€t hai cho nha dau tu trén thi truong, bai 1€,
v6i mdi phi vu lam gia ching khoan thanh coéng cé thé mang vé s tién vai ty dén vai chuc ty
d6ng cho nguoi lam gia; anh hudng tdi sy phat trién bén vimg cua thi truong va niém tin cua
nha dau tu...

3 Trinh Tién Viét (2008), “Khai niém phong ngua toi pham duoi goc do toi pham hoc”, Tap chi Khoa hoc Pai hoc
Quoc gia Ha N¢i, Kinh t€ - Ludt so 24.
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Vi céac dac trung hoat dong cia TTCK, thi viéc phat hién, chirng minh hanh vi bi coi 1a
pham t01 khong phai dé, bsi cac hanh vi giao dich dya trén cac thong tin da dang, nén kho xac
dinh ai nguoi bi thiét hai, sb lugng bi thiét hai, trach nhiém bdi thuong thiét hai... Cac hanh vi
pham tdi trén TTCK rét tinh vi, boi ranh gidi phan chia giita mot bén 1a thu thuat/ky thuat dau
tu voi bén con lai 1a hanh vi pham t01 rat mong manh, nén s¢ khién cac co quan td tung kho
thu thap duoc cac ching cir truc tiép dé chimg minh hanh vi pham t6i. Do viy, viéc lam rd
tinh nguy hiém cho xa hoi ctia hanh vi pham t6i trong linh vuc chimg khoan sé tao ra dudng
16i xtr ly d6i véi toi pham chimg khoan chinh xac, khach quan, dung nguoi, dung t6i va khong
bo lot to1 pham.

Thir hai, tinh trai phap ludt hinh sy. X4c dinh rd ranh giéi gitta hanh vi bi coi 1a tdi
pham va nhitng hanh vi khong phai 1a t6i pham 1a mét trong nhiing co s& quan trong dé bao
dam viéc xtr 1y cac hanh vi vi pham theo dung quy dinh ctia phap luat, bao dam cong bang xa
hoéi, khong dé lot toi pham, khong lam oan nguoi vo tdi; déng thoi, khuyén khich dong vién
moi nguoi tich cuc tham gia d4u tranh phong chéng t01 pham, bao v¢ trat tu phéap luat vi cudc
sdng binh yén ctia moi ngudi va sy tién bd xa hoi. Trude khi ¢é quy dinh vé toi pham ching
khoan, viéc xtr 1y cac vi pham phap ludt vé chimg khoan va TTCK chi 1a cac bién phép xur
phat hanh chinh. Song thuc tién xir Iy vi pham phap luat hanh chinh ddi véi linh vuc ching
khoan cho thdy, muc xtr phat nhu quy dinh hién hanh khong du src ran de, ngan chin hanh vi
vi pham dang c6 chiéu hudng gia tang vdi tinh chat ngay cang phirc tap. Do hanh vi pham toi
gén voi hoat dong dau tu tai chinh, c¢6 anh huong, tac dong truc tiép dén viéc thu hat nguén
von dau tu dai han cho thi truong nén vi¢c quy dinh to1 xam pham hoat dong cua thi truong
chting khoan va viéc ddu tranh phong ngira hanh vi pham t6i nay 1a co so cho viée phat trién,
xur ly hanh vi pham t6i.

Thir ba, tinh c6 15i. Nghién ctru céc t01 pham chirng khoan hién hanh, t01 pham ching
khoan luén 14 15i ¢d ¥, nghia 13 ngudi pham t6i nhan thirc rd hanh vi cia minh 1a nguy hiém
cho x3 hoi, thiy truéc hau qua cua hanh vi d6 va mong mudn hdu qua xdy ra hoic ngudi
pham t6i nhan thie rd hanh vi cia minh 14 nguy hiém cho xa hoi, thay truéc hau qua cia hanh
vi d6 co thé xay ra, tuy khéng mong muén nhung van cé y thirc dé mic cho hau qua xay ra*.
S& di o thé khéng dinh t6i pham trong linh vuc ching khoan luén duoc thuc hién véi 16i cd y
la do hanh vi pham t0i1 dugc théi thiac bdi long tham (mong mudn dat duoc loi nhuan toi da
thong qua viéc tude doat co hoi dau tu cia ngudi khac) hodc ¢b tinh day rii ro cho ngudi
khac thong qua viée ra cac quyét dinh dau tu trude khi sy kién hodc thong tin duge cong bd
c¢6 thé anh huong dén gia chimg khoan trén thi truong. Viéc “chay trudc”, dén trudc co hoi
kinh doanh béng viéc lam dung vi tri ¢6 dugc thong tin ndi by hoac 1a nha dau tu “ca map”’
trén thi truong hodc 1an tranh rai ro trude do vi thé 13 nhitng hanh vi lam dung thi trudng phd
bién, duoc thuc hién mot cach ¢6 chu dich, 6 tinh toan.

4 Pidu 10 B6 luat Hinh sy 2015.
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Thur tw, hinh phat ddi véi toi pham chirng khoan dugc nha lam ludt quy dinh ba loai hinh
phat chinh 14 phat tién, cai tao khong giam giir va ti c6 thoi han tuy ting t6i pham chimg
khoan cu thé. Khic so v6i phap luat hinh sy ciia Thai Lan, Han Qudc (Nguyén Quang Viét,
2003 va Nguyén Héng Giang, 2005), hinh phat ddi véi loai toi pham nay cé su khac bi¢t dang
ké nhu sau: Bo luat Hinh sy Viét Nam khong coi ddi trong pham ti 13 ngudi quan 1y diéu
hanh cong ty 1a tinh tiét tdng nang trach nhi€ém hinh sy; mic hinh phat quy dinh cung (mot
miuc), khong quy dinh theo mutrc dd thiét hai, tirc 1a mtrc phat tién hodc bién phap xu phat bo
sung quy dinh theo ty 1€ v&i muc do gay thiét hai hoac dugc lgi. Véi cach quy dinh nay sé tao
thuan loi hon cho cong tac ap dung phap luat hinh sy, song trén thuc té s& khé ¢ stc rin de
d6i voi ngudi pham toi.

3. PAu tranh phong, chong tdi pham chirng khoan nhin tir yéu cau bao dam phat trién
bén virng va hdi nhap qudc té ciia thi trwong chirng khoan Viét Nam

Mac du, cac quy dinh phap luat vé XUt ly vi pham phap Luat Chung khoan néi chung, xu
1y toi pham chimg khoan néi riéng da dugc Nha nudc ta quan tAm ngay tir khi bit tay vao xdy
dung va van hanh TTCK. Song, ké tir khi Luat stra d6i, bd sung mot s6 diéu cua Bo luat Hinh
su 2009, ca nudce hién cd 5 vu an hinh sy lién quan dén linh vuc ching khoan thi cé té1 04 vu
co quan tién hanh t6 tung phai “vdn dung” céc toi danh khac dé truy td. To6i pham ching
khoan theo ding nghia dugc dem ra truy td, xét xir 1a toi thao ting gia ching khoan do Lé
Vin Diing - Chu tich Cong ty ¢6 phan Dugc Vién Pong (mi chimg khodn DVD) thuc hién.
Céc t6i pham con lai lién quan dén hanh vi Lira ddo va lam dung tin nhiém, chiém doat tai san
lién quan dén chimg khoan. Cac tac gia cho ring, viéc xur Iy vé hanh vi lira déo va lam dung
tin nhiém, chiém doat tai san theo quy dinh cta phap luat hién hanh 1a phu hop, dung vé mat
khach quan. Nhung xét vé tinh chat, thi doan loi dung hoat dong chimg khoan thi khi xu ly
t6i danh nay, cac yéu td toi pham méi khong duoc thé hién rd. Theo d6, tinh nguy hiém cua
hanh vi chi x4c dinh dua trén yéu t6 gay thiét hai vé vat chat, tong s6 tién ma bi cdo lira,
chiém doat ma chua rd sy nguy hiém cia t6i pham nay. Piéu nay s& gy khong it kho khan
cho viéc 4p dung phép luat hinh sy trong thuc tién hodc dan dén nhiéu cach hiéu khac nhau
d6i v6i cing hanh vi pham t6i hodc viéc giai quyét vu 4n khong “thau tinh dat 1y” nhu da
phan tich ¢ trén. B luat Hinh sy 2015, stra d6i 2017 ¢6 hiéu luc dén nay, da bo sung thém tdi
1am gia tai liéu trong hd so chao ban, niém yét ching khodn s& tao co s phép ly cho viée dau
tranh phong chdng loai t6i pham chimg khoan duoc triét dé hon.

Tir thuc tién quy dinh va dau tranh phong ngira t6i pham chimg khoan, nhan thay rang:

Mot la, viéc xac dinh gia tri thi€t hai cua t01 pham trong linh vuc chiing khoan rat kho,
tham chi nhiéu hanh vi khong thé xac dinh duoc vi gia tri ching khoan thay d6i hang ngay
trén thi trudng, ngoai ra ton that do mot hanh vi gdy ra cho cac nha dau tu trén thi trudng ciing
rat kho dé xac dinh. Viéc ap dung toi danh trong BLHS ddi véi cac hanh vi vi pham, t6i pham
x4y ra trong linh vuc ching khoan va thi truong chimg khoén ciing rat khé khan do khong co
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su tuong déng trong hanh vi khach quan, mat chu quan,... dugc mo ta trong BLHS. Chéng
han, xét cac yéu té cua hanh vi ling doan thi truong nhu: Thong ddong trong giao dich ching
khoan dé thyc hién viéc mua, ban chimg khoén nham tao ra cung ciu gia tao; giao dich ching
khoan bang hinh thic cau két, 16i kéo ngudi khac lién tuc mua, ban dé thao ting gia ching
khoan; két hop hoac st dung cac phuong phip giao dich khic dé thao ting gia ching
khodn,... thi ¢6 thé xem xét “t0i ddu co™ dé ap dung. Tuy nhién, khi 4p dung can phai dam bao
cac yéu t6 nhu: Vé mat chu quan la tao ra sy khan hiém gia tao, mua vét hang hoa cé sb lugng
16n nhiam ban lai thu 16i bt chinh. Vé mat khach quan 14 xay ra trong tinh hinh thién tai, dich
bénh, chién tranh va hau qua giy ra phai nghiém trong. Nhu vay, kho c6 thé ap dung loai toi
danh nay dé xir 1y, hon nita trong hoat dong kinh doanh chimg khoén do c¢é nhiing dic thu
riéng néu khong c6 yéu té dau co chimg khodn thi khé dam bao tinh s6i dong cua thi truong.

Hai la, t61 pham chung khoan dugc quy dinh & Bo luat Hinh sy Viét Nam nam 2015,
sira d6i b6 sung nam 2017 van con chung chung, co quan c6 thim quyén cham hudng dan thi
hanh nén khé 4p dung trong thyc tién du tranh phong chdng to6i pham. Ching han, ddi véi toi
¢ y cong bd thong tin sai 1éch hodc che gidu thong tin trong hoat dong chimg khoén, khong
quy dinh cu thé/mo ta cu thé thé nao 1a cong b thong tin sai 1éch, nhu thé nao 1a che giéu sur
that trong dang ky, luu ky chimg khoan gay hau qua nghiém trong...

Mot van dé nita cAn quan tdm lién quan dén van dé noi gian 13 ai (nguoi ndm thong tin
ndi bo) cling con van dé chua cu thé. Pham vi dugc dé cap trong Luat Chung khoan nhu da
phan tich ¢ trén ciling chua bao gém cac ddi tuong co thé 1a nguoi c¢o thong tin ndi bg, hoac
quy dinh khéng cu thé cic ddi twong ndi gian truc tiép hay gian tiép (ndi gian so cap va noi
gidn thi cap).

Pé khic phuc nhiing vudng mic trén, kién nghi cac bién phép khic phuc sau day:

Thir nhdt, can khan trrong ban hanh cic van ban huéng dan cu thé cac toi pham vé
ching khoan vdi cac ndi dung sau day:

- Huéng dan chi tiét cach thire xdc dinh thiét hai cho nha dau tu, thiét hai cho thi truong.
Dau hiéu gy hau qua duoc quy dinh 13 tink tiét dinh téi d6i véi t6i b ¥ cong bd thong tin sai
léch hoac che giéu su that trong hoat dong chung khoan va tdi thao tung gid chirng khodn, c6
y nghia quyét dinh dén viéc ¢ khai té vu 4n hinh su hay xir 1y vi pham hanh chinh. Theo quy
dinh cua phap luat hién hanh, gay hau qua nghiém trong 1a gay thiét hai 16n vé tai san va céac
héu qua phi vat chét (gay anh huong xdu dén viéc thuc hién dudng 16i ciia Pang, chinh sach
ciia Nha nuéc; gdy anh huong xdu dén su cong bang, cong khai, minh bach va an toan cua
TTCK) dugc quy dinh trong cic van ban quy pham phap luat vé ching khoan va thi truong
chimg khoan hoidc cac vian ban quy pham phép luat khac quy dinh, huéng dan giy hau qua
nghiém trong>.

5 Thong tu lién tich s6 46/2009/TTLT-BTC-BCA ngay 11/3/2009 ciia Bo Tai chinh va Bo Cong an huéng dan
phoi hop xtr ly vi pham phép luat trong linh vuc chimg khodn va thi truong chimg khoan.
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- Hudng dan cu thé trach nhiém cia cong ty dai ching, quy dai chung khi c6 ngudi
pham ti ¢6 ¥ cong b thong tin sai 1éch hodc che gidu thong tin trong hoat dong ching khoén
va dé cho nguoi biét dugc thong tin lién quan dén cong ty dai chung hodc quy dai chung chua
dugc cong bé ma néu duge cong bd cé thé anh huong 16n dén gia ching khoan cua cong ty
dai chting hodc quy dai chiing d6 ma sir dung thong tin ndy dé mua ban chimg khoan hoic tiét
16, cung cép thong tin ndy hodc tu vin cho nguoi khac mua ban ching khoén trén co so thong
tin d6 thu loi bat chinh 16n. Thyc té, c¢6 nhiéu trudng hop, ngudi thuc hién hanh vi pham toi
dua trén “y chi cua cong ty” - v6i tu cach 1a chii thé cua phap luat; hay noi khéc di, cong ty
chinh 14 nguoi tiép tay cho hanh vi pham toi va ciing chi dimg & muic “xtr phat hanh chinh”.
Theo chung t6i, véi quy dinh hién hanh s& c6 nhiéu truong hop ngudi pham toi va cong ty
thdéa thuan chép nhén “hy sinh” (bi truy ctru trach nhiém hinh sy) dé truc loi, vi hinh phat ddi
v6i toi pham ching khoan bao gom phat tién; cai tao khong giam giit va ti giam thi s& khong
¢ gi bao dam cong ty s& “chay” dé hinh phat 4p dung ddi véi ngudi pham tdi 1a phat tién
hoic cai tao khong giam giit nhu 1a mot bién phap dé “rut kinh nghiém” thi cong tac d4u tranh
phong chéng t6i pham chimg khoan s& khong dat duge hiéu qua nhu mong mudn. Do viy,
theo chung toi, song song vé6i viée xir 1y t6i pham ddi voi ngudi pham t6i, can bd sung thém
hinh phat bo sung cidm cong ty niém yét hodc giao dich ching khoan trong mot thoi gian nhét
dinh, d6i vdi truong hop dic biét nghiém trong c6 thé cdm vinh vién.

- Tiép tuc nghién ctru bd sung thém t6i pham ching khoan. Nhu da phén tich ¢ trén, cac
hanh vi ¢6 thé bi truy ctru trach nhiém hinh sy theo Lut Ching khoan twong d6i nhiéu, song
B6 luat Hinh sy nam 2015 chi hinh sy héa ¢6 bon hanh vi pham toi. Dé tranh tinh trang phai
“van dung” céc diéu luat khéc trong B luat Hinh su dé xur ly to1 pham, can tiép tuc nghién
ctru dé ghi nhan cac loai t01 pham mdi lam co s& cho vi€e truy ctru trach nhi€ém hinh su. Pay
1a kién nghi dugc cac nha khoa hoc phap 1y dong tinh va dé nghi som xem xét dé hinh sy hoa
nhitng hanh vi khac.

- Huéng dan truy ctu trach nhiém d6i voi phap nhan thuong mai thuc hién hanh vi
pham tdi chung khoan lam co s& cho viéc phan dinh trach nhi¢ém hinh sy ca nhéan véi trach
nhiém hinh su cta phap nhan thwong mai ¢ cac toi cd ¥ cong bd thong tin sai 1éch hodc che
gidu thong tin trong hoat dong chung khoan, str dung thong tin ndi bd dé mua ban chimng
khoan, thao ting thi truong chung khoan.

Phép nhan theo phap luat ctia mot s6 nude 1a cac chu thé do phap luat dat ra, khong nhin
duoc, cling ch?mg s0 mo duoc, tuy nhién né dugc lam mot s6 viéc giéng nhu con nguoi binh
thuong va co ca trach nhiém 1an quyén 1gi. Moi hoat dong cua doanh nghiép déu dugc thuc
hién thong qua nguoi dai dién cua phép nhan. Thong qua hanh vi phép ly cua nguoi dai dién,
hanh vi phép 1y ctia phap nhan thuong mai duoc thé hién trén thuc té va 1a co so phép ly dé
rang budc trach nhiém phép 1y déi v6i cac nghia vu phéap 1y phét sinh trong qua trinh hoat

6 Nguyén Ngoc Bich, Nguyén Dinh Cung (2009), Céng ty von, quan 1y va tranh chdp theo Ludt Doanh nghiép
2005, Nxb Tri thire, Ha N6i, tr.65-66.
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dong, bao g6m quan h¢ phat sinh trong nd1 bd va quan hé phat sinh vdi cac ddi tac kinh doanh
trén thi truong. Ly thuyét dai dién c6 ngudn gdc tir 1y thuyét kinh té, duoc phat trién boi
Alchian va Demsetz nim 1972, sau d6 duoc Jensen va Meckling phat trién thém vao nim
1976 dé giai quyét méi quan hé gitta c6 dong, ngudi gop von (cac chi s¢ hiru) véi ngudi duoce
giao nhiém vu quan ly, diéu hanh doanh nghiép, nghia 1a thiét 14p cAu tric quan ly, diéu hanh
dam bao loi ich ctia cac chu s hitu doanh nghiép’. Theo quy dinh tai Diéu 75 Bo luat Hinh su
2015, phap nhan thuong mai chi phai chiu trach nhi€ém hinh sy khi c6 du céac diéu kién sau
day: a) Hanh vi pham tdi dugc thuc hi¢én nhan danh phap nhan thuong mai; b) Hanh vi pham
td1 dugc thuc hién vi loi ich cia phap nhan thuwong mai; ¢) Hanh vi pham t6i dugc thuc hién
¢6 su chi dao, diéu hanh hodc chép thuan cua phap nhan thuong mai; d) Chua hét thoi hiéu
truy ctru trach nhiém hinh sy. Trong céc diéu kién nay, viéc lam rd cin ctr nhan danh phap
nhéan thuong mai va cé su chi dao, diéu hanh hoac chép thuén cua phap nhan thuong mai can
phai dugc huéng dan, cu thé hoa, tir d6 phéan hda dugc hanh vi dugc thuc hién dudi danh nghia
ca nhan (trich nhiém hinh su d6i v&i ca nhan) va trach nhiém hinh sy ddi véi phap nhan.

Thit hai, trén co s& cac kién giai 1ap phap néu trén, dé cho cac quy dinh ndy ¢ tinh kha
thi, dé xuét thém céc giai phap nham nang cao hiéu qua ddu tranh phong chéng t6i pham
ching khoan nhu sau:

- Tang cuong bdi dudng kién thirc vé chimg khoan va TTCK thong qua viéec mé céc 16p
tap huan kién thirc ngin ngay vé chimg khoan va TTCK, diéu tra vién, kiém sat vién, thu ky
toa an, tham phan, hoi tham nhan dan, trong d6 trong tdm 1a cap nhat nhirng dang hanh vi vi
pham méi xay ra trén TTCK; t6 chtic cic budi ndi chuyén chuyén vé ching khoan va TTCK
dé hinh thanh nén tang kién thirc kinh té - phap 1y cho diéu tra vién, kiém sat vién, thu ky toa
an, thAm phan, hoi tham nhén dan; t6 chirc cac budi téng két, rat kinh nghiém trong qué trinh
xt 1y t6i pham chimg khoan dé bd sung kién thirc thyc tién cho diéu tra vién, kiém sat vién,
thu ky toa an, thim phan, hoi tham nhan dan.

- Nghién ctru co s 1y luan va thyc tién cho viéc thanh 14p co quan diéu tra chuyén trach
phtl hop véi timg dia phuong dé phat hién va xt 1y loai t6i pham nay. Trung tdm Giao dich
cua TTCK Viét Nam dugc thuc hién & S& Giao dich ching khoan Ha N¢i va S& Giao dich
chting khoan thanh phd H6 Chi Minh va hai thanh phé nay ciing tdp trung nhiéu nhat cic
cong ty chimg khoan. O cac tinh, thanh phd khic thuong xuyén md chi nhanh, van phong
giao dich cua céc cong ty nay. Cac cong ty niém yét, cong ty dai ching, da phan dugc dit &
céc tinh, thanh phé c6 tiém nang phét trién nhu 5 thanh phd truc thudc Trung wong, Pong
Nai, Binh Duong... Do vdy, theo chung t6i, ¢ thanh phd H6 Chi Minh va Ha Noi nén thanh
1ap phong diéu tra toi pham vé ching khoan doc 1ap dé thiét 1ap doi ngii diéu tra chuyén trach
dé xur 1y toi pham chimg khoan. Déi v6i cac tinh, thanh phd khéc, tiy thudc vao tinh hinh toi
pham, co thé thanh lap doi to1 pham ching khodn trong diéu tra toi pham kinh té.

7 Nham Phong Tuén, Nguyén Anh Tuin (2013), “Quan tri cong ty: Vin dé dai dién cua cdc cong ty dai ching
tai Viét Nam”, Tap chi Khoa hoc Pai hoc Qudc gia Ha Ndi, Kinh té va Kinh doanh, tap 29, so 1, tr.3.
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- Kién toan hé thong ha ting phuc vu cho cac giao dich chimg khoan ciing nhu timg
budc nang cao nang luc quan tri cong ty, nhat 1a cong ty dai ching va cong ty niém yét; nang
cao nhan thic vé quyén cua c6 dong tai cong ty, nhét 1a quyén biéu quyét, quyén gidm sat,
quyén chit vin ngudi quan tri cong ty...

4. Két luan

Trach hiém hinh sy ddi v6i hanh vi xam pham hoat ddng chung khoan va thi truong
chung khodn 1a cach nhin nhéan, danh gid cua nha nudc (thong qua viéc ghi nhan hanh vi
pham t6i) va thuc tién dién bién hanh vi vi pham phép luat can thiét phai hinh su héa. Qua
trinh ghi nhéan t6i pham ching khoan 13 budc dau tién ciia qua trinh truy ciru trach nhiém hinh
su xuat phat tir quy dinh ca nhan, phap nhan chi b truy ctru trach nhiém hinh su khi thuc hién
hanh vi pham t6i dugc quy dinh trong Bo luat Hinh su. La qudc gia dang chuyén doi manh
sang nén kinh té thi truong va hoi nhap qudc té, Viét Nam rat can va bao dam ngudn von dai
han théng qua viéc huy dong vén trén thi truong chimg khoan. Viéc quy dinh hanh vi pham
td1 trong BS ludt Hinh sy thé hién su quyét tam tao lap moi truong dau tu an toan, lanh manh
cho nha dau tu cling nhu tao co hoi thuan loi cho t6 chirc phat hanh cung Gmg hang hoéa cé
chat lugng cho thi truong. Do do, cdc hanh vi xam pham quyén loi nha dau tu, 1am sai 1éch
quan hé thi truong, tude doat quyén loi nha dau tu can phai dugc phat hién sém va xu 1y kip
thoi. Céc to1 xam pham hoat dong chung khoan va thi truong ching khoan 1a co s¢ phap ly
cho viéc bao dam thi trudng phat trién an toan, minh bach, tir 46 gdp phan cung cb niém tin
va giit chan nha dau tu cho thi trudng. Pong thoi, t6i pham ching khoan ciing gop phan phat
hién va loai bo kip thoi cac hanh vi xam pham trat tu thi truong, tor d6 gop phﬁn bao dam vai
trd quan trong cho bao dam ngudn vdn dai han cho thi trudng va bao dam cho thi trudng phat
trién bén viing.
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