TRUONG PAI HQC LUAT, PAI HQC HUE

NHAN DIEN BAT PONG SAN CONDOTEL TAI VIET NAM
VA MOT SO VUONG MAC PHAP LY CAN TRAO POI

Cung voi su phét trién chung cia nén
kinh t& va x4 hoi, nhiing loai hinh bat dong
san mo1 nhu condotel, Office-tel, Home-tel,...
cling dugc hinh thanh va c6 xu hudng bung
nd. Pac biét, v6i dac diém ciia mot khach san
c6 khong gian nghi dudng nhu mdt can hd
tién nghi - condotel dugc xem 1a san pham
bat dong san cé sirc hit 16n v6i nha dau tu
hién nay. Tuy nhién, vi con han ché vé hanh
lang phép 1y nén nhiéu tranh chdp va vudng
mic van chua dugc giai quyét. Viéc hiéu
dung, du va thong nhat vé loai hinh nay trén
thuc té van con gap nhiéu khé khan. Vi vay,
nhan dién duoc loai hinh condotel dugc xem
la mot trong nhitng diéu kién co ban gitp
viéc ap dung va thuc thi Phap luat mot cach
hiéu qua nhat.

Tu khda:

Céan ho nghi dudng condotel, chia sé
dau tu, thi truong bat dong san.

1. Khai quat vé codotel
1.1. Khdi niém
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Abtrast:

Along with the general development of
economy and society, new types of real estate
such as condotel, Office-tel, Home-tel... have
also been formed and tended to explode.
Especially with the characteristics of a hotel
with resort space like a comfortable apartment -
condotel is considered as a real estate product
with great attraction to investors today.
However, due to the limitation of the legal
framework, many disputes and problems have
not been resolved. The correct, adequate and
consistent understanding of this type of real
still
Therefore, idenfying the type of condotel is

estate is facing many difficulties.

considered as one of the basic condition to
help apply and enforce the law most effectively.
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Condotel 1a thuat ngir dugc ghép va viét tat cia hai tir Condominium (cin ho) va Hotel

(khach san). Mic du khong c6 ngudn thong tin nao xac dinh dugce ngudn gdc va thoi gian xuat

hién déu tién cua condotel. Song, theo cic nha nghién ctru va khao sat thi truong thi condotel

* ThS., Giang vién Khoa Luat, Truong Pai hoc Duy Téan; Email: bichngan2603@gmail.com
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14 loai hinh bét dong san xuét hién sém tir hang chuc thé ky trude va bat dau duge quan tam
dau tién tai bai bién Miami, Florida (nam 1980), sau do tré nén phé bién tai Tay Ban Nha.
Tuy nhién, vi sy anh hudng clia cac chinh sach kinh té trong timg thoi ki, condotel dan tré nén
lu mo va chi phat trién tro lai tir nhitng ndm cudi thap ky 90. Pic biét, hién nay xu hudng
kinh doanh loai hinh nay ciing lan rong sang cac khu vuc khac nhu Caribbean, Canada, tham
chi ca Dubai & khu vyc Trung Pong, & Europe va Nam My dudi nhiing tén goi khong dong
nhat nhu: condotels, Aparthotels'.

O Viét Nam, loai hinh condotel xuat hién khd mudn (nam 2009) va méi bat dau phat
trién nhanh trong vong 5 nam gan day (2015 - 2019). Tuong tu vdi cac qudc gia trén thé gidi,
condotel & Viét Nam cling c6 nhitng dac trung co ban khac véi cac loai hinh kinh doanh
truyén thong. Pac biét, condotel tip trung phat trién chu yéu ¢ nhing thanh phé du lich, thanh
phé ven bién nhu thanh phdé HO Chi Minh, Pa Nang, Nha Trang, Khanh Hoa, Phu Qudc.
D(‘Sng thoi, duge dat dudi su quan ly, van hanh, khai thac nhu khéach san.

Tuy nhién, vi hi€n nay chua c6 mét van ban Luat nao ghi nhan cach hiéu théng nhét vé
condotel. Nén riéng vé khai niém, tic gia chi d& cip mang tinh ké thira tir cic nudc c6 nhin
nhan mang tinh pht hop véi thuc tién 4p dung Viét Nam. Theo d6, cé thé hiéu condotel 1a
mot loai hinh khach san dugc xay dung theo két cau cua can ho chung cu nham dap tng nhu
clu cua khach du lich véi céc tién ich tuong tu cua mdt can hd chung cu va phuc vu cho muc
dich kinh doanh du lich. Can hd condotel ¢6 thé duoc dat trong chuong trinh cho thué ngén
han hoac dai han cta cong ty quan ly dua trén su thoa thuan gitta cong ty quan ly va chu can
ho condotel.

1.2. Dic diém

Xét vé hinh thike, condotel 1a mot condominium (chung cu cao cdp) nhung hoat dong
nhu mot khach san. Condotel thuong duoc xdy ¢ cac thanh phd 1on va cac khu vuc nghi
dudng 16m>.

Xét vé cdch thire hoat dong, vi condotel 1a mot loai hinh can hg khach san nghi dudng,
cach thirc hoat dong ctia né ciing thé hién nhiing tinh chét tuong ty véi 2 loai hinh nay.

Thir nhat, condotel ¢6 chirc ndng cua mot khach san,

Condotel c6 hé théng dat phong va céac dich vu khach san khac nhu hd boi, cau lac bo
suc khoe, hop dém, nha hang, ctra hang, dich vu thu tin va dich vu phong 24/24.

Néu nhu khéch san truyén théng thudng duoc thiét ké kha don gian véi 1 hodc 2 phong
ngu dép tng nhu ciu nghi ngoi thong thuong cta ngudi di du lich hodc cong tic ngin ngay.
Thi condotel dugc thiét ké day du cac phong dc nhu mot can ho hoan chinh véi bép, trang
thiét bi,... ddp ung nhu cdu di chuyén cua ho gia dinh, tao cam gidc thoai mai, tién nghi nhu
can ho ngay ca khi di du lich.

""The History of Condo Hotels” - http://www.condohotelcenter.com/ask-expert/history-of-condo-hotels.html
2 Michael Corkery Condo Hotels: The Latest Twist In Buying a Vacation Residence The Wall Street
Journal Online February 28, 2006.
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Diém khac cua condotel v&i khach san truyén thong d6 1a condotel cho phép khach mua
hoan toan quyén s¢ hitu can ho dé nghi dudng va cho thué. Vi thé, nén nguoi sir dung khach
san (khach hang) chi dugc xem 1a nguoi thué phong, nhung khach hang st dung condotel co
quyén mua hoan toan quyén s hitu va st dung can ho hodc dang ky chuong trinh cho thué
can hd vdi chu dau tu néu c6 nhu cau.

Dic biét, condotel hoat dong theo moé hinh dau tu chia sé ky nghi (Timeshare), duoc
xem la mot hinh thire hop tac dau tu chia sé loi nhuin c6 cam két cua chu dau tu va nha du
tu c4 nhan trong viéc phat trién bat dong san nghi dudng. Hudng dén khai thac triét dé nhat
von tai san doanh nghiép.

Thir hai, condotel co chirc nang cua mot can ho.

Tuong ty v6i can ho thong thuong, condotel duge xay dung va thiét ké véi ddy du cac
tién ich bép, phong khach, phong ngu,... va cac tién ich khac. Tuy nhién, viéc quan 1y va diéu
hanh condotel c6 tinh khac biét, theo d6 condotel ton tai mot don vi chu quan vdi chiic nang
quan ly va diéu hanh céc van dé vé viéc cho thué lai va hoat dong hang ngay ctia khach san
nghi dudng?.

Néu nhu ddi twong khach hang condotel hudng dén 1a khach du lich thi can hd c¢6 muc
dich dé ¢ lau dai. Nén dé quan ly, d6i voi nguoi ¢ can ho s& duge cap ho khau thuong tri
hodc s6 dang ki tam tra dai han trong khi d6 nguoi thué condotel khong duoc cip nhitng loai
giéy to nay ma chi can khai tam tra ddi véi khach du lich. Bén canh d6, cin ho duoc xay dung
trong khu chung cu dugc quan 1y boi Ban quan tri, T6 dan phd, Uy ban nhan dan phuong/xa,
con khu condotel dugc quan 1y boi Ban quan 1y khu du lich, cac co quan quan 1y Nha nudc vé
du lich. Ngoai ra, co quan quan ly, van ban phéap luat dugc ap dung va cach thirc hoat dong
cung nghia vu bao tri, quan ly khong giéng nhau.

Vi tinh chat dic biét cia loai hinh ndy nén chu s¢ hitu dbi voi condotel thuong ton tai
hai nhém chinh: Nhém nha dau tu va nhém khéach du lich, doanh nhan thanh dat, nguoi cd thu
nhép trung luu.

Nhém nha dau twe: Condotel duge xem 12 loai hinh ¢ kha nang tao ra lgi nhuan (thAm
chi 1a lgi nhuan cao) nén nhom khach hang cé nhu cdu mua can ho khach san véi muc dich
dau tu dé tang loi nhuan khd phd bién. Piém hap dan cua condotel 1a kha ning thu hdi von
nhanh c¢6 gia tri 16n.

Nhom khdach du lich, doanh nhan thanh dat va nguoi co mirc thu nhap trung luu: Pay 1a
nhém khach hang mua hodc thué condotel dé huong thu cudc séng, vé1l mong mudn tin
hudng ky nghi lau dai tai mot ngdi nha day du tién nghi véi chi phi vira phai, dong thoi khong
chiu nhiing ap luc vé thuc pham, sinh hoat trong qué trinh du lich va nghi dudng. Déi voi
nhém chi thé nay, condotel tdn tai vdi tu cach khong khac gi 1a mot don vi dé o.

2 https://vi.wikipedia.org/wiki/Condo_hotel
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2. Thure trang va mét s6 kién nghi nhaim hoan thién quy ché phap ly ddi véi condotel

Condotel bat dau hinh thanh & Viét Nam tir nam 2009 va xuét hién & mot s tinh thanh
phé du lich nhu Pa Ning tir khoang nim 2015 bung nd trong 2 nam 2016 - 20183, Chi tinh
riéng tai Nha Trang, Pa Nang, Phu Quéc va Ha Long thi sb6 can ho condotel da tung ra thi
truong tinh dén quy 111/2018 vao khoang 30.000 cin (theo théng ké cia CBRE Viét Nam)*.
Tuy nhién tinh dén nay chua c6 khung phép 1y diéu chinh cu thé d6i véi hinh thic kinh doanh
nay. Céac van ban luit lién quan nhu: Luat Du lich 2017, Luat Doanh nghi¢p 2014, Luat Xay
dung 2014, Luat Dat dai 2013 va Luat Nha ¢ 2014,... van chua co quy dinh nao mang tinh
riéng biét vé loai hinh condotel. Hé qua 1a nhiéu dia phuong gip vuéng méic vé hoat dong
quan ly ddi, chua “g& r6i” duge nhitng tinh huéng phép 1y va tranh chap phap 1y trén thuc té.
Riéng cac nha dau tu than trong va han ché hon trong dau tu kinh doanh. Cu thé:

The nhcft, chua hiéu dung vé condotel.

Nhu d3 phan tich, condotel duoc hinh thanh va phat trién tai Viét Nam trong hon 10
nam qua, song chua cé quy dinh cu thé nao dé hiéu dung ban chét cua loai tai san nay. Chinh
vi vy, hién nay con ton tai nhiéu cach hiéu gy nham 1an.

Theo Luat su Truong Anh Ta (Céng ty Luat TNHH Truong Anh Ti), viéc khai niém vé
condotel 14 can thiét, can xem condotel 13 tai san thong thuong hay khong phai 1a mét loai san
pham cia bat dong san nham dam bao tinh an toan phap 1y va han ché tranh chap vé loi ich,
tranh phién phtic trong viéc quy dinh vé cac hop dong va minh chig quyén s hiru.

Theo tac gia, khong dong ¥ vdi quan diém ndy. Viéc xem xét condotel ¢ phai 14 san
phém cta Bat dong san hay khong, phai phu hop Bd luat Dan sy 2015. Bam bao moi quy
dinh, dinh hudéng vé chinh sach phu hop véi Phéap luat néi chung. Cu thé, theo khoan 1 Diéu
107 B0 luat Dan sy 2015 quy dinh: “Bat dong san bao gém: bat dai; nha, cong trinh xay dung
gan v6i dét dai; tai san khic gan voi dat dai, nha, cong trinh xay dung; tai san khac theo quy
dinh cua phép luat”. Vi vay, viéc xay dung mdt khai niém cu thé va xem condotel 1a mét loai
san pham ciia bat dong san 1 phii hop véi phap luat chung. Bén canh d6, khai niém can nhin
manh condotel 1a hinh thirc kinh doanh khach san dugc xay dung va thiét ké nhu mot chung
cu nham 1am cin cr x4c dinh hinh thirc so hiru d6i voi tai san sau nay.

Thit hai, viéc cap gidy chitng nhdn quyén sir dung dat, quyén sé hitu nha & va tai san
gan lién véi dat dp dung khéng dong nhdt ¢ cdc dia phirong.

Gidy chting nhan quyén st dung dat, quyén s hitu nha & va tai san gan lién véi dat
duge xem 13 mot ching thu phap ly cua cha s¢ hitu véi tai san (goi chung 14 gidy ching
nhan). Nén, lién quan dén bat dong san, quy dinh dugc quan tam nhét chinh 1a viéc duoc hay
khong dugc cap gidy ching nhan va néu cip thi gidy chimg nhan thudc loai hinh gi.

3 Theo Khanh Hoa, “Condotellao déc sau cii soc thu hoi sé6 do lau dai”, https://viethamnet.vn/vn/bat-dong-
san/thi- truong/condotel -lao-doc-sau-cu-soc-thu-hoi-so-do-lau-dai-541604. html#lnner-artlcle ngay 11/6/2019.

4 Theo Ha Vi, “Tri thirc tré “Phdt phdo” dau tién thu héi sé do thoi han ldu dai dw dn condotel tai Pa Nang”
http://cafef.vn/phat-phao-dau-tien-thu-hoi-so-do-thoi-han-lau-dai-du-an-condotel ~ -tai-da-nang-2019061019395
441.chn, ngay 11/6/2019.
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Tuy nhién, do han ché vé phap luat nén trén thuc té, viéc ap dung va dua ra cac chinh
sach dia phuong khong pht hop Phép ludt néi chung con dién ra & mot sé dia phuong. Dién
hinh nhu trudng hop thanh phé Pa Ning, Khanh Hoa tién hanh cip gidy ching nhan quyén st
dung dét c6 thoi han st dung lau dai cho du an condotel (vi pham quy dinh tai Diéu 126 Luat
Pit dai 2013). Dan dén tinh trang budc thu hoi va cép lai gidy chimg nhan quyén st dung dat
¢6 thot han dua trén muc dich sir dung dat khong vugt qué 50 nam/hoac 70 ndm theo quy dinh
chung cua Luat Dat dai 2013.

Chinh nhiing bat c4p nay trong qua trinh ap dung va thyc thi Phap luat nén tir giita nam
2018 - 6/2019 thi trudng condotel gan nhu giam sut, hau hét cac nha dau tir ¢6 tam 1y e ngai,
so dau tu, budc ngimg kinh doanh hodc chuyén hudng kinh doanh bat dong san sang mot
phan khuc khac. Luong giao dich chi dat 2.967 san pham trén 11.855 san pham (twong dwong
v6i 25% ty 16 hap thu)®.

Thiét nghi, ngoai vi¢c xay dung mot khai niém dﬁy du vé condotel cling can xac dinh lai
vé hinh thtrc va myc dich st dung. La co so dau tién, dam bao méi truong phap 1y an toan doi
v6i nha dau tu va khach du lich khi ¢6 nhu cau.

Can lam 13 condotel 1a dat duoc sir dung “dé kinh doanh dich vu - du lich” hay “dé &”.
Hiéu dung céc thuat ngit dang dugc s dung kha phd bién “Pat & nhung khong dung dé ™
hay “dat st dung muc dich hén hop”... Hinh thirc s dung dat ciing 1a co s& dau tién dé cac
chu thé ap dung phap luat, nhan dinh nhiing quy dinh vé cap “Gidy chimg nhan quyén sir dung
dat, quyén so hitu nha & va tai san khac gan lién véi dat” (S6 do) hay “Gidy ching nhan nha &
(S6 hong). Pong thoi, ddm bao quyén loi ciia ngudi mua va minh bach vé gidy to quan 1y.

Theo tac gia, dat duoc st dung dé xay condotel 1a dat st dung muc dich kinh doanh
dich vu - du lich. Nén can han ché thoi gian st dung dit cia cha s& hitu tir cac chu du 4n
nham phan biét ro dat & va dit kinh doanh. Tranh 13n 16n hai muc tiéu st dung dat nhu tht
truong Bo Tai nguyén va Moi truong Pang Hung V5 cho biét - condotel 1a bat dong san “da
cong ning”’.

biac biét, vi condotel dugc hoat dong dua trén hinh thirc “chia sé lgi nhuan” nén viéc
quy dinh cu thé vé viéc cap gidy ching nhan gin véi thoi han st dung dit s& 13 co s dé cac
nha dau tu phan chia cc phan khic dau tu va thoi gian dau tu cing véi cac hoat dong quan ly
va tu stra condotel hop ly. Hudng t6i méi trudong dau tu an toan va hiéu qua.

Thit ba, chia xdc dinh trach nhiém quan 1y déi véi condotel.

Condotel 13 bat dong san nhung véi tinh chét ddc biét cua mot loai hinh khac san - du
lich nén viéc dat ra trach nhiém quan ly ddi véi hoat dong kinh doanh nay la can thiét.

Néu nhu hoat dong kinh doanh bat dong san dugc quy dinh tai Luat Kinh doanh bat
dong san 2014, thi hoat dong du lich can duogc quy dinh tai Luat Du lich 2017 bén canh nhitng
quy dinh chung vé Luat D4t dai 2013, Luat X4y dung 2014 va Luat Nha & 2014. S¢ di dit ra

> Vinh Pinh, “Pa Nc?ng chua ccfp bat ky mot “s6 d6” nao cho logi hinh condotel ”, https://vietnamnet.vn/vn
/bat-dong-san/thi-truong/da-nang-chua-cap-so-do-nao-cho-loai-hinh-condotel -556333.html, ngay 06/8/2019.
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van dé nay, vi hién nay nhimng van dé phap 1y vé condotel van chua dugc thao g&. Chua c¢6 co
quan chi quan nao ding ra théng nhéat dé xay dung quy dinh chung ddi véi condotel. Nhitng
d6i tuong nguoi nuwdc ngoai bi han ché vé quyén sir dung dat theo Luat Dat dai 2013 lai 1a ddi
tuong khach hang va chu dau tu phd bién cua condotel, nhitng condotel chua dugc xdy dung
trén thuc té lidu ¢6 duoc xem lai 1a tai san hinh thanh trong tuong lai theo quy dinh tai Luat
Kinh doanh bat dong san nam 2014... Yéu cau xac dinh rd rang pham vi quan 1y 13 co so
nham han ché t6i da nhiing thiét hai c6 thé xay ra khi co tranh chip.

Vé van dé nay, thiét nghi can giao Bo Tai nguyén va Moi truong 1a bd chu quan bén
canh sy hd trg cua cic bo, nganh khéc c6 lién quan nhu Bo Thé thao, Van héa va Du lich, Bd
X4y dung, B6 Ké hoach va Pau tu nhdm dam bao su théng nhat vé hanh lang phap 1y.

Vay, viéc nhan di¢n dung va xay dung mot khung phép ly cu thé vé loai hinh condotel
dat trong mbi quan h€ vdi cac van ban ludt lién quan la yéu cau can thiét nham dinh hudng st
dung va dau tu cua cac chu thé trén thuc té. Han ché nhiing khoang trong trong Phap luat, hd
trg hoat dong giai quyét tranh chap co thé phat sinh.
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