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DISCUSSING THE ROLE OF SPATIAL RIGHTS IN URBAN DEVELOPMENT IN VIETNAM

In the context of rapid urbanization and a shift toward intensive growth models, urban space in Viet Nam can no
longer be approached as a simple two-dimensional land surface. Contemporary urban development increasingly
operates through the exploitation of three-dimensional space, including above-ground space, underground
space, and layered functional spaces, while the legal framework and management practices remain largely
grounded in a two-dimensional land-based logic. This paper argues that spatial rights exist objectively as a
derivative form of property rights with a degree of relative autonomy from land-use rights. It examines the
limitations of the current legal framework resulting from the absence of formal recognition of spatial rights, and
analyzes the potential economic, social, and urban governance benefits of institutionalizing such rights. Drawing
on international experience and the findings of scientific research, the paper proposes policy directions and a
phased roadmap for the institutionalization of spatial rights that is compatible with the conditions of Viet Nam.

Keywords: development rights; urban planning; urban development management; urban economics; right of
superficies.

Trong bdi canh d6 thi héa nhanh va chuyén déi mé hinh ting truéng theo chicu
sau, khong gian dé thi & Viét Nam khong con ¢é thé duoc tiep can nhu mét bé mait
hai chiéu don gian gin véi thira dat. Thuc tién phat trién da va dang van hanh trén
co s& khai thac khéng gian ba chicu, bao gom khéng gian trén cao, khéng gian
ngam va cac dang khong gian chiic ning chéng Iép - trong khi hé théng phap luit
va phuong phap quan ly vin chil yéu dua trén logic dat dai 2D. Bai viét nay luan
giai su ton tai khach quan cua quyén khéng gian nhu mét dang quyén tai san phai
sinh nhung ¢é tinh déc lap tuong déi, phan tich nhimg bat cap cia khung phap Iy
hién hanh khi chua chinh danh héa quyén khong gian, dong thdi lam ro cac lgi ich
kinh t&, xa héi, quan tri néu quyén khéng gian duoc thé ché héa. Trén co s& téng
hop kinh nghiém quéc té va két qua nghién ciru khoa hoc, bai viét dé xuat cac dinh
huéng hoan thién chinh sach va mét 16 trinh thé ché héa quyén khong gian phu hop
véi dieu kién Viét Nam.
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1. D&dt van dé: tir doé thi hai chiéu dén do thi
ba chicu

D6 thi hién dai la mot cdu trdc khdng gian phic hgp, nai cac
hoat dong sinh séng, s&n xuét, dich vu va ha tang ky thuat
khong chi phan bé trén mat dat ma con mé rong manh mé
theo chiéu ding va chiéu sau. Chung cu cao tang, té hop
da chuic néng, hé thng giao théng ngam, trung tam thudng
mai dudi long dat hay cac cong trinh ha tang treo trén cao da
trd thanh nhiing hinh &nh quen thudc tai cac dé thj I6n. Tuy
nhién, nghich ly dat ra la trong khi thuc tién phat trién do thi
da van hanh theo logic khdng gian ba chiéu thi khung phap
luat va céng cu quan Iy nha nudc van chi yéu dya trén ranh
gi6i thita dat hai chiéu.

Su léch pha nay dan dén nhiéu hé qua: lang phi tai nguyén
khéong gian, gia tang xung dét Igi ich giia cac chd thé, kho
khan trong giai phong mat béng cho cac dy an ha tang, ciing
nhu han ché kha nang huy dong ngudn luc tai chinh cho phat
trién d6 thi. Trong b&i canh dé, viéc nhan dién va thé ché hoa
“quyén khong gian” khéng con la mét lya chon hoc thuat ma
trd thanh mét yéu cau thuc ti€én nham dua hé théng quan ly
d6 thi tiém can véi ban chat van dong cda nén kinh t€ do thi
hién dai.

Quyéen khdng gian
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Hinh 1: So d6 quan hé thd bac trong khéi niem “quyén khong gian
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Hinh 2: Quan hé ly luan gitia quyén sé hiu dat, quyén sd hiu
khong gian, quyén st dung dat, quyén bé mat va quyén st dung
khong gian
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2. Quyén khéng gian va su ton tai khach quan
trong ddi song do thi

Quyén khong gian c6 thé dudc hiéu 1a tap hop cac quyén va
nghia vu lién quan dén viéc s dung, khai thac va phat trién
mot khéi khong gian xac dinh gan véi dat dai, bao gém ca
khong gian trén cao, bé mat va dusi mat dat. Vé ban chat,
quyén khong gian phai sinh tif quyén s dung dat, song trong
diéu kién dé thi hoa cao do, n6 dan hinh thanh tinh doc lap
tuong déi ca vé chd thé 1an hinh thic khai thac.

Su ton tai khach quan cla quyén khong gian c6 thé dé dang
nhan thy trong dgi séng dé thi hang ngay. Viéc mua ban can
ho chung cu thyc chéat la giao dich cac “lat cat” khong gian
theo chiéu ding trén cung mét thifa dat. Hoat déng cho thué
tang ham lam bai db xe, trung tam thuong mai ngdm hay khai
thac san thugng cho cac dich vu &n udng, giai tri cho thay thi
trudng da ty phan I16p khong gian dé t6i da hoa gié tri. Cac
mo hinh gép vén béng quyén sl dung dat dé déi lay quyén
xay dung va huéng Igi ti dién tich san tuong lai ciing la minh
chiing ré nét cho viéc quyén phat trién khong gian da dugc thi
truong thtia nhan nhu mét loai tai san.

Bén canh cac quyén truc tiép, quyén khong gian con ton tai
dudi dang cac quyén gian tiép, thudng dugc biéu hién théng
qua nhu cau tiép cln anh sang, théng gié, tdm nhin hay an
toan ky thuat gilta cac cong trinh lién ké. Nhiing yéu t6 nay
tao ra cac viing chi phéi khéng gian vé hinh nhung c6 gia tri
kinh t€ - phéap Iy rét I6n, dac biét tai cac khu vuc trung tam doé
thi méat dé cao.

Méc du Bo luat Dan su da dé cap dén “quyén bé méat”, song
khai niém nay van mang tinh triiu tugng, thi€u cac ca ché
trién khai cu thé trong linh viic quy hoach, xay dung va quan
ly phat trién do thi. K&t qua 1a thi trudng bat dong san van
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hanh dua trén gia tri khéng gian 3D,
trong khi quan ly nha nuéc van chl yéu
neo vao mat bang 2D cla thlia dét.

3. Nhimg bat cip trong quan
ly dé thi khi thiéu ving quyén
khong gian

3.1. Gidi han cda tu duy quén Iy hai
chiéu

Quy hoach s( dung dat hién nay chd
yéu xac dinh muc dich s dung trén bé
mat, trong khi cac I6p khéng gian phia
trén va duéi thudng chi dugc xem nhu
phan phu thudc cla thiia dat. Cach tiép
can nay boc 16 rd su béat cap khi doi dién
véi cac du an giao théng ngam, khong
gian ngdm cdéng cdng hodc cac t8 hop
d6 thi da chiic nang. Viéc thi€u cong cu
phap ly dé tach bach va quan Iy cac 16p
khong gian khién qua trinh trién khai du
an trd nén phiic tap, t6n kém va dé phat
sinh tranh chap.

3.2. Chi phi xa héi cao trong gidi
phéng mét bang

Trong nhiéu trudng hap, dé xay dung mot
tuyén metro ngdm hoac ha tang ky thuat
dudi dat, Nha nude budc phai thu hoi toan
bd quyén st dung dat clia ngudi dan phia
trén, du tac dong thuc té chi dién ra & mot
I6p khéng gian nhét dinh. Diéu nay khong
chi lam tang chi phi béi thudng ma con
gay xao tron sinh k&, pha v& cac céu truc
cong déng do thi da dn dinh lau dai.

3.3. Thiéu nhét quén gitia cac nganh luét
Céc quy dinh vé dat dai, xay dung, nha &
va kinh doanh bat déng san hién nay ton
tai song song nhung thi€u mét hat nhan
ly luan théng nhat. Quyén khong gian,
néu dugc xac 1ap rd rang, c6 thé dong
vai tro 1a “truc lién théng” gitp két noi
cac nganh luat nay, tao ra mot hé thong
quan ly mach lac va hiéu qué han.

4. Loi ich cua viéc thé ché héa
quyén khéng gian

4.1. Béi v6i Nha nuéc va chinh quyén
dé thi

Viéc chinh danh hoa quyén khong gian
sé md ra kha nang tang cudng tu chd tai
chinh cho chinh quyén dé thi. Thay vi
chi thu ngan sach dua trén gia tri quyén
s dung dat, Nha nudc c6 thé thu cac
nghia vy tai chinh gén vai toan b gia tri
khong gian dugc phét trién va khai thac.
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Hinh 6: Cg ché tai diéu chinh dat, mot (ing dung cla quyén khong gian

Diéu nay dac biét quan trong trong béi
canh nhu cau dau tu ha tang dé thi ngay
cang I6n, trong khi ngudn lyc ngan sach
truyén théng ngay cang han hep.

Quyén khéng gian cling cung cép
cho Nha nudc moét cong cu diéu tiét
thi truong hiéu qud théng qua cac co
ché nhu chuyén nhugng quyén phat
trién (Transfer of Development Rights
- TDR). Théng qua d6, Nha nudc cé thé
bao ton di s&n hodc khdng gian sinh
thai & khu viic nay bang cach cho phép
chuyén quyén xay dung sang khu vuc
khac phu hgp hon vé ha tang va stic tai.

Quyén khoang tréng truéc mat: Cac
mat ti€p giap khong gian chung cén
dudc gilt khoadng tréng t6i thiéu di dé
cdng trinh ¢6 16i ra vao, nhan anh sang,
gio, va cac diéu kién tu nhién cd ban
khac. Tuy vao quy md céng trinh ma
khodng tréng nay 16n nhd khac nhau.
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N6 can dugc xac dinh béng mot khéi
3D bao chita quanh quyén khong gian.
Nguyén tac nay con ap dung vai clia 6,
ban c6ng..

Quyén khoang tréng trén khong: Quy
hoach xac dinh quyén khong gian truc
tiép xac dinh FAR dé tinh khdi tich xay
dung t6i da. Tu dinh cdng trinh trg Ién
trén, quyén khong gian thudc quan ly
nha nudc. Song can c6 mot khoang
dém tu dinh cbng trinh 1&n trén lam
quyén khong gian gian tiép, di dé con
ngudi hoat dong hoac dam bao mot s6
nhu cdu ky thuat khac nhu bé nudc,
anten, thong gié..

Quyén khoang tréng dudi long dat: Quy
hoach xac dinh quyén khong gian truc



tiép cla cong trinh ¢6 chiéu sau nhat dinh tuy thé loai cong
trinh. TU day chiéu sau nay ciing ddi hdi mot khoang dém dé
dam b&o an toan ky thuat.

Quyén khoang tréng cong cong: Phan anh quyén khoang
khong trén cao clia dudng phd, cong vién, quéang trudng, vusn

hoa la cac khong gian mé phuc vy s8 dong. Khoang khdng xung
quanh cac khong gian do6 can dugc gilt thoang, khong bi cong
trinh xam 14n. Quyén cong cong nay ciing can dudc thé hién
bang hinh khdi 3D dé dam bao sy chinh xac.

Quyén tdm nhin cong cong: Dai khi hinh &nh khéng gian cong
cdng mang mot gia tri khién no dinh hinh thanh mét quyén
khong gian gian tiép. Nguyén téc thdm my clia cAnh quan nay
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Hinh 7: Quy ché kién trac dé thi quan Warwick (Vuong quéc
Anh) thé hién ré cac quy dinh thong qua cac minh hoa clia
ki€n truc (Theo https://warwickdc.oc2.uk/document/71/2568)
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Hinh 8: Quan ly phat trién 3D dya trén quyén khong gian (Kheir, Al-Kodmany, 2012)

sé phtc tap hon mot khoi 3D théng
thudng. Thiét ké d6 thi sé chi ra cac
ngyén tac bao vé hinh &nh (tdm nhin)
nay va tac dong vao quyén phat trién
khong gian cla cac céng trinh trong
vling anh hudng duéi dang quy dinh
hodc hudng dan.

Quyén tiép can ha tang (quyén dia
dich): Trong mét s6 trudng hgp, viéc
ti€p can ha tang do thi bat budc phai
xuyén qua khong gian thudc quyén
clia chd thé khac. Quyén dia dich
dudc xac lap dé dam bao su ton tai
clia cong trinh. Phan khéng gian danh
cho ha tang can dudc quy dinh rd dé
dam bao su cbng bang cho cac bén
lién quan.
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4.2. Péi véi doanh nghiép va thj
truong
Da&i vai khu vuc tu nhan, quyén khong
gian dugc thé ché héa sé gitp da dang
héa cac mo hinh tiép can tai nguyén
d6 thi. Doanh nghiép khong nhét thiét
phai mua dat quyén s dung dat ma
c6 thé thué hodc mua quyén phat trién
khong gian trong mot thgi han nhat
dinh, qua dé giam chi phi vén ban dau
va tang tinh linh hoat trong dau tu.

Viéc cép gidy ching nhan quyén si
dung khdng gian cling giup minh bach
héa giao dich, cho phép cac khdi
khdng gian dugc dinh gia, thé chap va
giao dich nhu nhiing tai san hgp phap
trén thj trudng tai chinh.

4.3. P6i v6i ngudi dén va xa héi

Thé ché héa quyén khong gian gop
phan nang cao cong bang xa hoi.
Nhiing ngugi dan bi han ché phat trién
do yéu clu béo ton hodc quy hoach
c6 thé dudc bdi hoan bang cac quyén
khong gian tudng dudng & khu vuc
khac. Bong thdi, cac co ché tai diéu
chinh khong gian cho phép céi tao, tai
thiét cac khu chung cu cii ma van dam
bao tai dinh cu tai chd, duy tri cac maoi
quan hé xa héi da hinh thanh.

5. Nhirng thach thdac dat
ra khi van hanh quyén
khéng gian

Viéc cong nhan quyén khdng gian mgi
chi 1a budc khéi dau. D& quyén nay
thuc sy trd thanh céng cu quén Iy hiéu
qua, can giai quyét hang loat van dé
phtc tap nhu phudng phap dinh gia
khong gian ba chiéu, xay dung hé
théng dang ky va co sé di liéu khong
gian 3D, cling nhu phén dinh r6 rang
moi quan hé quyén - nghia vy gitia chi
sl dung dat va chl thé sé hitu quyén
khéng gian.

Pac biét, vdn dé quyén khong gian
gian tiép va ngudng chiu tai cta ha
tdng do thi doi hdi cac quy chudn ky
thuat va co ché giam sat chat ché
nhdm dam bao an toan, chat lugng
séng va phat trién bén viing.

6. Pé xuat chinh sach va 16
trinh thé ché& héa quyén
khéng gian

Trén cd s& nghién ctu ly luan va kinh
nghiém qudc t&, viéc thé ché hoa
quyén khéng gian tai Viét Nam can
dudgc tiép can nhu mot qua trinh tién
hoéa thé ché co kiém soat, thay vi mot
cudc cai cach dot ngot. Trudce hét, can
dua khai niém quyén khong gian vao
cac luat chuyén nganh then chét nhu
Luat Quy hoach dd6 thi - néng thén,
Luat Xay dung va du thado Luat Quan
ly phat trién do thi.

Song song vé6i dé 1a ddi mai phuong
phap quy hoach, chuyén tii mé hinh
“chi dinh cling” sang md hinh xac lap
cac diéu kién bién va ngudng phat
trién, cho phép thuong thao linh hoat
trén cd s6 dong gop ha tang va Igi ich
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cbng cong. Cac co ché tai chinh mai nhu TDR, phi nang céap
do thi hay ngan hang quyén khong gian can dugc thi diém
tai mot s6 do thi I6n trude khi nhan rong.

L6 trinh thé ché& hoa c6 thé dugc trién khai theo cac budc:
(i) tuyén truyén va tao déng thuan xa hoi; (ii) phap dién
hda khai niém trong cac luét lién quan; (iii) ban hanh nghj
dinh huéng dan vé chuyén nhugng va dinh gia quyén khong
gian; (iv) tich hgp quyén khong gian vao quy trinh lap va phé
duyét quy hoach; (v) xay dung hé théng di liéu khéng gian
3D; va (vi) hoan thién cac nghia vy tai chinh gan véi quyén
khéng gian.

Két luan

Quyén khéng gian khong phai 1a mot khai niém xa la hay
mang tinh &p dat ti bén ngoai, ma la sy phan anh phap Iy
cla nhiing gi da va dang ton tai trong thuc tién phat trién
do thi Viet Nam. Viéc thé ché héa quyén khong gian, néu
dugc thyc hién than trong va c¢6 10 trinh, sé gop phan giai
phong ngudn lyc dat dai - khdng gian dang bj kim ham bdi
cac coéng cu quan ly lac hau, dong thdi tao nén tang cho

mot mé hinh quan tri d6 thi hién dai, hiéu qua va céng béng
hon. Trong béi canh Viét Nam dang diing truéc yéu cau ddi
mé&i manh mé vé thé ché va phuang thic phat trién, quyén
khong gian c6 thé trd thanh mot trong nhiing chia khéa quan
trong dé tai cau tric nén kinh t& d thj theo huéng bén viing
va sang tao.
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