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NGUYEN TAT DAT

MOT SO GOP Y SUA POI

PHAP LENH TIN NGUONG, TON GIAO NAM 2004
Tém tit: Bai viét dé cdp dén tw duy xdy dung phdp ludt vé tén
gido trong diéu kién nha meée phdp quyén xa hi chi nghia ¢
Viét Nam va mét sé quy dinh chua hop 1y trong “Phdp 1énh tin
ngudng, ton gido” ban hanh nam 2004. Trén co sé do, tdc gia dé
xudt mét s6 ni dung sira déi “Phdp lénh Tin nguéng, Ton gido”,
g0p phan hoan thién hon phdp ludt vé ton gido ¢ Viét Nam.
T khoa: “Phdp lénh Tin nguong, Ton gido”, tén gido ¢ Viét
Nam, hoat déng ciia cdc té chirc ton gido.

1. D4n nhap

Véi sy ¢d gang cia cdc co quan lién quan, dic biét 1a Ban Tén gido
Chinh pht, Phdp lénh Tin nguéng, Ton gido (tix ddy viét tat 1a Phdp lénh)
da dwoc ban hanh nam 2004. Phdp lénh da tao ra tim khién phdp ly vira
bao vé quyén tu do ton gido ctia nhan dan quy dinh trong Hién phdp 1992,
vira ngdn ngira cdc hién tuong mé tin, dong thoi 1a cong cu hitu hiéu dé cdc
co quan quan 1y nha nude c¢6 tham quyén duy tri 6n dinh xa hoi.

Tuy nhién, céc diéu kién kinh té xa hoi trong nudc va ngoai nudc gan
day c6 nhiéu thay doi, quan hé qudc té cuia Viét Nam ngay cang mé rong,
vi thé cta nudc ta trén truong quéc té dan duoc khfmg dinh (Viét Nam
dugc bau vao Hoi dong Nhan quyén Qudc té'), dic biét diéu khoan quy
dinh trong Hién phdp 2013, “Moi ngudi c6 quyén tin ngudng, tén gido,
theo hodc khong theo mdt ton gido ndo. Céc ton gido binh dang trudc
phap luat™?, khién cho mot s6 quy dinh trong Phdp Iénh can sira doi.

2. Mt s6 ndi dung sira doi Phdp lénh
2.1. Quan diém sira d6i Phdp lénh

Mot 13, Viét Nam dang x4y dung nha nuéc phdp quyén xa hoi chu
nghia ctia dan, do dén, vi dan. Vi vay, Phdp Iénh can sira di theo huéng
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Nha nuéc mé rong cdc quyén cho nhan dan va dam bao nhiing quyén 4y
duoc thyc hién trong thuc té. Mot nha nudc manh la khi cac quyén cua
cong dan duoc mo rong va ngly cang viing chic. Tu do ton gido 1a mot
quyén ciia con ngudi duge hién dinh. Do vy, Phdp Iénh c¢6 nghia vu dua
quyén 4y vao cudc séng. Can phan biét nhu ciu ton gido voi quyén tu do
tén gido ctia ngudi dan. Quyén phai duoc thyc thi, con nhu ciu thi ¢6 thé
déap trng mot phan hay toan b tiry theo diu kién cu thé. Vi vay, ndi dung
Phdp Iénh phai thé hién rd rang va cu thé, tranh nhitng quy dinh chung
theo 16i nghi quyét hay khau hiéu chinh tri.

Hai 13, linh vyc ton gido c6 tinh dac thu, khac véi nhiéu linh vuc khoa
hoc khdc. Vi vy, Phdp Iénh phai cin bang giita nhan thiic khoa hoc véi
niém tin t6n gido va quan diém chinh tri cia Nha nu6c. Hon nita, can
phai xdc dinh ro ring, Nha nuéc khong quan 1y va didu chinh hoat dong
t6n gido véi tu cach 12 hinh thai tu duy, 12 niém tin ciia con nguoi, ma chi
quéan 1y hoat dong ctia céc to chitc thudc vé ton gido. Boi vi, nhimg hoat
d6ng nay ludn tic dong dén xa hoi cling nhu v6i Nha nudc theo giao dién
rong va nhiéu chiéu kich khic nhau. Vi vay, tén goi cta Phdp [énh nén
chinh sira lai 13 Phdp énh vé hoat ddng cia cdc t6 chire ton gido.

Ba 1a, dugc ban hanh sau cdc van ban phap luat khac, vi vay Phdp
[énh vira phai tuan theo cdc quy pham cua cdc luat c6 hi€u lyc cao hon,
vira tranh 13p lai hay chong chéo, ddng thoi phét hién nhitng quy dinh bét
hop 1y cua cdc quy pham phdp luat khac dé kién nghi co quan c¢6 thim
quyén stra doi kip thoi nhim dam bao nguyén tic phdp ché trong khoa
hoc phép ly.

Bén 13, van phong cua Phdp Iénh cin ngin gon, khong 1ap lai quy
dinh dd c6 & cdc bd luat khéc, va trong chinh Phdp 1énh. Két cdu cua
Phdp lénh can c6 tinh quan hé nhan qua va chét ch&. N§i dung hoat dong
tén gido lién quan dén cd nhan va té chirc nudc ngoai nén quy dinh trong
moét chuong (Chuong V). Can thay dbi tu duy cta hudng soan thao luat
la dit ra nhiéu quy pham theo kiéu c6 con hon khong dé diéu chinh (rang
budc - TG) céc quan hé xa hoi. Pidu d6 din dén hau qua 13, mot mat luat
dat ra nhung ngudi dan thudng xuyén vi pham dan dén nhon luat; luat dat
ra nhung co quan nha nudc khong du nhan Iyc va thoi gian dé thi hanh
din dén théi quen vura vO trdch nhi€m, vua 1gi dyng vi thién kién c4 nhan
(ua thi khong kiém tra, khong wa thi kiém tra). Mat khac, nguoi dan cam
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thdy bi quan 1y git gao din dén suy nghi, luat dit ra dé gdy khé chi
khong phai dé bao vé ho.

2.2. Mt 56 dong gop cu thé nham sira doi Phdp lénh

Piéu 1 quy dinh: “Céng ddn c6 quyén tu do tin ngudng, tén gido, theo
hodc khong theo mot tdn gido nao. Nha nudc bao dam quyén tu do tin
ngudng, tén gido cua cong dan. Khong ai duge xdm pham quyén tu do
ay. Cic ton gido déu binh dang trudc phdp luat. Cong dan c6 tin ngudng,
ton gido hoac khong c6 tin ngudng, ton gido, cling nhu cong dan cé tin
ngudng, ton gido khac nhau phai tén trong 1an nhau™. Noi dung nay nén
sira d0i 1a: “Moi nguoi c6 quyén tu do tin ngudng, ton gido, theo hodc
khong theo mot ton gido nao. Cac toén gido binh ding trudc phép luat.
Nguoi theo hay khong theo ton gido cling nhu ngudi theo cic tdn gido
khac nhau déu phai t6n trong nhau. Nha nudc tén trong va bao ho quyén
ty do tin ngudng, tén gido, khong ai dwoc xdm pham quyén tu do Ay”.
Viéc stra doi nhu vay, theo ching tdi, vira phtt hop v6i Hién phdp 2013,
vira ngan gon, néu 1o cdc d6i tugng diéu chinh.

Piéu 2 quy dinh: “Chirc sic, nha tu hanh va céng dan cé tin ngudng,
ton gido dugc huong moi quyén cong dan va cé trach nhiém thyuc hién
nghia vu cong dan. Chtc sic, nha tu hanh c6 trach nhiém thudng xuyén
gido duc cho tin dd long yéu nudc, thuc hién quyén, nghia vu cong dan
va ¥ thirc chap hanh phap luat™. Noi dung nay nén stra lai thanh: “Ngudi
¢6 hay khong c6 tin ngudng, ton gido, chirc sic, chirc viéc, nha tu hanh 1a
cong dan Viét Nam duge huong quyén va thyc hién nghia vu nhu cdc
cong dan khac”. Phan chinh sira nay thém “chirc viéc”, vi day 1a thanh
phan c6 vai trd quan trong trong hoat dong cua cdc to chire ton gido; bo
phan quy dinh trach nhiém cta chuc sic, chtc viée, nha tu hanh vé gido
duc l1ong yéu nudc, vi vé nguyén tac ting trich nhiém thi ting quyén han.
O doan trén quy dinh dia vi phép 1y cta cdc ddi twong niy ngang nhau va
ngang vdi cong dan khdc, thi khong quy dinh thém vé trdch nhiém. Hon
nira, 1ong yéu nudc 1a don vi khé do ludng va c6 nhidu quan diém khac
nhau vé yéu nudc ciing nhu céch bay to 1ong yéu nudce, do d6 c6 thé dan
dén loi dung dé giang giai 1ong yéu nude khic véi quan diém cia chinh
quyén: yéu nudc gin lién véi yéu chii nghia xa hi.

Piéu 3 quy dinh vé thuat ngit. Nhu da néu, theo chiing tdi, ndi dung
diéu nay nén bo sung thuat ngit “chirc viéc” va mé rong thuat ngit “hoat
ddng t6n gido” bao gdm ca “sinh hoat ton gido”, con “sinh hoat tén gido”
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12 céc hanh vi thyc hanh nghi thire thd cting, cau nguyén, bay to dirc tin.
Mot s6 ¥ kién cho ring, nén bd sung thuat ngit “ta dao” theo nghia: “Ta
dao 1a hoat dong mang hinh thirc tin ngudng ton gido cuia cd nhan hay
nhém ngudi trai phép luat, xAm pham an ninh trét tw, trdi v6i thudn phong
my tuc, xuyén tac lich stt, phd hoai khéi dai doan két dan toc va nhitng
truyén thong tét dep ctia dan toc Viét Nam”. Muc dich cia diéu nay dé c6
can ctr xtr ly hoat dong ctia ca nhan, nhém ngudi 19i dung chinh sach ty
do ton gido cua Pang va Nha nudc. Nhung theo ching tdi, didu nay
khong nén vi, “ta dao” tiéng Anh 1a “heresy”, gbc tiéng Hy Lap la
“hairein” dugc giai thich: “Quan niém toén gido khac vdi quan ni€m cua
mot gido hoi da c6. Thoi cd dai, hairesis chi mot trudng phéi tu twdng
hay mot trudng phéi triét hoc, nhung thut ngit nay rat sém duoc hiéu
theo nghia “hoc thuyét nguoc lai v6i chinh théng” trong Kitd gido. Ton
gido nay coi quan niém dugc cac nha than hoc dua ra nhu 1a mot sai 1am
¢d ¥ va ngoan cb chdng lai mot gido didu dugc kham phd va giang day
nhu vén ¢6 trong Gido héi Giatd gido dwoc xac dinh nhu vy, ta dao
(nghich dao) mang theo mot su ndi ddy chdng lai uy quyén ton gido. N6
1udn ludn bi céc cong dong trimg phat nghiém khic. Tat ca nhiing cong
ddng dau tién déu dua t6i hdu qua 12 1én 4n cic ta dao’™.

Nhu thé, nghia ctia thuat ngit “ta dao” theo cich hiéu cta cic ton gido
khic véi dinh nghia da d& cap ¢ trén c6 thé dan dén ky thi ton gido, chua
ké c6 thé din dén xung dot tén gido va mau thuan tryc tiép véi quy dinh
& Piéu 1: “Céc ton gido binh dang trudc phap luat”. Thém nira, trong lich
sir, khdi niém “ta dao” dugc nha Nguyén diing khi trimg phat Cong gido
khi ton gido nay tim cdch dung chan & Viét Nam véi lap luan “Tay
Duong ta dao, trir ta dao nhu trir cé 16ng vuc”. Pay la cdi c& dé thyc dan
Phép nd sing xdm lugc Viét Nam. Chua ké khai niém nay c6 thé bi giai
thich d6i voi viéc xir 1y nguoi c6 kha ning tim mo nhung tim khong
ding, dan theo nhiéu hé lyy, mau thuin xa hoi khi ai d6 bi coi 1a ké ta
dao, d6i khi nham 1an sang nghich dao, vd dao. Theo ching t6i c6 thé can
nhic lya chon khéi niém “mé tin” thay cho “ta dao”, nhung gii thich ro
hon dé c6 thé 4p dung khi thuc thi phap ludt trong cudc song.

Piéu 6 quy dinh quan hé qudc té vé ton gido nén chuyén sang Chuong
V s& thuan loi cho nguodi nude ngoai cling nhu cic co quan ap dung phap
luat khi diéu chinh quan hé ton gido ¢ yéu té nudc ngoai.
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Khoan 2, Piéu 9 quy dinh: “Trong hoat dong tin ngudng, ton gido,
ngudi c6 tin ngudng, tin dd c6 trdch nhiém ton trong quyén ty do tin
ngudng, tén gido va quyén ty do khong tin ngudng, ton gido cua nguoi
khdc; thyc hién quyén ty do tin ngudng, ton gido khong can trd thyuc hién
quyén va nghia vu cong dan; hoat dong tin ngudng, ton gido ding quy
dinh cua phdp luat”®. Theo ching tdi, thay thuat ngit “trdch nhiém” bang
“nghia vu”, vi quyén han va nghia vu di lién nhau, nghia vu thi budc phai
thuc hién, con trdch nhiém c6 thé ¢6 trach nhiém cao, c6 thé c6 trdch
nhiém thfip, tham chi 1a vo trach nhiém.

Khodan 1, Piéu 11 quy dinh: “Chirc sic, nha tu hanh dugc thyc hién 18
nghi ton gido trong pham vi phu trach, dugc gidng dao, truyén dao tai cdc
co s ton gido””. Khodn 2 cta diéu nay quy dinh: “Trudng hop thuc hién
18 nghi ton gido, giang dao, truyén dao ngodi quy dinh tai khoan 1 Piéu
nay phai c6 sy chap thuan ctia Uy ban nhan dan huyén, quan, thi xa (sau
day goi chung 14 Uy ban nhéan déan cp huyén) noi thyc hién”®. Quy dinh
nay khong sét 1im véi thuc té dan dén nhon luat. Léy vi dy, mot tu si
Phat gido & Bac Ninh sang thyc hién nghi 1& hay giang phdp ¢ Ha Noi
trong ngay, ho s& khong trinh bao theo luat va ciing chac khong mot cong
quyén ndo man cdn dén dé thi hanh luat trir trudng hop do thién kién.

Piéu 15 quy dinh: “Hoat dong tin ngudng, ton gido bi dinh chi néu
thudc mot trong céc trudng hop sau:

1. Xam pham an ninh qudc gia, anh huéng nghiém trong dén trat tu
cong cong hay moi truong;

2. Tac dong xau dén doan két nhan déan, dén truyén thdng tot dep cua
dan tdc;

3. Xam pham tinh mang, sttc khoe, nhan pham, danh du, tai san cia
ngudi khéc;

4. C6 hanh vi vi pham phép ludt nghiém trong khac™’.

Theo chiing t6i, ndi dung nay nén sira doi thanh:

“Hoat dong tin ngudng, ton gido bi dinh chi va tam dimg néu thude
mot trong cic trudng hop sau:

a, Vi pham mot trong cdc quy dinh tai Khoan 2, Diéu 8, Phdp Iénh nay
(khong phai nhic lai quy dinh & Diéu 8).

b, C6 dich bénh da cong bd tai khu vuc dién ra hoat dong 12 hoi ton gido;
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¢, Khi c¢6 de doa hién hiru xdy ra thién tai, hay sy ¢ méi truong da
duogc co quan ¢6 thim quyén canh bdo”.

Khodn 1, Piéu 16 quy dinh: “T6 chirc dugc cong nhan la t6 chirc ton
gido khi c6 du cdc diéu kién sau day:

a, La to chirc cta nhitng nguoi ¢6 cing tin ngudng, cé gido ly, gido
luat, 1& nghi khong trdi voi thuan phong, my tuc, loi ich cua dan toc
(...)""°. Theo chiing tdi, nén bo cum tir “cling tin ngudng” vi trdi cdc quy
dinh khic trong Phdp Iénh, ma thay bang “ciing niém tin tén gido” (céc
khoan khéc giit nguyén).

Khodn 2, Piéu 21 quy dinh: “Ngudi phu trich co s& tén gido khi nhan
ngudi vao tu c¢6 trach nhiém diang ky véi Uy ban nhan dan cip xd noi c6
co sO ton gido™!". Noi dung ndy nén sira lai thanh: “Uy ban nhan dén cip
X4, noi ¢6 co s& ton gido, cé nghia vu dang ky cho ngudi vao tu, sau khi
nhan dugc thong bdo chip thuin cua ngudi phu trich co sé ton gido doi
v6i ngudi di tu”. Néu quy dinh nhu vay, luat d& di vao cudc sdng va
ngudi dan thay luat 12 hanh lang phép 1y dé bao vé quyén han cho ho.
Niém tin ciia din ching 12 co s& cho sy bén vitng cua chinh quyén.

Khoan 1, Piéu 22 quy dinh viéc phong chirc, phong phdm, bd nhiém,
bau ctr, suy cir trong tén gido do to chirc ngoai nudc thyc hién nén
chuyén vé Chuong V, phan quan hé qudc té.

Khoan 2, Piéu 24 vé nodi dung va chuong trinh dao tao cia trudng dao
tao nhirg nguoi chuyén hoat dong t6n gido can bo sung mdn hoc gido
duc c6ng dan 1a moén hoc chinh khéa.

Khodan 1, Piéu 28 quy dinh: “Co sé tin ngudng, to chirc t6n gido dugc
t6 chtrc quyén gép, nhdn tai san hién, ting, cho, trén co s& ty nguyén cla
cd nhan, t6 chtc trong nude va td chirc, cd nhin ngoai nudc theo quy
dinh ciia phap luat”'2. Phan t6 chirc, cd nhan ngoai nudc cho, hién, ting
tai san cho co so tin ngudng, td chic ton gido can bd sung thém &
Chuong V.

Piéu 28 chua quy dinh v& tién bac va i san ding cing & co sO ton
gido. Theo chiing toi, ndi dung nay can dugc bd sung. Béi vi, thuc té cho
thiy, nhitng co s& tén gido danh tiéng nhu khu di tich chiia Huong, khu
di tich Yén T, khu di tich chtia B4i Dinh, dén Song, dén Tran,... thu hiit
hang triéu nguoi dén hanh 18, chiém bai voi hang ty dong dang ciing
thuong xuyén, trong khi d6 nhiéu co s¢ ton gido khac khong dii tién bac
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dé trung tu va ton tao. Do d6, ndi dung nay can quy dinh rd nhu sau:
“Tién cong dirc va tai san dang cing tai co s& tin ngudng, ton gido phai
stt dung ding muc dich, phuc vu cho tin ngudng, ton gido va loi ich cua
cong ddng khu vyc c6 co sd tin ngudng, ton gido va cong ddng dan cu
khac khi c6 yéu cau”.

Chuong V “Quan hé quéc té cua to chirc ton gido, tin do, nha tu hanh,
chtrc sic”, nén sira d6i ngin gon lai thanh “Quan hé quéc té vé ton gido”.

Piéu 34 nén chia thanh hai khoan: B6 sung Khoan 1 (chuyén tir Diéu 6):
“Quan hé giita Nha nudc Cong hoa xa hoi chu nghia Viét Nam véi céc quic
gia, to chirc quic té vé van dé lién quan dén ton gido phai dua trén nguyén
tic ton trong doc 1ap, chii quyén, khong can thiép vao cong viéc ndi bd cia
nhau, binh ding, cdc bén ciing c¢6 loi, phit hop véi luat phap mdi bén, phap
ludt va thong 1& qudc t€”"°. Khoan 2 giir nguyén Diéu 34 cil.

Tuong tu, Piéu 36 nén chia thanh hai khoan, v&i mot sd stra ddi nhu
sau: Khodn I: “Chuc séc, chirc viée (bd sung thém), nha tu hanh 12 nguoi
nude ngoai da duoc co quan quan 1y nha nude vé ton gido & Trung wong
chép thuin hoat dong ton gido & Viét Nam phai tudn tha phép ludt Viét
Nam va tén trong quy dinh ciia t6 chtic ton gido ¢ Viét Nam”. Khodn 2
(chuyén mot phan cia Khoan 1, Piéu 22): “Viéc phong chirc, phong
pham, b6 nhiém, bau ct, suy cir trong ton gido do td chirc ton gido nudce
ngoai thyc hién phai dugc sy chap thuan ctia co quan quan 1y nha nuéc
vé toén gido & Trung wong”.

3. Thay 10i két

Trén co s& 1y thuyét vé& nha nudc phap quyén, mdi quan hé gitra Nha
nudc Viét Nam voi céc to chie ton gido, thuc té hoat dong cua céc t6
chtrc ton gido & nudc ta trong thoi gian qua, ching toi xin néu mot sb
déng gép vé tu duy khi tién hanh xay dung van ban phdp lut diéu chinh
linh vyc ton gido. Chiing tdi cling cAn nhac dua ra mot s quy pham moi,
stra d6i, bd sung cho Phdp Iénh nham dua thém théng tin cho cdc co quan
hiru trach tham khao khi x4y dung phdp ludt vé ton gido, véi mong mudn
luat phap bao dam céc quyén dan chi cho nhin dan va di vao thyc té
cudc song, chir khong phai cdc quy dinh ndm ngoai 1& cudc séng va chi
ton tai trén gidy./.
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Abstract

SOME IDEAS FOR AMENDING “ORDINANCE ON BELIEF AND
RELIGION”

The article indicated the thinking of religious legislation in terms of
the Socialist Jurisdiction State in Vietnam and some irrational
stipulations in the “Ordinance on Belief and Religion” issued in 2004. On
this basis, the author proposed some contents in the “Ordinance on Belief
and Religion” needed to amend for improving the law on religion in
Vietnam.

Keywords: “Ordinance on Belief and Religion”, religion in Vietnam,
the activities of religious organizations.



