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HOAT PONG XA HQI CUA CAC TO CHUC
TON GIAO O VIET NAM: TIEP CAN TU NGHIEN CUU
PHAP NHAN TON GIAO

Tom tit: Cdc van ban phdp quy ciia Pang va Nha mede Viét Nam
vé linh vuec ton gido (truée khi Ludt Tin ngudng, Ton gido sé
02/2016/QH14 c6 hiéu liwc thi hanh) khong néi dén “phdp nhan
t6n gido” mdc dii phdp ludt déu da thira nhin (céng nhdn) cdc t6
chike tén gido, cho phép cdc 16 chire tén gido dwge dang ky sinh
hoat, hoat dong ton gido theo quy dinh cua phdp ludt hién hanh.
Ludt Tin nguong, Ton gido so 02/2016/QHI4 la van ban phdp 1y
méi nhat dé cdp dén phdp nhdn cia 16 chire ton gido, té chire tén
gido true thude ké tir ngay duwoc co quan nha nuée cé tham quyén
cong nhdn. Sau khi Ludt Tin nguong, Ton giao dwoc ban hanh va
¢6 hiéu luc, cdc 16 chire tén gido cho doi ¢ Ludt nhitng quy dinh vé
phdp nhan cho té chikc tén gido dé ho dwoc dai dién phdp nhén
cua minh tham gia vao cdc giao dich dan sy, hogt dong xa hoi
khac ngodi hoat déng tén gido. Song van dé phdp nhan tén gido ¢
Viét Nam co nhitng khdac biét so voi thé gioi sé duoc ban dén
trong bai viét nay. Voi chii dé nay, bai viét sé giai quyét mdy van
dé sau: Phdp nhéan va phdp nhan tén gido la gi? Phdp nhan tén
gido trong cac hoat dong xd hgi ¢ Viét Nam so sanh thé gioi.

Tir khéa: Hoat dong xd héi; 16 chirc tén gido; phdp nhan tén gido.

1. Phap nhéan

Phéap nhan 1a mot thuat ngit phap 1y khda mo hd, boi ban than tir
dién va cac bo luat chuyén nganh ciing chua dinh nghia thé nao 1a
phap nhan, chi néu nhiing diéu kién dé duoc thira nhan 1a mot phap
nhan. Do véy, c6 nhiéu cach giai thich khac nhau vé phap nhan.

* Hoc vién Chinh tri Qudc gia H5 Chi Minh.
Ngay nhan bai: 24/4/2018; Ngay bién tap: 7/5/2018; Ngay duyét dang: 18/5/2018.
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C6 quan diém cho rang, phap nhan khong danh cho mét nguroi (mot
c4 thé nguoi), vi khoan 1, Diéu 74 ctia Bo luat Dan sy nude Cong hoa
xa hoi chu nghia Viét Nam nam 2015 quy dinh, tai san ciia phap nhan
phai doc lap vdi tai san cua ca nhan va cta cac phap nhan khac, do do
néu phap nhan thira nhan cho mot ngudi thi tai san cua anh ta tring
khit v&i tai san ciia phap nhan. Do vay, phap nhan chi cho mér 16 chirc
hodc mot nhom nguwoi vi nod thoa man dﬁy du cac diéu kién dé duoc
cong nhan phap nhan. Nhung nhu thé, cha thé phap nhan 1a mét chi
thé triru tugng vi nd gén véi mot té chire, mot hdi doan. Mic du to
chuc d6 phai c6 mét ca nhan dai di€n nhung cd nhan dai dién do
khong phai chiu trich nhiém vé phap nhéan ciia to chirc ma minh 1a dai
dién, ké ca tai san cua phap nhéan. Phap nhan chi chiu trach nhi¢m vé
tai san cua minh va chi trong gidi han tai san cuia phap nhan (nghia la,
cac thanh vién hodc ngudi dai dién phdp nhan chi phai chiu trach
nhiém trong pham vi phan vén gdp vao to chiic va chi phai tra no hét
tai san do6 1a thoi), do do, nang Iyc va trach nhiém cua phap nhan duoc
xem la trach nhiém hiru han.

Can ctr theo quy dinh cia B¢ ludt Ddn sy va Ludt Doanh nghiép,
phap nhan duogc hiéu 1a nhimg 6 chite c6 tu cach phap ly doc lap dé
tham gia cac hoat dong phép Iy khac nhu chinh tri, kinh té, xa hoi... Tuw
cdch phap nhdn 1a tu cach phap ly dugc Nha nudc cong nhan cho mgt
16 chirc (hay mot nhom nguoi) cd kha nang tdn tai, hoat dong doc lap va
chiu trach nhiém trudc phap luat. T6 chie duge goi 1a phap nhan (co
nhiing biéu hién tuong ty nhu mot thé nhan, tirc 13 nhu mot con nguoi
trén phuong dién phap 1y chir khong phai con ngudi thyc thé).

Mot t6 chirc duoc cong nhan 1a phap nhan khi thoa mén 4 didu kién
sau:

(1). Phai duoc ton tai dudi mot hink thdi xdc dinh, tic 1a phai co
tén goi, viéc dat tén cho phap nhan do phap luét quy dinh. Tén goi ctia
phap nhan dugc phap luat cong nhan va béo v¢.

T6 chirc dwoc cong nhan phap nhan phai do co quan c6 tham quyén
thanh 1ap, cho phép thanh lap, ding ky hodc cong nhan. Vi thé, t6
chte d6 dugc cong nhan 1a ¢6 tu cach phap nhan ké tir ngay duoc cp
gidy chimg nhan thanh lap.
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(2). Phai ¢6 co cdu t6 chirc chdt ché dam bao cho t6 chirc co kha
ning hoat dong va diéu hanh mot cach nhat quan cac hoat dong phap
nhan dugc quy dinh trong diéu 1¢ ciia phap nhan hoic trong quyét dinh
thanh 1ap phap nhan;

Phai ¢é nguoi dai dién (theo phap luat) dé nhan danh (thay mat, dai
dién) cho phéap nhan thuc hién cac giao dich.

Phép nhén c6 con dau riéng do nguoi dai dién cta to chic quan 1y
va st dung.

(3). Co tai san doc ldp voi cd nhan, 16 chirc khdc va tu chiu trach
nhiém bang tai san do.

Theo d6, tai san cta phap nhan 14 tai san thudc quyén sé hitu cia
phép nhan (hodc do nha nudc giao cho quan ly), khong phai la tai san
cua ca nhan dai dién cho phép nhan do.

Tai san d6 phai hoan toan tach bi¢t voi tai san clia cac ca nhan la
thanh vién. Pay 1a sy khac biét rat 16n dé phan biét giita phap nhan va
thé nhan (cé nhan).

(4). Phap nhan dugc tham gia cac quan hé phap luat mdt cach doc
lap thong qua nguoi dai dién (theo phap luat). Nguoi dai dién 1a mot
c4 nhan c6 quyén thuc hién moi giao dich dan sy phat sinh trong qua
trinh hoat dong. Tham gia vdi tu cach 1a nguyén don, bi don khi moi
quyén loi ctia phap nhan bi xAm pham. C6 quyén lgi va nghia vu lién
quan trudc toa an, trong tai va cac quyén va nghia vu khac theo quy
dinh cua phap luat.

Trong truong hop nguoi dai dién theo phap luat bi bat giam, bi bo
t0, bi chét hodc khong con du kha ning dai dién nita thi phap nhan do
co quyén bau ra nguoi dai dién mai dé tiép tuc hoat dong, c6 nghia 13,
phap nhan khong bi phy thudc vao bat ctr mot ca nhan nio.

Nhu véy, phap nhan cho mét t6 chirc dan su (hay t6 chic chinh tri -
x3 hoi) 1a sy thira nhan cua phap luat vé dia vi phap 1y cua t6 chuc do,
dé phap nhan c6 thé tham gia cic hoat dong xd hoi ma phap luat
khong cam.

2. Phap nhan ton gido
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Phép nhan t6n gido 13 gi cling khong duoc dinh nghia trong tat ca
cac van ban phap quy ciia Pang va Nha nuéc Viét Nam vé linh vuc
ton gidao. Nhidu qubc gia trén thé gidi cling khong noi dén “phap nhan
t6n giao” mic du phap luat ciia cac qudc gia d6 déu da thira nhan (hay
cong nhan) cac to chirc ton gido, cho phép cac to chiic t6n gido dugc
dang ky sinh hoat, hoat dong ton gido theo quy dinh cua phap luat
hién hanh.

Gan day, Ludt Tin ngueong, Ton gido s6 02/2016/QH14 duogc Qudc
héi nudc Cong hoa xa hdi chu nghia Viét Nam thong qua thang
11/2016 va c6 hi€u lyc thi hanh tir ngay 1 thang 1 ndm 2018 la van
ban phap 1y méi nhat dé cap dén phdp nhdn ciia t6 chirc tén gido, to
chire tén gido truc thude nhu sau: T6 chirc ton gido 14 phdp nhén phi
thwong mai ké tir ngay dugc co quan nha nudc co thim quyén cong
nhan'.

Ludt Tin nguéng, Ton gido ciing chi néu nhiing quy dinh diéu kién
va cip tham quyét cong nhan phap nhan cho céc to chirc ton gido va to
chirc ton gido tryc thudc, con thé nao 1a mot phap nhan phi thuong
mai thi phai tham chiéu Bg ludt Dén sy nam 2015, Diéu 75, 76 giai
thich sy khac biét gitta phap nhan thuwong mai va phap nhan phi
thuong mai, theo do, phap nhan phi thuong mai l1a phap nhan khong
c6 muc tiéu chinh 13 tim kiém loi nhuén; néu c6 loi nhun thi cling
khong dugc phan chia cho cac thanh vién. Phap nhan phi thuong mai
bao gém co quan nha nudc, don vi vil trang nhan dan, t6 chirc chinh
tri, to chirc chinh trj - x3 hoi, té chtc chinh tri - x4 hoi - nghé nghiép,
td chirc x3 hoi, to chirc xa hoi - nghé nghiép, quy xa hoi, quy tu thién,
doanh nghiép x hoi va cac t6 chirc phi thuong mai khac.

Can ctr trén cac van ban phap luat néu trén, to chirc ton gido & Viét
Nam dugc thira nhan phép nhan (trong hoat dong ton gido), nhung t6
chuce ton gido khong duwoc dai dién phap nhan ctia minh dé thuc hién
cac giao dich dan sy mang tinh thuong mai, kinh doanh vi muc tiéu
sinh 1oi (lgi nhuan). Néu c6 thanh l4p cac cong ty hay doanh nghiép
thi s€ chi 1a cac doanh nghiép xa hgi, mét thuat ngtt phap ly kha méi
mé dugc néu trong Diéu 76, Bé ludt Dan sy nam 2015, hiéu theo
nghia 1a mot doanh nghiép hoat dong kinh doanh nhung chi nham
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thuc hién cac myc ti€éu mang tinh xa hoi, lgi nhuan thu dugc sir dung
dé tai dau tu cho muc tiéu d6 hodc cho cong déng, thay vi l¢gi nhuén
cho cb déng hodc chu sé hitu.

Tru6e khi Ludt Tin ngudng, Ton gido ra doi, cac to chuc ton gido
tuy chua dugc thira nhan phap nhan nhung van dugc quyén diang ky
sinh hoat, hoat dong ton gido binh thuong. Sau khi Ludt Tin nguong,
Ton gidao duoc ban hanh va c6 hiu luc, cac td chirc ton giao cho doi
Ludt Tin nguéng, Ton gido quy dinh vé phap nhan cho to chirc t6n
gido dé ho duogc dai dién phap nhan cia minh tham gia vao cac giao
dich dan su, hoat dong xa hdi khac ngoai hoat dong ton gido va cung
cép cac dich vu cong cho xa héi nhu gido duc, y té, an sinh x4 hoi,...

Song van d¢ phap nhan ton gido trong cac hoat dong xa hoi va dich
vu cong ¢ Viét Nam van c6 nhitng khac biét so voi thé gidi s¢ dugce
ban dudi day

3. Phép nhén ton gido trong cac hoat dong xa hoi trén thé givi

Céc t6 chiic ton giao trén thé gidi c6 phap nhan (dugc luat phap
thira nhan va bao ho quyén tu do tao dung ton gido) ciing s€ dugc dam
bao cac quyén va nghia vu nhu cac phap nhan khac, cu thé, dugc tham
gia vao tat ca cac hoat dong kinh té, chinh tri, x3 hoi, van hoa, gido
duc, y té, tir thién, an sinh ma td chirc ton gido do cod thé ching minh
dugc nang lyc hay thé manh cta minh va dap ung cac diéu kién quy
dinh cua phéap luat, khong phan biét phap nhan thuong mai hay phi
thuong mai.

O céac nuéc phat trién, viéc dau tu cho cac du 4n vé co so ha tang
(duong, cang, cau, céng, truong hoc, bénh vién, cung cép dién, nudc),
cac dich vu cong nhu y té va gido duc doi hoi phai cé ngudn vén
16m, nhung nha nudc va cac td chure tw nhan hodc thiéu phuong tién,
hodc thiéu nguén von dé thuc hién nén nha nudc thuong kéu goi
nguén von xd hoi dé thuc hién cac du an nay, khong ngoai trir cac
ngudn von, ngudn tai chinh tir cac to chirc ton giao. Cac to chiic ton
gido & My thudng lam chu cac dy an phat trién kinh té va cung cip
cac dich vu xa hoi rat hidu qua ¢ nhiéu thanh phd thudc cac tiéu bang,
nhu: Chicago (Illinois), Baltimore (Maryland), Harlem (New York),
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Cleveland (Ohio), Los Angeles (California), Austin (Texas), va
Atlanta (Georgia). Hon 400 bo, nganh ¢ My dong tham gia nhu mot
dbi tac va cam két thuc hién cac sang kién cua Hiép héi Phdt trién
Céng dong cua Kité gido nham khoéi phuc, chinh trang d6 thi, xir 1y
ngudn nude thai. Cong ty Walt Disney va Atlantic Richfield, Quy Ford
da tai trg cho cac dy an cia gido hdi trong viéc cung cép cac dich vu
xd hoi nhu trg gitip nhitg nguoi nhap cu hoa nhap cong dong, day
hoc mién phi cho tré em nghéo, gitip d thanh thiéu nién da den tim
viéc lam. Nhiing nguoi nghién ma tiy, ngudi gia neo don, phu nit
(thét nghiép) lam viéc trong cac dong mai dam, phu nit bi lam dung
tinh duc, bao lyc gia dinh... déu c6 thé nhan dugce su tro giup, tai trg tir
cac to chirc ton gido thuong 1a dé dang va tét hon tir cac ngudn cia
Chinh phu.

O cac qubc gia Islam gido, mot to chuc tin dung Hoi gido co thé
cung cap mot ngudn tién cho cac doanh nghiép dau tu vao co sé ha
tang trén co so chia sé loi nhuan. Cac cong ty dau tu tin dung Hoi gido
hoat dong nhu cac quy twong hd. Ho dau tu tién cia khach hang vao
cb phiéu phd thong hodc sir dung chung dé kiém lgi nhuén thong qua
cac phuong thuc tai chinh nhu chiic ning cia cac ngan hang dang
thuc hién.

Heé thdng céc truong cao ding va dai hoc do t6 chirc ton gido (Cong
gi4o, Tin Lanh/Co ddc Phuc 1am) thanh lap va giang day c6 mit trén
khe"lp céc chau luc. S hoc sinh theo hoc tai cac truong do gido hdi to
chirc ngay cang nhiu hon cac truong cong lap vi & d6 cac giang vién
xem lao dong cua ho nhu 1a mot phﬁn cua 101 kéu goi thiéng liéng, ho
c6 phuong phap dac thu trong gido duc nhiing hoc sinh c6 hoan canh
dic biét vé gia dinh va dao duc. Cac truong hoc cua cac td chirc ton
gido (gidng nhu cac trudng tu thuc) cd quyén lam nhimng viéc ma &
cac truong cong lap kho lam dugc nhu chon lya gidang vién theo y
minh, khong nhét thiét gido duc tré em theo cac quy tic, chuan muyc
cung nhic, khong ky luat hoc sinh, dac biét 1a khong ap dung hinh
thirc ky luat dudi hoc.

Thé ché chinh tri (trong twong quan véi ton gio) ciia nhidu qudc
gia (chau Au, chiau A) 13 nha mede thé tuc (secular state) va tén gido
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cong ddn (civic religion), nghia la, khong c6 ton giao do nha nudc
thanh 1ap, khong c6 nha tho do nha nudc xay dung, ton gido 1a viéc
ctia x4 hoi dan sy, tat ca moi cong dan déu dugc quyén tu do tao dung
va lya chon theo mot ton gido niao do. Song, diéu nay khong dong nhat
v6i viée 1a khong co chiéu kich ton gido trong doi séng chinh tri,
khong phu nhén linh vuc chinh tri c6 chiéu kich ton giao. Kitd giao &
Anh, My thuong co chién dich tai trg cho céc dang phai chinh tri thuc
hién cac tuyén bd va chinh sach kinh té - xa hoi. Cac to chtrc ton gido
& cac qudc gia d6 co quyén va thuong xuyén 1én tiéng phan ddi manh
mé cic chu truong cta nha nude nhu quyén pha thai, luat hon nhan
d6ng tinh, nhan ban vo tinh hay nghién ctru khoa hoc trén té bao mam.
Vian dong, d4u tranh bao vé nhan quyén, yéu ciu cong nhan nhém xa
hoi dan sy doc 1ap véi chinh quyén tiéu bang va nha nudc. Mot sb to
chtc ton gido di “lobbied” (van dong hanh lang) cac chinh phu dé
cam st dung bom min. Cac phong trao mang tén Miia xudn Arab (ndm
2011) véi cac cude bao loan, biéu tinh, ty thiéu phéan ddi ché @6 ¢ cac
quéc gia thugc thé gi61 Arab nhu Tunisia, Algeria, Ai Cép, Yemen,
Jordan, Arab Saudi, Oman, Sudan, Syria, Iraq, Libya, Maroc, v.v... do
chinh cic nha hoat dong ton gido truyén ba thong diép cta ho thong
qua Facebook va Twitter.

Céc hi¢p hoi chinh tri - xa hoi véi phép nhén ton giao da va dang
hoat dong rat hiéu qua & nhiéu nué6c, vi du, Lién Cong doan Kité gido
(Duc) 1a mot to chirc Cong doan qudc gia & Duc bao gdom 280.000
thanh vién tham gia va lién két voi Lién minh chau Au (European
Union/ EU) va Lién doan Thuong mai Ty do (Free Trade Union).

Trude thé chién 1an thir IT (1945), rat nhidu cac bénh vién cta cac
t6 chirc ton gido dugce phép thanh 1ap dé kham chita bénh cho ngudi
dan. Nam 1937, & Trung Qudc da c6 254 bénh vién ciia cac t6 chirc
ton gido. Sau nam 1945, hau hét cac bénh vién nay déu dugce cai tao
mot phan hodc chuyén giao cho Chinh phil.

Céc quy xa hoi, quy tir thién cua cac to chire ton gido c¢6 phap nhan
dang hoat dong rat hiéu qua va tich cyuc trén nhidu qudc gia, nhu: Quj
Christian cho Tré em va Nguoi cao tudi; Ban Qudn Iy Y té Cong cdng
(CMMB); Quy vin déng Miia Chay cua Ha Lan; Cdc nha truyén gido
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Bdc di; Cdc nha truyén gido ciia ngueoi nghéo, Quy Hé tror Quéc té
cua Cong giao Scotland, Hoi St Vincent de Paul ctia Pakistan, v.v...

Chinh phii Hoa Ky xem t6n gido 1a mot ngudn lyc quan trong cia
qudc gia dé giai quyét cac van dé xa hoi. Chinh phi va cac nha tai tro
c4 nhan déu ung ho nhimg hoat dong xa hoi “duya trén duc tin” cta ton
gido. Hanh dong thiét thuc nhat cia Chinh phu dé thuc day cac dich
vu x4 hoi dya vao gido hoi 1a mién thué, sir dung tién thué hd tro cac
t chuc ton gido. Toa dn Toi cao Hoa Ky (hay con goi 1a T6i cao Phdp
vién Hoa Ky - Supreme Court of the United States) da phé duyét viéc
cho phép mé rong cac dich vu gido duc va xa hoi lién quan dén tén
gido% Toa an Tdi cao Hoa Ky ciing da tung thy 1y mot vu kién cua
nhém nguoi ndp thué lién bang, nhom cac gido si Do Thai gido kién
vé viéc chinh quyén lién bang di tai trg cho cac td chuc ton gido trong
du 4n vé quan hé tinh duc trudc hon nhan cua tré vi thanh nién 1a mot
hanh dong vi Hién va thach thirc Hién phép vi trong Tu chinh dn thir
nhat cia Hién phip Hoa Ky (The First Amendment to the
Constitution) nghiém cim viéc chinh phu trg cip cho cic nhom ton
gi40. Ho yéu cau Toa an phai giai trinh viéc cac t6 chic dugce nhan tai
trg cua Chinh phu phai 1a noi cung cép mdt sb loai dich vu nhit dinh
lién quan dén viée tu van, gido duc vé quan h¢ tinh duc trudc hon
nhéan cua tré vi thanh nién; dich vu ké hoach hoé gia dinh hodc nao
pha thai. Nhitng dich vu nay khong lién quan dén sy tham gia cua cac
t6 chte ton gido. Vu kién mang tén Bowen v. Kendrick (thang 3 nim
1988)* néu trén da dugc Toa an tdi cao phan quyét (thang 6/1988), cac
khoan trg cip lién bang cho céac t6 chirc ton gido trong dich vu lién
quan dén sinh hoat tinh duc vi thanh nién truéc hon nhan khong vi
pham Hién phép. Toa 4n di chi ra nhitng nguyén tic dé Qudc hoi
thong qua luat cho phép cac to chirc ton gido dugc nhan tai trg cua
Chinh phii hodc cac Lién bang véi mot muc dich “thé tuc hop phap”
dap ung cac ti€u chi sau:

(1). Céc té chirc dugc nhan tai trg khong gidi han véi bat ky to
chtre ton gido nao;

(2). Cac dich vu duoc cung cdp cho x4 hoi va ngudi dan khong
dugc mang tinh chit ton gido;
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(3). Khong c6 nguy co dung tién vién tro dé truyén ba ton gido;

(4). Cac 6 chirc ton gido khong phai 14 noi thy hudng duy nhat;

(5). Moi biéu hién hodc tac dong viéc thuc déy ton giao phai la
“ngau nhién va xa x6i”.

T6 chiac Union State Agency for International Development -
USAID cta Hoa Ky di ban hanh quy tic (ban hanh ngay 20/10/2004,
stra d6i 29/6/2016) vé su binh dang trong tham gia cong tac xa hoi cia
ctia cac to chirc ton gido (trong cac chuong trinh do USAID tai trg).
Quy tic cia USAID nhu mét 4n 1énh nham bao vé quyén binh dang
cho cac t6 chiic ton gido tham gia vao cac cong tac xa hoi, ngin cam
su phan biét dbi xir d6i vai tat ca cac td chirc hoi du diéu kién (bao
gom cé cac t6 chirc dwa vao dirc tin va céc to chic cong dong khac)
trong viéc canh tranh sy hd tro tai chinh cua lién bang dé thuc hién
cac chuong trinh dich vu xa hoi va nhiing nguoi hudng loi tir cac dich
vu d6. Quy tic dam bao rang, cac to chirc ton gido va cac to chirc cong
dong c6 thé canh tranh cong bang véi ngudn tai trg ciia USAID,
khong tinh dén dic diém ton gido clia ngudi ndp don. Hon nita, mic
di cac to chire dwa trén dic tin khong duoc st dung truc tiép ngudn
tién tai tro caa USAID cho cac hoat dong ton giao nhu tho clng, cau
nguyén, truyén gido, cai dao nhung ho co thé tiép tuc tham gia vao cac
hoat dong ton gido mién 1a chiing dugc tach biét thoi gian hodc khong
gian voi cac chuong trinh hoac dich vu dugc tai trg truc tiép tur
USAID, va su tham gia phai la tu nguyén cho nhitng ngudi huong loi
tur cac chuong trinh hoéc dich vu duogc tai tro boi USAID.

N6i chung, luat phap cta nhiéu nude trén thé gidi dudng nhu dang
tién t6i nhan thic hop ly réng, mot muc dich thé tuc co thé ton tai
trong mat bdi canh tén giao va nguoc lai, mot muc dich ton gido co
thé ton tai trong bdi canh thé tuc. Phap nhan ton gido hay phap nhan
thuong mai déu binh dang trong quyén, co hdi va nghia vu tham gia
cac hoat dong xa hoi, hoat dong nghé nghiép va cac hoat dong khac
khi d4 théa man cac diéu kién quy dinh ciia phap luat.

4. Phap nhan ton gido trong hoat dong xa hoi & Viét Nam: Mot
s0 vin dé dit ra
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O Viét Nam, to chirc ton giao khi bat dau thanh lap, cho phép thanh
lap, ding ky sinh hoat, ding ky hoat dong van chwa dugc nha nudc
cong nhan dia vi phap nhan. Phép nhan cua céc t chirc ton gido chi ¢o
dugc khi to chire tén giao do6 hoat dong on dinh lién tuc tir da 05 nam
trg 1én (ké tir ngay dugc cip ching nhan dang ky hoat dong ton giao)*.

Theo Diéu 86, Bé ludt Déan su nam 2015, nang luc phap luét dan sy
ctia phap nhan 14 khong bi han ché. Theo Didu 7 va Diéu 18, Ludt
Doanh nghiép nam 2017 quy dinh, cac phap nhan dugc quyén tu do
kinh doanh cac nganh nghé ma phap luat khong cam, chi nhiing t6
churc va ca nhan: co quan nha nudc, don vi vil trang nhan dan, can b,
cong chuc, vién chtic, s quan, ha s quan, quan nhan chuyén nghiép,
cong nhan, vién chic qudc phong trong cic co quan, don vi thudc
Quan dodi nhéan dan; si quan, ha si quan chuyén nghi¢p trong cac co
quan, don vi thudc Coéng an nhan dan Viét Nam méi khong co quyén
thanh 1ap va quan ly doanh nghiép tai Viét Nam. Trong hai b luat néu
trén, khong noi dén té chie ton giao. Nhu vy, quyén ciia phap nhan
ton giao khi tham gia vao cac hoat dong xa hoi (chang han 1a y té hay
gio duc) sé& chi bi gidi han boi cac luat gido duc, y té.

Hién tai, & Viét Nam, cac to chirc ton gido c6 phap nhan khong
dugc dai dién phap nhan ciia minh dé thanh lap cac t chirc nghé
nghiép, to chuc kinh té (san Xuét ctia cai vat chat cho xi ho1i), dau tu
tai chinh, dau tu xay dung co so ha téng (médc du lgi nhuén thu dugc
chi dé sir dung tai dau tu hodc cho cong ddng). Nhu vdy, phap nhan
ton gido chua binh déng vé cac quyén, nghia vu dan sy nhu cac phap
nhén khac, khong duoc tu do, canh tranh cong b?mg trong viéc tham
gia vao cac hoat dong xa hodi va dich vu cong (khi hdi tu déy du cac
nang lyc va diéu kién) ma phap luat quy dinh.

Phéap nhan ton gido ¢ Viét Nam ciing chua c6 co hdi, binh dang
trong viéc tiép can cac ngudn von wu dii cua Chinh phu hay cic t6
churc quéc té trong viéc trién khai thuc hién céc hoat dong xa hoi va
dich vu x4a hoi.

Bén canh d6, ¢ Viét Nam, cac to chirc phap nhdn khac ciing chua
tién toi va sin sang hop tac hay 1a d6i tac voi phap nhan ton gido trong
thuc hién cac du an x8y dung co so ha tﬁng (céu, cang, duong, cung
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cap dién, nudc, vién théng) va cac dich vu céng nhu y té va gido
duc....

Ban than cac phap nhan t6n giao (cac t6 chirc ton gido da duoc thira
nhén dia vi phap 1y) ¢ Viét Nam ciing chua c6 mot chién luoc
“chuyén dich” manh mé& tir citu roi tam linh sang citu tro- hién thuc.
Do @6, nang luc, diéu kién, tinh chuyén nghiép, tinh td chirc chua du
dé ching minh véi xa hoi va nha nude 1a minh s& lam tot hon cac to
chuc phap nhan khac trong céc cong tac xa hoi va dich vu cong nhu
mot s6 to chirc ton gido trén thé gidi da va dang thuc hién.

Tat ca cac diém con ton tai (ngh&n) néu trén can dugc thao gd tir
trong nhan thic/ly luan dén chinh sach, phap luat dé cac to chirc ton
gi4o ¢6 co hoi binh ding nhu cac phap nhan khac khi té chirc ton gido
dugc thira nhan phap nhan. C6 18, ching ta ciing can tién toi nhan thirc
hop 1y réng, “nha nudc nhd, xa hdi 16n”, bd may Nha nudc tinh gon
nhung manh va quén tri hi€u qua, con lai 1a khong gian cho nguoi dan,
cho céac to chirc xa hoi phét trién hét kha niang ctia minh. Chinh phu
chi can “mai sic” cong cu quan Iy vi md ciia minh dé danh gia, tham
dinh tinh hiéu qua cua cic phap nhan trong hoat dong xa hoi dé co
chinh sach phat trién, phat huy moi ngudn lyc xa hoi ké ca ngudn luc
clia cac to chuc ton gido. /.
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Abstract

SOCIAL ACTIVITIES OF THE RELIGIOUS
ORGANIZATIONS IN VIETNAM: RESEARCH ON THE
RELIGIOUS LEGAL PERSONS

Do Lan Hien
Ho Chi Minh National Academy of Politics

The legal documents of the Party and State of Vietnam in the field
of religion (before enforcement of the Law on Belief and Religion No.
02/2016/QH14) did not refer to the “religious legal persons” although
the law recognized religious organizations and authorized them to
register their religious activities according to the law. The Law on
Belief and Religion, the latest legal document, mentioned the legal
persons of religious organizations when they are recognized by the
State agency. After enforcement of the Law on Belief and Religion,
religious organizations could participate in civil service, social
activities beside religious activities. However, the religious legal
persons in Vietnam is different from the world so it will be discussed
in this article. The article addresses some of the following issues:
What is Legal Persons and Religious Legal Persons? Religious legal
persons through social activities in Vietnam: in comparison with the
world.

Keywords: Social activity; religious organization; religious legal
persons.



