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MOT SO BAT CAP TRONG THUC HIEN
LUAT TIN NGUONG, TON GIAO VA LUAT PAT DPAI
POI VOI PAO TIN LANH
(Nghién ciru tai tinh Gia Lai)

Tém tit: Moi quan hé nha nuoc va ton gido khong don thuan
chi thé hién qua cong tac quan ly nha nuoc déi véi hoat dong
t6n gido (cong nhdn t6 chirc, quan ly cac ngay 16, 1é héi ton
gido; cac hoat dong dao tqo, bé nhi¢m, ludn chuyén ciia cdc
chire sdc; tap hudn cho cdc chire sdc vé chi truong, chinh
sach ton gido cua Dang nha nuoc, dac biét la cong tac giai
quyét vin dé ddt dai tén gido...), ma con la cic moi quan hé
xa hoi nhw van dong churc sdc, chire viéc trong viéc thuc hién
chii trwong, dwong 16i, chinh sdach phdp ludt ciia Pdng, nha
nuwoc, phat huy gia tri dao dirc ton giao, dong gop tich cuc
cho cac hoat dong an sinh xa hoi... Trong cong tac quan Iy
nha nwée doi véi ton gido, nha mede dieu chinh cdc hoat
déng tén gido dua trén ludt phdp, trong d6 quan trong nhat la
Ludt Tin nguwong, Ton gido (2016) va Ludt Pat dai (2013),
phan ddt dai tén gido. Bén canh nhitng mdt tich cwe, dam bdo
quyén ty do tin nguong tén gido cua cdc tin do, tao diéu kién
cho t6 chirc ton glao phat trién, Ludt Tin nguong, Ton gido va
Ludt Ddt dai néu trén con mot s6 diéu, khodn bat cdp khi ap
dung trén thuc té, can khdc phuc. Bai bdo dé cdp dén mot so
bat cdp cua Luat Tin nguong, Ton giao va Ludt Pat dai trong
quan ly hoat dong ton gido hi¢n nay doi véi dao Tin Lanh ¢
tinh Gia Lai va dwa ra mét s6 khuyén nghi.

Tir khoa: Bt cdp; dao Tin Lanh; Ludt Tin nguéng, Tén gido;
Ludt Pat dai; Gia Lai.

* Vién’Dén t(:)c hoc, Vién Han lam khoa hog x4 hoi Viét Nam. )

Bai vit la ket qua nghién ctru cua DE tai cap Nha nude: Xdy diung moi quan hé giita
c%zinh quyén dia phwong va ton giao nham dam bao on d,inﬁ va d‘éng thudn xa hoi, Ma
s0: KX.01.35/16-20 do Vién Dan toc hoc chu tri, TS. Tran Thi Hong Yén lam Chu
nhiém.

Ngay nhan bai: 24/9/2020; Ngay bién tap: 07/10/2020; Duyét dang: 26/11/2020.
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Mé déu

Luat Tin ngudng, Tén gido dugc Qudc hdi nudec Cong hoa
XHCN Viét Nam khoa X1V thong qua ngay 18/11/2016, duge Chu
tich nude ky 1énh cong bd ngay 01/12/2016; chinh thirc c6 hiéu luc
thi hanh tir ngdy 01/01/2018. Sau mét thoi gian trién khai trén thyc
té, bén canh nhing thanh tyu dat duoc da boc 16 nhimng bét cap can
khic phuc, sira d6i, thdo g& nhitng “nut that” cho cac dia phuong,
tao ra su thong nhat giai quyét cac vu viéc lién quan dén ton gido.
Trén co so d6, cung ¢b mbi quan hé nha nudc va tén gido, ning cao
uy tin cta chinh quyén dia phuong, tao niém tin viing chic cho
chue sic, chuc viée va tin dd ddi v6i cac co quan quan 1y nha nude
vé ton gido.

Tir khi Luat Tin ngudng, Ton gido dugc trién khai téi nay, Ban
Tén gido Chinh pht - co quan quan ly nha nude vé ton gido cap Trung
wong dd chu dong thu thap nhitng ¥ kién gbp ¥, phan anh thong qua
nhiéu hinh thitc nhu: tiép nhan kién nghi tir cac co quan cip dudi
trong hé thong (Ban Ton gido tinh, Phong Noi vu huyén) va t6 chic
ton gido ¢ cac dia phuong; t6 chuc Hoi nghi danh gia nhiing thuan loi
va nhitng kho khan khi trién khai Lut Tin ngudng, Tén gido tai Ban
Ton gido Chinh pht véi sy tham du cua dai dién lanh dao Ban Ton
gi4o (S& Noi vu) cua 63 tinh thanh phd (thang 01/2019); t6 chirc Hoi
thao khoa hoc quéc té vé thuc thi Luét Tin nguong, Ton gido tai Pai
hoc KHXH&NYV (Pai hoc Quéc gia Ha No6i1) voi sy tham dy cac nha
khoa hoc, can bd quan Iy nha nudc vé ton gido (thang 4/2020); phdi
hop v6i Ban ton gido cac tinh to chirc Hoi thao khoa hoc vé nhiing
thuan lgi va kho khan trong hoat dong cua céc ton gido tai dia phuong
tur khi thue hién Luét Tin ngudng, Ton gido véi sy tham gia cua chinh
quyén dia phwong, cac can b lam cong tac ton gido, chiic sic, chirc
viéc trong tinh (Can Tho thang 7/2018, Tay Ninh thang 7/2019,...).
Ngoai ra, Uy Ban Trung uwong Mt trin T qudc Viét Nam di t6 chirc
Hoi thdo giam sat viéc thyc hién Luat Tin ngudng, Ton gido voi su
tham gia dong gop ¥ kién cua cac nha khoa hoc, dai biéu tir cac dia
phuong trén ca nudc (thang 6/2019), v.v...
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Nhitng dong théi trén day cho thay sy quan tim clia cic co quan
chirc ning, nha khoa hoc ddi vé6i viée trién khai thyc hién Luat Tin
ngudng, Ton gido. Nhu vay, mot cau héi dat ra 1a bén canh vi¢c tao
diéu kién thuan loi va dam bao cho nguoi dan, tin 6 duge tu do tin
ngudng, ton gido, viéc ap dung Luat Tin ngudng, Ton gido vao
cudc sdng hién nay ra sao? Nhimng van dé gi nay sinh khi 4p dung
Lut trong cudc séng? Trong bai viét nay, tac gia tir goc do dan toc
hoc/nhan hoc s& gop phan 1am bd sung van dé trén. Bai bao duwa
trén két qua didu tra khao sat vé dao Tin Lanh tai dia ban tinh Gia
Lai', cudc toa dam gitta doan cong tac cia Vién Dén tdc hoc véi
Ban Tén gido tinh Gia Lai trong thoi gian dau dén dia ban khao sat
va hoi thao khoa hoc gitra Vién Dan toc hoc két hop véi Ban Ton
gi4o tinh Gia Lai to chirc vao cudi thang 12/2019 (tai tinh Gia Lai).
Ngoai ra, tac gia bai viét cling thuong xuyén trao dbi voi mot sd
can bd cia Ban Ton gido tinh, muc su quan nhi¢m chi hdi vé van dé
nay trong nam 2020.

1. Mt s6 bat cap ddi véi dao Tin Lanh trong thye hién Luét
Tin nguéng, Ton gido

1.1. Vé ding ky sinh hoat tén gido tdp trung cho cic diém
nhom trwc thugc chi hoi

Luat Tin ngudng, Ton gido didu 16 vé “Diéu kién dang ky sinh
hoat ton gido tap trung” c6 ghi r6: “Td chirc ton gido dang ky sinh
hoat ton gido tip trung cho tin dd tai nhimg noi chwa du diéu kién
thanh lap td chirc ton giao tryc thudc...”. Nhu vay, theo diéu luat
nay, dbi véi Hoi thanh Tin Lanh Viét Nam (mién Nam), Tong Lién
hoi 1a chi thé dung ra ding ky sinh hoat ton gido tip trung cho cac
diém nhom doc 1ap ctia minh? trén dia ban toan qudc noéi chung va
tai tinh Gia Lai n6i riéng. Tuy nhién, hi¢n nay van ton tai mot van
dé can cap bach can duoc giai quyét, thao g, d6 1a cac diém nhom
true thudc chi hoi thi chu thé nao (6 chirc Tin Lanh & cip nao) c6
trdch nhi¢m ding ra dang ky sinh hoat ton gido? Viéc quan ly
(dang k) cac diém nhom truc thudc chi hoi khong duge dé cap dén
trong Luat Tin ngudng, Ton gido.
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Trén thuc té, cac diém nhém truc thudce chi hoi do chi hoi quan
ly, nhung moi sinh hoat, hoat dong ton gido van dién ra tai cac ban
lang va mugn nha dan lam dia diém dé sinh hoat ton gido tap trung
nén vé phia nha nuéc (UBND huyén, x3) van can phai quan 1y vé
mit Nha nude. Pay 1a bat cap dang dién ra khong chi ¢ tinh Gia Lai
ma ca Tay Nguyén. V& ban chét, chi hoi 1a mot tap hop cac diém
nhém, hoi nhanh (lién diém nhom, hoi nhanh). Chi hoi do nhiéu
diém nhom, hoi nhanh gop lai, co sy diéu hanh cua Ban Chip su
chi hoi, dimg dau 1a muc su quan nhiém chi hoi. Hon nita, s6 diém
nhém trong chi hoi khong bat bién ma luén ting 1én do nhimng diém
nhom méi lién tuc duogc thanh 14p trong qua trinh phat trién cua chi
hoi®. Cac diém nhém déu iy lang (plei) 1am noi sinh hoat tén gido
thudng xuyén nén rat can dugc ding ky dé quan 1y.

Qua nghién ctru cho thiy, nguyén nhan din dén trong Luat Tin
ngudng, Ton gido (2016) khong dé cap dén viéc dang ky sinh hoat
ton gido tap trung cho diém nhém truc thude chi hoi boi cac nha
lam luat chua nhin nhan ding ban chét cua chi hoi cip co so 1a “tap
hop lién cac diém nhom, hoi nhanh” nén cho rang: khi thanh 1ap chi
hoi thi toan bd cac tin do trong chi hdi déu phai vé nha tho chi hoi
dé sinh hoat ton gido, khong con ton tai cac diém nhém & lang nita.
Tuy nhién, két qua diéu tra khao sat tai tinh Gia Lai da chi ra: mic
du da thanh lap chi hoi nhung cac diém nhom truc thude chi hoi
van c6 tinh doc 1ap nhat dinh va hau hét van ldy lang 1a noi sinh
hoat t6n gido, chi rat it diém nhom gan nha thd chi hoi méi dén nha
thd dé sinh hoat t6n gido. Nguyén nhén 1a do:

1) Tay Nguyén noi chung, tinh Gia Lai n6i riéng la cao nguyén
tri pht, mirc d6 mat tap dan sé dong. Hon nita, dao Tin Lanh phat
trién & Tay Nguyén tir rat sém*, mdi chi hoi c6 hang chuc diém
nhom, tham chi 1én t&i 44 diém nhom nhu chi hoi Plei Breng véi sb
tin d6 hon 4 nghin ngudi thi viéc tap hop toan bo tin do chi hoi vé
nha thd dé sinh hoat ton gido vao ngay chu nhét cudi tuan s& giy
qua tai cho budi sinh hoat ton gido.
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2) Tin dd cta cic diém nhém, hoi nhanh tryc thudc chi hoi
thuong séng rat xa nha tho chi hdi nén viéc phai vé sinh hoat ton
gi4o tai nha tho chi hoi 1a khéng phu hop. Cu thé, chi hoi Plei Tt
duoc thanh 1ap nam 2011 ¢6 17 diém nhom, hoi nhanh. Tuy nhién,
chi c6 3 diém nhém thudng xuyén sinh hoat & nha thd chi hoi gdm
Plei Tét, Tt Tao, Hring. Pac biét, vao dém Giang sinh, lugng tin
d6 vé nha thd dy 18 1én toi 500 dén 600 ngudi, nhung chu yéu dén
tir 6 diém nhom gan nha thd (Plei K&, Plei Dun Béu, Plei Ngo Ser
Glan, Plei Tét, T6t Tao va Hring), con nhitng diém nhom khac do &
xa nha thd chi hdi hang chuc cdy s6, di lai rit kho khin nén cac
sinh hoat ton gido thudng xuyén va cac 1& 16n ctia Tin Lanh dugc t6
chire tai diém nhom. Qua khao sat cho thdy, chi hoi Plei Tét c¢6 5
diém nhom cach xa nha the tir 4 dén 7 km, c6 2 diém nhém cach xa
tir 8 dén 9 km, 10 diém nhém con lai cach xa tir 14 km dén 30 km.
Chi hoi Plei Breng c6 44 diém nhom, trong d6 phan 16n cac diém
nhém & xa nha thd, mot s6 diém nhom & cac xi ving su, ving xa
thudc cac huyén Ia Grai, Pic Co, Ia Ly... cach nha tho tir 40 dén
70 km. Hon nita, mdi diém nhém c6 hang tram tin d6 nén viéc di vé
nha thd chi hoi dé sinh hoat ton gido thudng xuyén s& gy lang phi
thoi gian va cong sic clia cac tin do, nhit 1a ngudi gia va tré em
(Tu lidu diéu tra tai tinh Gia Lai, thang 12/2019).

3) Bén canh nhitng diém nhom do chi hoi thanh 1ap, ciing c6
nhitng diém nhom hoat dong riéng 1¢ tai cac lang truéc khi duoc
thu nap vao chi hoi dé tro thanh diém nhém truc thude chi hoi. Do
d6, du da thudc chi hoi nhung cac diém nhom nay van giir tinh doc
l1ap tuong ddi va van sinh hoat tai lang. Hon nira, céc tin dd Tin
Lanh cta tat ca cac diém nhom déu co tdm 1y thich sinh hoat theo
lang bdi do 1a cong déng cung dan tc, phong tuc tap quan, van
hoa, dong ho va dia vuc cu tra,...

Trudce thyc trang co rat nhiéu diém nhom truc thudc chi hoi dang
sinh hoat ton gido tai cac lang, nhung chinh quyén xi chua quan ly
duoc boi Luat Tin ngudng, Ton gido khong dé cap toi, chinh quyén
dia phuong (truc tiép 1a Ban Tén gido tinh) dang xem xét, thao luan
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dwa ra mot giai phap dé kién nghi 1én Ban Tén gido Chinh phil. Cu
thé, c6 thé chon mot sé diém nhom tuong déng v6i nhau vé vi tri
dia 1y, vin hoa, toc nguoi..., dé thanh 1ap chi hoi mdi nhim giam
dau mdi quan 1y. Tuy nhién, néu ap dung giai phap nay, chinh
quyén dia phuong mot mit phai lam viéc v6i Ban Dai dién tinh,
muc su Uy vién ciia Tong Lién hoi (Ia nguoi dan toc tai tinh Gia
Lai) dé dinh huéng, mat khac phai dong vién cac diém nhom dong
thudn hop nhat dé thanh 1ap chi hoi. Piéu nay ciing rat quan trong
vi cac diém nhom chinh 1a chu thé quyét dinh viéc c6 thanh 1ap chi
hoi hay khong badi ho chinh 1a nhitng ngudi sé cung lwong cho muc
su va dong gop tai chinh dé van hanh bé may Ban Chap su chi hoi
sau khi thanh 1ap. Ngoai ra, chinh quyén dia phuong s& phai giai
quyét vin dé dat dai xay dung nha tho cho cac chi hoi méi néu ho
ddng y thanh lap.

Mot van dé khac ciing dang dit ra cho cac can bo lam cong tac
t6n gido, d6 1a hoi nhanh, mot hinh thic phat trién cao hon cua
diém nhom, dang ¢ giai doan chuan bi thanh 1ap chi hoi nén viée
xdy dung nha ciu nguyén (s& tré' thanh nha tho chi hoi sau khi dugc
nha nude chap thuan) 1a mot trong nhitng budc chuan bi can thiét
dé thanh 1ap chi hoi theo Hién chwong ctia Hoi thanh. Tuy nhién,
viéc xay dyng nha cdu nguyén ddi voi diém nhém, hoi nhanh 1a vi
pham phap luat ctia nha nude®.

Theo Diéu 16, Luat Tin ngudng, Ton gido, diém nhom, hoi
nhéanh chi dugc phép muon nha dan 1am noi sinh hoat ton gido tap
trung, khong dugc “bién gia vi tu”. Trén thuc té dién da, da co hoi
nhanh® ¢ x3 Ia Dér (huyén Ia Grai) lam nha cau nguyén rat to (nhu
nha tho) dé chuan bi thanh 1ap chi hoi. Trong cac truong hop nhu
trén, dia phuong rat kho xir 1y vi pham. Theo ¥ kién ctia mot can bd
Ban To6n gido & moét tinh tai Tay Nguyén: “Trén phuong dién quan
ly, chung ta phai tuan thu luat phap, nhung ciing can phu hop véi
Hién chuong ctia Gido hoi, nhu thé co nghia 13 khi ho tré thanh Hoi
nhanh thi vé phia Gio hoi da cho phép xay dung nha cau nguyén,
nhung Luat cia nha nude thi chua co, do d6, phai co6 huéng dan tir
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co quan quan 1y nha nuéc & Trung wong dé thong nhat trong hé
thdng, chtt ¢ dia phuong mdi noi lam mot kiéu 1a khong duoc”
(PVS: Mot can bo Ban Ton giao tinh Gia Lai, thang 12/2019).

Chia sé vé van dé nay, mot sb can bo lam cong tac ton gido ciia
tinh rat tim tu: “Chinh cau chuyén Hoi nhanh thi 1am nha tho, diém
nhém tryc thudc chi hoi thi khong quan 1y duoc nén chinh quyén
co s& (huyén, xi) c6 ¥ kién. Cac diém nhom thudc chi hoi van sinh
hoat nhung chinh quyén co s& chi theo ddi thoi chir diém nhém
khong ding ky gi hét. Chi hoi gdm nhidu diém nhom, cac diém
nhém ndm & nhiéu lang, mot xa c6 10 lang hodc hon nira, cac can
bd & cac co quan chirc ning cua tinh ciing lo ngai twong lai mdi
lang xay dyng mot nha thd, quan ching thi 1a tin do, dat dai lai
danh cho ton gido kha nhiéu nén vé vin dé an ninh chinh trj va trat
ty x4 hoi can phai chu y, nhat 1a TAy Nguyén gan lién v6i qua trinh
lich st phtrc tap™’.

1.2. Vé viéc thanh IGp, chia, tich, sap nhép, hop nhit t6 chirc
ton gido

Theo Hién chuong (2001), trong co ciu to chirc ciia Hoi thanh
Tin Lanh Viét Nam (mién Nam) thi Tong Lién hoi 1a t6 chtrc hanh
chinh cdp Trung wong ctia Hoi thanh, duoc thanh 1ap do cac chi hoi
co sO bau ra thong qua Dai hoi dong 4 ndm mot lan, nham lién két
va tao diéu kién thuan loi cho céc hoi thanh dia phuong (chi héi) co6
cung tin 1y phat trién®. Vi vdy, co quan Tong Lién hoi khong c6 chi
hoi, diém nhom. Trudc chinh quyén, Téng Lién hoi 1 to chirc dai
dién cao nhat ctia Hoi thanh, chiu trach nhiém vé nhitng hoat dong
cia cac to chirc truc thudc; dugc nha nude tao diéu kién, ung ho
trong cac hoat dong ton gido thuan tuy. Tuy nhién, trén thuc té, mot
s6 muc su cua Téng Lién hoi van quan nhiém céac chi hoi & dia
phuong. Chiang han, & Gia Lai, muc su ST dang 13 uy vién cua
Tong Lién hoi, dai dién cho Toéng Lién hoi tai tinh, nhung 6ng ciling
dang quan nhi¢m hai chi hoi tai dia phuong. Viéc ddm nhan vai tro
quan nhiém chi hoi 1a cong viéc riéng cua 6ng bén canh vai tro la
Uiy vién dai dién cho Tong Lién hoi tai tinh.
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Vdy Tong Lién hdi cé vai tro gi trong viéc cong nhdn, chia, tach,
sap nhdp chi hgi?

Trong “Noi quy, Gido luat, Ky luat” ciia Hoi thanh Tin Lanh
Viét Nam (mién Nam) (2016) quy dinh r&: Tong Lién hoi c6 chirc
ning: to chirc, huin luyén dao tao, tan phong, x4c nhan, cong nhan,
bd nhiém, mién nhiém... cho cac tin dd, chi hoi’. Pic biét, tai
Chuong III, Piéu 12, Phan Chi hoi ¢o ghi r8: Viéc cong nhdn chi
hoi, chia tach, sap nhdp chi hoi do Ban Tri su Téng Lién hoi quyét
dinh. Tai Chuong IV, diéu 36 phan Noi quy ciing ghi rd nhiém vu,
quyén han ctia Ban Tri su Tong Lién hoi c6 quyén céng nhdn, chia
tach, sap nhdp chi hoi'°.

Tuy nhién, trén thuc té nghién ctru, dién di tai dia ban tinh Gia
Lai cho thay: Viéc thanh 1ap chi hdi bao gid ciing dién ra theo trinh
tur tir dudi 1én trén. Cu thé, néu diém nhom (c6 thé mot diém nhom
hodc mot vai diém nhom) da dap tmg du cac tiéu chi: (i) Pu sd
luong tin d6 (100 nguoi tro 1én d6i véi Chi hoi tu 1ap va dudi 100
tin dd d6i v6i Chi hoi tu dudng) theo Hién chuwong ctia Hoi thanh
Tin Lanh Viét Nam (mién Nam)''; (ii) V& nhan su, cac chép sy du
kién sau nay sé& tré thanh chip su 1anh dao chi hoi da truong thanh
(c6 trinh d6 chuyén mén vé dao) va da kha nang lanh dao chi hoi;
(iii) C6 co s6 tho ty (dd chuan bi dat dé xay dung nha tho); (iv) Co
du tai chinh dé cung luong cho muyc su va Ban Chap sy sau khi
thanh 1ap chi hoi.

Bude tiép theo, dé thanh 13p chi hoi, Ban Chap su diém nhom
phai t6 chirc mot cude hop lay ¥ kién cua tat ca cac tin d6 trong diém
nhém vé chu truong trén va biéu quyét. Néu sé ngudi dong y viée
thanh I4p chi hoi dat trén 70-80% tin dd, 1anh dao diém nhom sé& thuc
hién thanh 1ap chi hoi; nguoc lai s van gilr nguyén la diém nhom.
Sau khi diém nhém c6 nhu cau va du cac diéu kién thanh 1ap chi hoi
theo quy dinh, muc su quan nhi¢m chi hoi s€ gui van ban, hd so xin
thanh 14p chi hoi 1én Tong Lién hoi théng qua vi muc su 1a ty vién
muc vy - dai dién ctua Tong Lién hoi tai tinh (muc su ST), dong thoi
thong qua Ban Dai dién Tin Lanh cua tinh. Trén co s¢ do, Hoi déng
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muc vu ctia Téng Lién hoi s& xem xét va quyét dinh cho thanh lap
hodc khong cho thanh 1ap chi hoi moi. Néu diém nhom duoc Tong
Lién hoi cong nhan 1a chi hdi ndi bd, muc su quan nhi¢m chi hoi s€
gui van ban, hd so trinh 1én S& Noi vu tinh Gia Lai dé xem xét, chép
thudn (cong nhan vé phia nha nudc). O khau cudi cung, nha nudc,
cu thé 1a S¢ Ndi vu cua tinh (Ban Ton giao) c6 vai tro hét st quan
trong trong viéc chip thuan hay khong chip thuin diém nhém
thanh 1ap chi hoéi méi. Néu duge chinh quyén dia phuong chap
thuan, diém nhom s& tién hanh Hoi dong thanh 1ap chi hoi va bau ra
Ban Chép su chi hoi (PVS. Mot $6 muc sur quan nhiém chi hgi o
huyén Chuw Sé, lagrai, thang 12/2019 va thang 9/2020).

Nhu védy, tir nhitng trinh bay trén ddy cho thiy, theo Hién
chuwong va Ngi quy, Gidao ludt, Ky ludt, cua Hoi thanh Tin Lanh
Viét Nam (mién Nam), Tong Lién hoi c6 quyén cong nhan, chia
tach, sap nhap chi hoi. Nhung trén thyc té, qua trinh nay dién ra tir
dudi 1én, trong d6, khau quyét dinh quan trong nhat 1a cac tin d6
trong diém nhom, dong thoi ¢ sy giam sat chat ché cua muc su
quan nhiém chi hoi. Néu diém nhém cé nguyén vong thanh lap chi
héi, nhung muc su quan nhiém xem xét va thdy chwa du tiéu chi
thanh 1ap thi 6ng s& khong cho thanh lap. Tuy nhién, ¢ khau cubi
cung, Tong Lién hoi cé vai trd quyét dinh viéc cong nhan hoic
khong cong nhan mot (hodc mdt vai) diém nhom chia tach, hodc
sap nhap dé thanh 1ap chi hoi méi. Tir dan ludn trén day cho thiy,
trén thuc té, Téng Lién hoi khong truc tiép chia tach, sap nhap cac
diém nhom dé thanh 1ap chi hoi méi.

Tuy nhién, & Piéu 27 caa Luat Tin ngudng, Ton gido vé “Thanh
1ap, chia, tach, sap nhap, hop nhét t6 chirc ton gido truc thudc” co
ghi: “T6 churc ton gio, t6 chirc ton gido truc thudc dugc thanh lap
td chirc ton gido tryc thugc; chia, tach td chuc ton gido tryc thudc
thanh nhiéu t6 chirc ton gido truc thudc moi; sap nhap td chirc ton
gido tryc thudc vao mot to chire ton gido truc thude khac; hop nhat
cac td chirc ton gido tryc thudc thanh mot td chuc ton gido truc

thudc mai...”"2.
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Nhu vay, Diéu 27 ctia Luat Tin ngudng, Tén gido 1a chua chinh
xac dbi v6i dao Tin Lanh, boi khai niém 16 chite tén gido trong
Diéu Luat vira néu chinh 1a Hoi thanh (Tong Lién hoi dbi véi Hoi
thanh Tin Lanh Viét Nam (mién Nam)). Do 14 co quan hanh chinh
nén Tong Lién hoi khong thé truc tiép thanh lap, chia, tach, sap
nhap, hop nhét t6 chirc ton gido truc thude duoc; chi co to chirc ton
gido tryc thudc (chi hoi)'® méi co chirc ning nay. Theo d6, Tong
Lién hdi c¢6 chirc nang cong nhan cho thanh 1ap chi héi hoac khong
cong nhan cho thanh 1ap chi hoi sau khi tiép nhan don va hd so xin
thanh 1ap chi hoi tir cac to chirc ton gido truc thudce & cap dudi.

Dé cap dén van d& nay, mot muc su quan nhiém chi hoi ¢ huyén
lagrai da chia sé: “Trong Luat Tin ngudng, Ton gido, nha nudc quy
dinh nhu vay 1a khong duoc chinh xac 1am, boi khi ndo & dudi (diém
nhém) phai truong thanh, du diéu kién thi chi hoi me méi gii hd so
van ban dé& nghi Téng hoi xem xét, chip thuan cho thanh lap hay
khong. Con nha nudc yéu cau Tong hoi phai co6 quyét dinh xudng
trude khi diém chwa ¢6 nhu cau (thanh 1ap chi hoi) 1a khong dung.
Trén thuc &, chiing t6i 1am theo tir duéi 1én boi néu thanh 1ap chi hoi,
cac chip sy phai trudng thanh va con phai du cac diéu kién khac nira.
Hon nira, ho phai c6 nhu ciu muén thanh 1ap, van dé nay Tong Lién
hoi 1am sao biét dugc. Dbi v6i viée thanh 1ap chi hoi ty 1ap, Ban Chap
sur diém nhom va tin d6 giri van ban cho Tong hoi, Téng hoi phai xem
xét thir thach kha ning trong 6 thang, sau d6 Tong hdi méi quyét dinh
cho ho 1a chi hoi tu 1ap” (PVS. Muc sw chi hoi o huyén lagrai, thang
9 nam 2020). Thuc té nghién ctu tai tinh Gia Lai ciing cho thiy:
“Tai tinh chua ¢6 mdt chi hdi nao do Téng Lién hoi thanh lap” (PVS.
Mot can bo lanh dao Ban Ton gido tinh Gia Lai, thang 9/2020).

1.3. Vé dang ky nhan sw chirc sic, chirc vige

Luat Tin ngudng, Ton gido Diéu 34 quy dinh vé viéc ding ky
ngudi duge bd nhiém, bau ctr, suy cir lam chirc viée. Cu thé, Khoan
1 quy dinh: “T6 chtrc ton gido trude khi bd nhiém, bau ct, suy cir
chirc viée sau ddy c6 trach nhiém giri hd so ding ky dén co quan
quan Iy nha nudc vé tin ngudng, ton gido & trung wong:
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a) Thanh vién ban ldnh dao t6 chirc ton gido co dia ban hoat
dong trong nhiéu tinh;

b) Ngudi ding dau t6 chirc ton gido truc thudc ¢ dia ban hoat
dong trong nhiéu tinh;

¢) Nguoi dimg dau co so dao tao ton giao”.

Khoan 2, Piéu 34 quy dinh: “Pdi v6i cac truong hop khong
thudc quy dinh tai khoan 1 Diéu nay, t6 chirc ton gido, to chirc ton
gido truc thude trude khi thuc hién viée bd nhiém, bau cwr, suy cir
chtc viée ¢ trach nhiém giri hd so dé nghi dén co quan chuyén
mon vé tin ngudng, t6n gido cip tinh noi chirc viéc cu tri va hoat
dong ton giao™'.

Hb so ding ky néu trén bao gdm nhiéu gidy o, trong d6 co so yéu
1y lich, phiéu 1y lich tur phap ctia nguoi duoc du kién bd nhiém, bau
ctr, suy cir. Tuy nhién, dao Tin Lanh khong giéng nhu cac ton gido
khac, viéc bau cir duoc tién hanh truc tiép va dan cha. Do d6, khong
thé biét trudc tng cir vién s& trang ctr. Hon nita, ¢6 rat nhidu thanh
vién s& tham gia vao cudc bau cir, nhung chi sb it thanh vién tring
ctr theo quy dinh ciia Hién chuong. Cé thé lay cudc bau cir vao Ban
Pai dién Tin Lanh tai tinh Gia Lai lam vi du. Diéu 45 trong Noi quy,
gido ludt, ky lugt (2016) ctia Hoi thanh Tin Lanh Viét Nam (mién
Nam) quy dinh cu thé s6 luong nhan sy dai dién va thanh phan duoc
ung ctr vao Ban Dai dién Tin Lanh tinh nhu sau:

1) Mbi tinh, thanh phd truc thudc Trung wong co tir 05 chi hoi
tré Xuéng duoc quyén ¢6 01 nhan sy Pai dién; tr 06 dén 20 chi hoi
duoc co Ban Pai dién gém 03 thanh vién; tir 21 chi hoi tré 1én dugc
c6 Ban Pai dién gom 5 thanh vién.

2) Ban bai dién, nhan sy dai di¢n tinh, thanh phé do Ban Tri su
Tong Lién hoi bd nhiém, cin cir trén két qua bau cir theo nguyén
tac dan chu do gido pham dwong chirc va dai biéu tin hiru cac chi
hoi trong tinh, thanh phd (Tu 1ap 02 dai biéu, ty dudng 01 dai biéu)
bau chon trong vong cic Quan nhiém. Thanh vién Ban Tri sy
khong dugc tmg cir vao Ban Dai dién, nhan su dai dién'’.
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Theo théng ké ciia Ban t6n gido tinh Gia Lai, hién nay (2020)
trén dia ban tinh c6 72 chi hoi Tin Lanh, trong d6 69 chi hoi thude
Hoi thanh Tin Lanh Viét Nam (mién Nam). Nhu vdy, theo quy dinh
ciia Hoi thanh Tin Lanh Viét Nam (mién Nam) néu trén, cudc bau
ctr vao Ban Dai dién Tin Lanh tinh Gia Lai dinh ky 2 ndm/ lan s&
¢6 69 muc su 1a quan nhiém cac chi hoi tham gia ing ctr bau vao
Ban Pai dién Tin Lanh tinh. Con vé phia nha nudc, theo qui dinh
Diéu 34 Luat Tin ngudng, Ton gido thi 69 muc su 1a tng ctr vién
bau vao Ban Pai dién tinh can phai c¢6 69 1y lich tu phap. Tuy
nhién, theo y kién ctia mot muc su, sau cudc bau ct, sb nguoi trung
ctr vao Ban Dai dién tinh chi 1a 05 thanh vién. Nhu vay, su bat cap
ctia Piéu 34 Luat Tin ngudng, Ton gido & chd dang giy ra sy ton
kém vé thoi gian va tién bac cho cac tmg ctr vién khi tham gia bau
vao Ban Dai dién Tin Lanh tinh'®.

Mot myc su quan nhi¢m chi hoi ¢ xa Ia Dér chia sé: “Trude day,
chap su chi 1am 1y lich ca nhan théi, gio phai yéu cau qua tu phap
va tu phdp phai cong nhan nguoi d6 méi duge. Lam viéc nay mét
mdi ngudi 200 ngan; 10 nguoi trong Ban chdp su chi hoi mat 2
triéu r6i. Nhung khi bau cir xong, chip su rét thi mét tién thoi”
(PVS. Muc su, quan nhiém chi hoi o xa la Dér, thang 12/2019).

Chinh vi vay, da c6 nhiing sy khong déng thuén tur phia td chuc
ton gido. Trén thuc té, mot s6 Ban Dai dién Tin Lanh cac tinh, cac
chi hoi, nhan sy dai dién, chirc sic...dd khong ap dung diéu 34
Luat Tin ngudng, Ton gido vao viéc to chirc cac hoi dong luu, hoi
dong moi, hoi dong thuong nién (khdéng diang ky trude nguoi bau
ctr, suy cir khi dai hoi déng)...Ngoai ra, trong thoi gian toi, Tong
Lién hoi tiép tuc s& cd van ban giri Ban Tén gido Chinh phu dé
nghi c¢6 huéng din cu thé thuc hién Diéu 34 vira néu va néu khong
duoc chép nhan, HGi thanh s€ khong thuc hién. Trong cong tac
ton gido, nam 2018 - 2019, Ban Ton gido tinh Gia Lai da phat
hién mot s chi hoi khong thuc hién Didu 34 cua Luédt Tin
ngudng, Ton gido.
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Chia sé vé nhiing khé khin trong cong tic quan 1y dang ky nhan
su chtrc sic, chic viée theo Didu 34 Luat Tin ngudng, Ton gido,
can by Ban ton gido cua tinh cho biét: “Hién nay, mot s6 dia
phuong gip phai sy phan Gng tir phia cac t6 chirc Tin Lanh nén
“lach Luat” cho phép nhiing Uing clr vién sau khi tring cir méi lam
Iy lich tu phéap. Viéc thuc hién Diéu 34 nay, cac tinh déu vudng chir
khong chi riéng tinh Gia Lai. Khi t6 chirc Hoi ddng bau vao Ban
Dai dién Tin Lanh tinh, cac ddi twong tham gia bau cir (ng cir
vién) phai dang ky v6i Ban Ton gido cdp tinh. Néu bau vao Ban
Chap sy 1am thoi diém nhom thi nhan sy chi can thong bao véi
UBND cép huyén. Nhung dao Tin Lanh rat dan chu, chi 2 nim bau
lai nhan sy cia Ban Pai dién Tin Lanh tinh hodc Ban Chép su chi
hoi va phai c6 thong bao véi Ban Ton giao tinh va theo quy dinh
cia Diéu 34 lai lién quan dén 1y lich tu phap tén 200 ngan, lai
15.000 d tién phi tu phép... chd nay dang bat cap. Khi bau vao Ban
Dai dién ciling nhu Ban Chép su déu co rat nhidu ung cu vién tham
gia nhung bau vao Ban Pai dién tinh chi dugc 05 ngudi va khoang
10 ngudi duoc bau vao Ban Chip su chi hoi. Tir bit cap nay nén
tinh Gia Lai da giai quyét linh dong nhitng nguoi duge trang cir roi
méi bo sung lam 1y lich tu phap, nhung nhu thé lai sai Luat day”"”.

1.4. Vé chii thé ding ky sinh hoat ton gido tdp trung cho diém
nhom dpc lap

Nguyén Qudc Vi, Lé Tam Déc (2019) di chi ra mot s6 bét cap
vé chu thé diang ky sinh hoat ton gido tap trung tai Didu 16 va Didu
17 ctia Luat Tin ngudng, Ton gido nhu: (1) Thiéu sy binh ding
gilta cac chu thé trong thuc hién dang ky: mot bén 1a to chirc ton
gido hop phap do nguoi dung dau (Hoi truong d6i véi Hoi thanh
Tin Lanh Viét Nam (mién Nam)) hodc ngudi duoc ngudi dimg dau
phan cip, uy quyén ding ky va mot bén 14 to chic ton gido chwa
hop phap (chi do mét tin d6 c6 ddy du tu cach cong dan dai dién
dang ky); (2) Khong phu hop véi xu thé cai cach tha tuc hanh chinh
va su thong nhit trong giai quyét cac hoat dong lién quan dén ton
gi4o hién nay. Cuy thé, chii thé thuc hién ding ky 1a t6 chirc ton gido
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(Hoi dong Tri sy Gido hoi Phat giao Viét Nam, Hoi dong Giam
muc Viét Nam, Téng Lién hoi Hoi thanh Tin Lanh Viét Nam (mién
Nam)...), mot bén co quan giai quyét 1a Uy ban nhan dan cap xa;
(3) T6 chirc ton gido truc thudc (Ban Tri su Phat gido, Toa Giam
muc) duge quyén ding ky thanh 1ap t6 chic ton gido tryc thudc
thuoc pham vi quén ly, trong khi viéc ddng ky sinh hoat ton gido
cho quan chung tin d0 lai thudc thim quyén cua to chirc ton gido
(Hoi ddng Tri sy Gido hoi Phat gido Viét Nam, Hoi dong Giam
muc Viét Nam,...)!%.

Trén thuc t& khao sat tai tinh Gia Lai cho théy van con mot sb
bat cap vé van dé nay. Cu thé, viéc dang ky sinh hoat ton gido tap
trung cho diém nhém doc 1ap'?, truée khi Luat Tin ngudng, Ton
gido (2016) co hi€u lyc (trudec nam 2018), dugc thuc hién theo
diém 4 cua Chi thi 01/2005/ CT-TTg, chi can ngudi dai dién cua
diém nhom dén dang ky véi chinh quyén cip xa. Tir ndm 2018 dén
nay, theo quy dinh Diéu 16 Luat Tin ngudng, Ton gido do nguoi
dung dau Gido hoi dang ky (Hoi truong Tong Lién hoi dbi voi Hoi
thanh Tin Lanh Viét Nam (mién Nam)).

Nhu vay, d6i voi dao Tin Lanh, viéc dang ky sinh hoat ton gido
tap trung cho diém nhom truc thudc chi hoi chua c6 cha thé ding
ra dang ky (Luat Tin ngudng, Ton gido khong dé cap toi), con dbi
v6i diém nhém doc 1ap, chu thé dung ra dang ky sinh hoat ton gido
tap trung la Téng Lién hoi. Theo y kién cua mot muc su & mot chi
hoi Tin Lanh Viét Nam (mién Nam) (xi Ia Dér, huyén Ia Grai):
“Quy dinh ctia Luat rit bit cap vi c6 diém nhom doc 1ap chi c6 20,
30 ngudi, trong khi tin dd sinh sdng tai tinh Gia Lai, con vi Hoi
truong sinh séng 1am viéc tai thanh phd HO6 Chi Minh, ma phai
dang ky cho diém nhém doc 14p & cach xa hang vai tram cdy s 1a
khong hop 1y boi vi Hoi truong lam sao biét duge diém nhom do.
Con theo t61, chi hdi thanh lap diém nhom, thong qua Ban Dai dién
Tin Lanh tinh va xi chip thuan 1a duoc réi. Khi nao thanh lap chi
hoi thi méi can dén tinh, trung wong va Tong Lién hoi 1a rat dung.
R rang diém nay ctia Luat 13 bat cép roi, chi hoi dimg ra dang ky &
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xa 1a hop 1y. Ong Hoi truong Toéng Lién hoi phai dang ky cho mot
diém nhom 20, 30 ngudi, hon nita chung t6i con ¢ hang ngan diém
nhom khéc thi lam sao 6ng éy biét dugc” (PVS. Muc sw quan nhiém
mot chi hoi, xa la Dér, huyén la Grai, thang 12/2019).

Tuy nhién, theo y kién cac cdn bd lam cong tac ton gido, viéc
Tong Lién hoi 1a chu thé diang ky cho diém nhom doc 1ap truc
thugc Hoi thanh c6 y nghia rat quan trong. Thit nhdt, thong qua
viéc dang ky sinh hoat t6n gido tap trung, Tong hoi s& nim dugc
chinh xac tong s6 cac diém nhém do minh quan 1y. Thit hai, trén
co s& d6, nang cao trach nhiém ddi véi nhitng diém nhom nay va
chiu trach nhiém truc tiép néu dé xay ra van dé mét trat tu an ninh
x4 hoi. Cong viéc dang ky sinh hoat ton gido tap trung cho diém
nhom doc 1ap thudc Hoi thanh trudce khi c6 Luat Tin ngudng, Ton
giao dugc thuc hién boi nguoi diung ddu diém nhém. Ho c6 trach
nhiém dén UBND xa dé dang ky. Tir khi 4p dung Luat, hd so xin
dang ky sinh hoat ton gido tap trung duoc gui 1én Tong hoi dé xac
nhén, sau dé Téng hoi s€ guri dén UBND x3a dé thyuc hién cong tac
dang ky sinh hoat ton gido tap trung theo ding quy dinh ctuia nha
nuéc (PVS. Mot s6 can bg lam cong tac tén gido tai tinh Gia Lai,
thang 12/2019).

2. Mot s6 bét cap ddi véi dao Tin Lanh trong thwe hién Luit
Pit dai lién quan dén ton gido

2.1. Khé khan trong vigc cap dit cho t6 chirc ton gido, té chirc
ton gido trwe thuc sau khi dwoc Nha nwéc chdp thuin cho
thanh lap

Luat Dét dai 2013 Piéu 169 quy dinh cac co s& ton gido khong
dugc nhan, ting, cho quyén str dung dét tir cac ¢4 nhan st dung dat
ké tir ngay 01/7/2004. Co s& ton gido duge nhan quyén st dung dat
thong qua viéc Nha nudc giao dat, Nha nudc cong nhan quyén sir
dung dat doi v6i dat dang duoc sir dung 6n dinh va theo két qua
hoa giai vé tranh chap dat dai. Dat co so ton gido va tin ngudng 1a
dat phi nong nghiép dugc Nha nudc giao (ké tir thoi diém sau
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1/7/2004). Tai Khoan 1 diéu 159 Luat Dat dai néu rd: “Uy ban nhan
dan cdp tinh cin ct vao chinh sach ton gido cua Nha nudc, quy
hoach, ké hoach st dung dat d3 duge co quan nha nudc cé thdm
quyén phé duyét quyét dinh dién tich dét giao cho co s& ton gido”
(Luat Dat dai, 2013) 2.

Trén thuc t& hién nay, s6 luong tin do trén dia ban cua tinh ngay
cang ting nén nhu cau vé co so thd tu, co s& dio tao va cac cong
trinh phuc vu cho hoat dong ton gido ngay cang 16n. Trong khi do,
quy dat ctia mot sé noi trong nodi thi (thanh phé Pleiku) rit han hep,
dan dén kho khin trong viée giao dét cho co so tén gido. Nhitng noi
khac c6 quy dat, nhung UBND tinh lai chua thuc hién quy hoach,
ké hoach sir dung dat ton gido nén khong cé quy dat du phong dé
giao khi chép thuan cho to chirc ton gido thanh 1ap hodc thanh lap
t chuc ton gido truc thudc?'.

Nam 2018, tinh Gia Lai da chap thuan cho thanh 1ap 36 t6 chuc
ton gido truc thudc (cuia cac ton gido, trong do c6 dao Tin Lanh)
nhung khong c6 quy dit dé giao do chua quy hoach dat cho ton
gido. Dén nay, s6 luong to chirc ton gido truc thudc duoc chap
thudn thanh 13p ngdy cang ting nhung tinh cling khong c6 quy dat
dé giao. Trudc thuc trang do, mdt giai phap dugc dua ra dé khic
phuc d6 13: cac co so ton gido ty lo liéu quy dit (théng qua mua ban
hodc tin 6 dang hién), sau do, hop 1y hoa bang cach cho mét ca
nhan dimg tén hop phép, roi tra lai cho Nha nudc. Budc tiép theo,
Nha nuée thu hdi dién tich dat clia c4 nhan va trén co so diéu chinh
lai quy hoach su dung dat, giao quyén su dung dét cho td chuc ton
gido, cip Gidy chimg nhan quyén sir dung dat®.

Mot can bo 1am cong tac ton gido chia sé vé phuong thirc trién
khai cép dit cho té chirc ton gido nhur sau: “Noi chung 1a tinh Gia
Lai chwa c6 quy hoach chi tiét dat cho to chuc ton gido, ma cin ci
vao thuc té, nhu cau. T6 chirc ton gido ty tim quy dat du kién
trudc (nhung dat d6 khong duge nam trong dat quy hoach quéc
phong, an ninh...), goi 1a noi du kién dat tru s& ton gido sau khi
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thanh 1ap. Sau khi dugc UBND tinh cho thanh Iap thi can cur vao
dat du kién do, ca nhan tra lai cho nha nuéc. Bude tiép theo, nha
nuéce s& diéu chinh lai quy hoach ving d6 va cip lai cip cho to
chtrc ton gido véi digén tich cua ho da mua” (PVS. Can bo lam
cong tdc ton giao thang 8/2020).

Hi¢n nay, tinh Gia Lai c6 72 chi hoi Tin Lanh nhung trén thyc té
UBND tinh m¢i chi thyuc sy giao dét cua nha nudc cho 2 chi hi.
Céac chi hoi con lai déu thue hién quy trinh giao d4t nhu vira néu
trén. Nhu vay, vé ban chat, day 1 hinh thic lach Luat, khong lam
dung theo quy dinh cua Luat Dat dai 2013. Dé cap vé van dé nay,
mot can by Ban Ton gido tinh chia sé: “Tinh Gia Lai tinh dén thoi
diém nay méi chi cip dugc dat cho 2 chi hoi théi, con lai 13 quy dat
ho tu tao hét, lach luat hét” (PVS. Mot can bo Ban Ton gido tinh
Gia Lai thang 4/2020).

Qua khao sat thyuc té cho thiy, nguyén nhan mot sé dia phuong
khong c6 quy hoach, ké hoach str dung dat 1a do: (1) Tung 1a dia
ban c6 diém néng vé ton gido nén than trong trong viéc quy hoach
dat cho ton gido; (2) Chua thé thuc hién duoc viée quy hoach dat
ton giao do dic thu cua chinh ton gido. Cu thé, chinh quyén kho
biét trudc noi ndo to chirc t6n gido co6 nhu cau vé dat dai dé quy
hoach; (3) Cac td chure ton gido tryc thudc nodi chung va chi hoi
Tin Lanh néi riéng déu gan véi lang va ldy lang 13 dia diém sinh
hoat ton gido. Chinh vi vay, khi chinh quyén dia phuong quy
hoach hoac cép dét cho td chirc ton giao truc thudc ¢ vi tri ngoai
lang, xa lang, ho khong chap nhan (PVS. M¢t s6 cdn bo lam cong
tac ton giao thang 12/2019 va thang 08/2020); (4) Do nhan thuc
cua co quan chuc ndng nha nudc. Theo can bd lam cong tac ton
gi4o ciia tinh Gia Lai, néu chinh quyén cip xi, huyén (Ho6i dong
nhan dan x4, huyén) trong toan tinh cht dong théng ké cu thé dan
s6 tai dia ban quan 1y va dy tinh (dan sb theo co hoc, tin dd cac
t6n gido theo tu nhién, sé ho gia dinh, dong ho...), trén co s& do,
chinh quyén tinh (H6i ddng nhan déan tinh) s& hoach dinh chinh
sach vé phat trién kinh té, x4 hoi, an ninh, qudc phong, quan ly dat
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dai...thi viéc giao dét cho t6 chirc ton gido khong bi dong. Nhung
viéc nay nhiéu noi chua thuc hién dugc. Trong khi do, c6 dia
phwong di thyc hién thong ké dan s6, tin dd ton gido trén dia ban
nhung lai khong thuc hién quy hoach dat cho t6n giao. Chuong
trinh xdy dung ndéng thon méi hién nay dé cap dén tit ca cac van
dé nhu nha tré, truong hoc, mau gido, mam non, sdn van dong,
nha vin hoa, nghia trang..., nhung dit danh cho co so tén gido lai
khong dugc dé cap toi. Luat Tin ngudng, Ton gido ciing khong dé
cip dén van dé nay?.

Thuc trang chinh quyén dia phuwong giao dat cho t6 chirc ton
giao theo hinh thtrc trén da din dén cac hé luy sau:

Tao ra tién 1é khéng chdp hanh nghiém chinh Ludt Pat dai 2013

Luat Dat dai 2013 quy dinh rd nha nuéc giao quyén st dung
dét cho co s& ton gido khi duogc chép thuan, nhung trén thuc té,
nhiéu trudng hop Nha nude khong c6 dit dé giao. Nguoc lai, Nha
nuéc (UBND cac tinh) dang thuc hién mot quy trinh vé ban chat
1a chuyén dbi dat ctia c4 nhan (trong trudng hop ca nhan hién cho
t6 chirc ton gido) hodc dit do cong dong tin d6 mua (diém nhém
mua), thanh dit cia Nha nuéc, sau d6 didu chinh lai quy hoach,
roi giao lai cho t6 chirc ton gido. Piéu nay tao ra tién 1¢ khong tot
trong viéc thuc hién Luat Pt dai 2013. Bén canh do, quy trinh
trén cling tao ra nhan thuc 1éch lac trong céc tin dd vé nguén géc
dat cia co so ton gido. Mot s tin do cho rang: dat cla co so ton
giao do chinh ho mua, khong phai nha nudc cap, nha nude chi hop
thirc hoa, nén ho c6 thé chuyén doi quyén sir dung dat dugc (PVS.
Mot s6 tin do Tin Lanh & mét sé diém nhom tai huyén la Grai,
huyén Chuw Sé, thang 12/2019). Mat khac, cac to chirc ton gido cap
co s& (chi hoi) ciing rét lo lang khi thuc hién quy trinh chuyén doi
muc dich str dung dat néu trén s& xay ra truong hop rii ro. Cuy thé,
ho lo ling trong trudng hop chinh quyén dia phuong sau khi lam
thu tuc thu hdi dat cia t6 chirc ton gido (do ca nhan hién ting hoic
do co s& ton gido mua rdi nhd mot ca nhan ding tén hop phap),
nhung sau do lai khong giao, hodc giao nhung khong du véi dién

39



40 Nghién clru Tén gido. S6'12 - 2020

tich ban dau di c6 boi phap luat khong cé quy dinh vé van dé nay.
Ngodi ra, nhimg rii ro con dén tir nguyén nhan ci nhan tin do
gitip dung tén trong Gidy chimg nhan quyén sir dung dat. Trong
truong hop dat do cong dong ton gido mua (sau d6 nhd ca nhan
ding tén hop phéap), nhung vi 1y do nao doé khong duge Nha nudce
dong y cho chuyén doi thanh dit ton gido, c6 thé sé din dén nguy
co bi mét dit cho c4 nhan. Mot muc su quan nhiém chi hoi &
huyén Ia Grai chia sé:

“Chung t6i chi mong Nha nude lam mét sé thu tuc gidy to don
gian hon. Viéc nho ho gia dinh dtng tén rat rai ro boi dat d6 khong
phai dit cua gia dinh day dau, dat cua tap thé ddy, gay thiét thoi cho
chi hoi. Ho chi ding tén ho chi hoi cho hop phap thoi. Néu dit cua
tap thé, tap thé giao cho Nha nudc thi hay hon, ma Nha nudc lai bat
budc dat tap thé nhung lai phai giao lai cho ca nhan dung tén dé
hop phap. Nhung ching t6i ma khong chuyén dbi dugc, thi dong
nghia mat cho c nhan d6 vi ho di lam s do tén ho roi. Mai sau
con cai ho lai tranh chap véi hoi thanh, cai d6 no phirc tap lam.
Nhét 12 ho lai khong theo dao nita thi sao. Nén bay gio Tong hoi
(Téng Lién hoi Tin Lanh Viét Nam (mién Nam)) bao: khi nao nhd
c4 nhan ding tén giup, phai dua gidy cam két cho Tong hoi dé
Téng hoi giir, néu ho bién cua tap thé thanh ctia ca nhan thi con c6
cai cod ma doi” (PVS. Muc su quan nhiém chi hoi Plei Breng, huyén
la Grai, thang 12/2019).

V& phia cac nha quan 1y, mot can bo ldnh dao Ban Tén gido tinh
cling chia s¢ nhiing khé khan cua dia phuong khi thyc hi¢n viéc
giao dat cho t6 chirc ton gido theo Luat Dat dai 2013: “Chinh sach
dét dai cho ton gido cua nha nudc ta rat dang, rat nhan van, cham lo
doi séng tinh than cho ba con tin dd, chi c6 diéu trén thuc té lai rat
kho thue hién va thuong phai lach luat”. Hon nira, trong qué trinh
thuc hién thu tuc chuyén ddi cho t6 chirc ton gido truc thude (chi
hoi), thuong méat mot thoi gian dang ké. Nhiéu chirc sic, tin do
chura c¢6 nhén thirc diing din vé van dé nay nén c6 nhimng kién nghi,
btrc xtc.
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Chinh quyén dia phwong bi dong trong viéc giao dat cho ton
gido va nguy co phd vé quy hoach tong thé ciia dia phwong

Do mét s dia phuong khong cé dat hodc khong quy hoach, ké
hoach sir dung dt cho ton gido (trong d6 c6 tinh Gia Lai) nén trudc
khi cac diém nhom/ hoi nhanh Tin Lanh chuén bi thanh lap chi hoi,
Ban Chap sy diém nhom/hoi nhanh thuong chi dong mua dat dé
xay dung co s¢ tho ty ¢ nhiing dia diém thuén loi cho tin dd sinh
hoat t6n gido. Do 1a nhitng miéng dat to, dep, co vi tri dia 1y thuén
loi vé giao thong, thudn tién cho tin do di lai va c6 tiém ning dé mo
rong co so tho tu trong diéu kién sb tin dd tdng nhanh... Nguoc lai,
chinh quyén dia phuong thudng bi dong boi trong sd nhitng manh
dat duoc té chuc ton gido mua, dang chd chuyén dbi, c6 manh
tring v6i quy hoach cia chinh quyén dja phuong. Trén thuc té, da
c6 truong hop xay ra tinh trang khé xur, tham chi xung dot do co so
tho tu cua ton gido g?m try s& co quan nha nudce, truong hoc hodc vi
tri ndy da duoc quy hoach dé xay dung nha van hoa xi... Nhu vay,
néu khong co dat hoidc khong co quy hoach, ké hoach st dung dat
cho ton gido, chinh quyén dia phuwong khong thé chu dong dit dia
diém céac co so tho ty cla ton gido hop 1y trong tong thé quy hoach
chung dét dai cua tinh.

Tinh trang mua ban sang nhwong dat dai trai phép ngay cang ting

Dit co s6 ton gido hau hét do cong dong ton gido (diém nhom)
“tu lo li€u” nén tinh trang mua ban, sang nhuong d4t dai cho muc
dich ton gido ngay cang ting. Luat Dat dai 2013, Didu 167 quy
dinh: “Nguoi su dung dat duoc thuc hién cac quyén chuyén déi,
chuyén nhuong, cho thué, cho thué lai, thira Kké, tang cho, thé chép,
gop von quyén sir dung dit theo quy dinh cua Ludt nay”. Tuy
nhién, trong truong hop mua ban dat dé xay dung, mé rong co s&
tho tw, ban chét khong phai tién cua ca nhan bo ra mua dit, ma doé
1a tién cta cong dong tin d6 dong gop hodc do to chirc tir thién tng
ho, sau d6 nho ca nhan dung tén quyén sir dung dat. Vi vay, hinh
thirc mua ban, sang nhuong dat dai cua ton gido vé ban chit 1a trai
phép va hién tugng nay ngay cang trd nén pho bién.
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Didu dang chu y 13, trong mot sb truong hop, dat dai duge mua
ban, chuyén nhuwong cho muc dich ton gido la dat san xuit, dat
trong cdy lau nam, dat nong nghiép hodc dat cho muc dich khac,
khong phai 1a dat thd cu. Chinh quyén dia phuong va cac co quan
chirc ning du da ting cudng quan 1y chit ché muc dich sir dung dat
nhung viéc quan ly dat dai ciing rat kho khan. Mot sd noi, tin do
khong chip hanh, bi mét xay dung co s¢ tho ty trai phép trong thoi
gian ngin trén dat khong dung muc dich sir dung va khong dugc sy
cho phép cua cic co quan chirc nang. Khi chinh quyén phét hién ra
su viéc ciing da xong va rat kho xir 1.

Dién tich dat ¢ va ddt san xudt suy giam nhanh

Qua khao sat ¢ dia ban tinh Gia Lai cho thiy, mét s chi h¢i da
thanh 1ap tir 1au, s6 luong tin d6 ngdy cang ting 1én. Do nhiéu
nguyén nhan nén dit dai danh cho muc dich ton gido ngiy cang gia
tang. Cy thé, mot sé diém nhom thudc chi hoi nhung & xa nha thd
trung tdm hang chuc cdy sb, gay bat tién cho ngudi gia va tré nho,
lang phi thoi gian di chuyén cho cac tin d6 nén d3 mua dét riéng dé
lam dia diém sinh hoat ton gi4do. Bén canh do, c6 nhiing diém nhom
xudt phat tir mau thuan ndi b, nén chu dong quyén gop tién bac,
muon danh tin dd dimg tén dé mua dat, xay dung noi sinh hoat
diém nhom dudi danh nghia 12 nha & cua c4 nhan cho muon. Ngoai
ra, mot s& diém nhom truc thude chi hoi, nhung da du tiém luc vé
tai chinh va nhan sy (tién cung lwong cho myc su quan nhiém, mua
dat xay dyng nha thd, chuan bi té chirc Hoi dong thanh lap chi
hoi...) c6 xu huong tach ra khoéi chi hdi me dé thanh lap chi hoi
méi. Thyc trang trén da khién dat san xuat va dat & ngay cang bi
thu hep.

Hon nira, hién nay nha nudc chua quy dinh dién tich tbi thiéu
hodc t6i da khi giao dat cho co s& ton gido. Didu nay dan t6i dat
cho myc dich t6n gido ngiy cang gia tang. Theo thong ké clia Ban
Tén giao chinh phu dit danh cho co s¢ thd tu cua dao Tin Lanh &
tinh Gia Lai khong ngimg ting, cu thé, nim 2003 1a 10.435 m2,
nhung dén nim 2017 ting 1én thanh 116.855m2%* va hién nay dién
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tich dat str dung cho muc dich t6n gido van tiép tuc ting lén. Dt
dai clia ton gido ting 1én c6 nghia dit dai danh cho san xuét va cac
muyc dich an sinh x4 hoi khac giam. Piéu can chd ¥ 13, trong mot
lang (plei) thudng c6 rat nhiéu hé phai Tin Lanh sinh hoat va con
c6 nhitng ton gido khac. Do d6, dé dam bao quyén tu do t6n gido
tin ngudng ctia ngudi dan - tin dd, quyén binh déng vé dét dai gitra
cac ton gido, nha nudc can c6 chinh sach han dién, chinh quyén cac
dia phuong can can dbi quy dét, phan bd hai hoa dé vira dam bao
quyén ty do tin ngudng, quyén c6 noi sinh hoat ton gido day du,
hop phap cho céc tin d t6n gido; dong thoi dam bao sy phat trién
kinh té - xa hoi cta dia phuong.

2.2. Khé khén trong viéc cap gidy chieng nhin quyén sir dung
dit trén di¢n tich dit co sé ton gido dang sir dung

Viéc ra soat, cép lai toan bd giéy chuing nhan quyén su dung dat
trén dién tich dit co s& ton gido dang st dung dugc thuc hién theo
Chi thi s6 1940/2008/CT-TTg ngay 31/12/2008 ciia Thu tudng
Chinh phu vé nha dat lién quan dén t6n gido. Trong Chi thi 18-
CT/TW ngay 10/01/2018 ciia Bo Chinh tri vé “Tiép tuc thuc hién
Nghi quyét s6 25-NQ/TW ctia Ban Chap hanh Trung wong Pang
khoa IX vé cong tac ton gido trong tinh hinh méi”, chu truong cua
Nha nuéc 1a cip lai toan bd gidy ching nhan quyén st dung dat
(bia d0), hop thirc hoa dit cua t6 chirc ton gido.

Viéc cip gidy chung nhan quyén sir dung dit cho cac co s ton
gido khong chi giup cho cong tac quan 1y nha nudc vé dat dai
dugc chit ché, dam bao phéap 1y, dap tng nhu cau, nguyén vong
cho cac co s¢ ton gido, tao diéu kién cho cac co so ton gido dugc
thue hién cac quyén loi, dong thoi giai quyét nhidu vudng mic
trong viéc xac dinh ngudn gdc sir dung dét do lich st dé lai. Tuy
nhién, tai tinh Gia Lai, viéc ké khai ding ky cdp gidy ching nhan
quyén sir dung dit cho cic co so ton gido dd gip rat nhiéu kho
khan. Chéng han, trude kia dit duoc cép cho ty vién hay cho nha
thd nhung lai do ca nhan dung tén. Mot sd co sd ton gido cd
ngudn gbc sir dung dét 1au doi nhung khong c6 ho so dat dai, hd
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so bi that lac hodc khong chinh xac; ranh giéi sir dung dat khong
1d rang, khong cé cac gidy to va quyén st dung dat lam can cir ké
khai. Bén canh d0, qua trinh sir dung dt cta cic co s ton gido c6
nhiéu bién dong do chuyén nhuong, chuyén ddi, hién tang, cho
muon hodc ty dong mo rong (nhiing bién dong vé dit dai vira néu
hau hét chua thyc hién theo quy dinh cta phap luat). O trudng hop
khac, mot s6 thira dat duoc ké khai 1a dat ton gido nhung thuc té
khong ¢ cong trinh xay dung, hién tai dang trong cay hang nim,
céy léu nam hoic dé hoang héa nén khong c6 can clr cong nhéan va
cap glay chtng nhan quyén st dung dit theo quy dinh cua phap
Luat Dt dai hlen hanh. Mot khé khin khac trong viéc cip gidy
ching nhan quyén st dung dét nita duoc dua ra 1a chu sir dung dét
(co so ton gido) chua tich cuc phdi hop ké khai diang ky cap gidy
chting nhan quyén sir dung dat hodc ¢ nhimng thira dat, muc dich
st dung dét ciing khong dé rd co sé ton gido 1a tu vién hay nha
thd mot cach cu thé ma chi ghi 1 dat stir dung khac (dat trong cay
lau nam hodc 1a dat néng nghiép...)> .

Nhitng khé khin trong viéc cip gidy ching nhan quyén sir dung
dat trén day khong chi 1a kho khin riéng ciia tinh Gia Lai ma ciing
1a kho khan chung cua nhiéu tinh tai TAy Nguyén. Nhung do su
quyét tdm cua UBND tinh va cac ban nganh chirc ning co lién
quan, dén nay, tinh Gia Lai da dat dugc nhitng két qua déng ghi
nhan. Cuy thé, tinh dén thang 12/2019, tinh Gia Lai c6 tong s6 294
t6 chirc ton gido truc thudc, trong d6, da cip xong gidy chimg nhan
quyén sir dung dat cho 230 t6 chuc t6n gido truc thudc, con 64 to
chirc t6n gido chua cdp gidy chimg nhan quyén sir dung dat. Doi
v6i dao Tin Lanh c6 72 co so tho tu, trong d6 c6 45 co so tho ty da
duogc cap gidy chimg nhan quyén st dung dat, con 27 co s tho tu

chua duoc cip gidy chirng nhan quyén st dung dat.

Mot s6 khuyén nghi

Tir nhimg trinh bay trén day, tac gia bai viét dua ra mot sb
khuyén nghi nhu sau:
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(1) P6i v6i Luat Tin ngudng, Ton gido, can bd khuyét mot sd
van dé nhu: (i) Cha thé dang ky sinh hoat ton gido tap trung cho
cac diém nhém tryc thudc chi hoi; (ii) Piéu chinh, huéng dan dao
Tin Lanh thyc hién DPiéu 34 quy dinh vé viéc diang ky nguoi duogc
bau cu, suy ctr lam chire viée cho hop 1y; (iii) Xem xét lai chu thé
dang ky ddi v6i diém nhom doc 1ap cho binh déng véi cac ton gido
va phu hop v6i xu hudng cai cach hanh chinh hién nay.

(2) i v6i quan Iy nha nudc vé ton gido, qua nghién ctru thuc té cho
thay, khong nhat thiét phai gdp mot s6 diém nhom thanh mot chi hoi dé
thu gon dau méi quan 1y boi cac 1y do: (i) vo hinh chung vi pham
nguyén tic dan chu cua viéc thanh 1ap chi hoi trong Tin Lanh. Céc diém
nhém co quyén tw quyét dinh tré thanh chi hi hay khong béi ho chinh
13 nhitng nguoi tham gia dong gdp xay dung chi hoi™; (i) DI voi
nhitng diém nhom thude chi hoi c6 thé dé chi hoi dang ky sinh hoat ton
gido tap trung boi chi hoi 1a cha thé quan 1y tryc tiép, nam rd va chiu
trach nhiém vé nhiing hoat dong ctia diém nhom do minh quén ly. Viéc
Téng Lién hoi dang ky sinh hoat ton gido tap trung cho diém nhom truc
thudc chi hdi nhu nhitng diém nhém doc 1ap 1a khong can thiét, boi
chi hoi ciing thuong xuyén bao céo 1én Tong Lién hoi vé tinh hinh
phat trién thong qua Ban Pai dién tinh va vi uy vién dai dién cua Téng
Lién hoi tai Gia Lai*’. Hon nira, nhu vay trich nhiém di voi diém
nhém thudc chi hoi s& chong chéo gitta Téng Lién hoi va Chi hoi.

(3) Vé dat dai ton gido, Luat it dai dé ra chu truong nha nude
giao dat cho t6 chuc t6n gido, to chuc ton gido truc thudc sau khi
duoc nha nudc chap thuan. Nhung trén thyc té, dbi voi truong hop
dao Tin Lanh tai tinh Gia Lai, hau hét cac chi hoi sau khi thanh lap,
dd dugc nha nudc chdp thuan nhung UBND tinh khong ¢ dat dé
giao. Dét dai ton gido chu yéu do cac chi hoi mua va thong qua nha
nude dé hop 1y hoa quyén sir dung dat. Trong thoi gian toi, UBND
tinh Gia Lai cAn khao sat vé& nhu cau dét dai cta ton giao, lya chon
dia diém, phé duyét quy hoach dé giao dét, cong nhan quyén sir
dung dit cho cac to chuc t6n gido, to chirc ton gido truc thudc sau
khi duoc chip thuan theo dung quy dinh ctia phap luit.
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(4) Luat DAt dai hién hanh chua c6 dinh mirc dat dai cho co sé
t6n gido (han dién), chua quy dinh cac hang muc cong trinh dugc
xdy dung trong co s& ton gido; cac hoat dong sir dung dat cua cac
co s¢ ton gido nhu lam nha tré, co s¢ ban thudc kham chira bénh,
hoat dong tur thién,...chua c6 quy dinh cu thé dé diéu chinh. Quy
dinh vé xir phat vi pham hanh chinh d6i voi nhiing vi pham dat dai
co s& ton gido kho thuc hién. Trong thoi gian tdi, bén canh viéc giai
quyét kip thoi cac nhu cu dit dai chinh dang va cac vu vi¢c vi
pham phap luat vé dat dai, xay dung lién quan dén ton gido can
tang cuong hi¢u luc, hi¢u qua trong cong tdc quan ly nha nudc vé
ton gido va dat dai ton gido.

(5) Qudc hoi, Chinh phi cin xem xét bén canh hinh thirc nha
nudc cong nhan quyén sir dung dét theo hinh thirc nhu giao dat
khong thu tién st dung dat dbi voi dat co so ton gido (dat cong
trinh tho tu), can xem xét c6 thé mo rong hinh thtc tiép can dat dai
khac cho co s& t6n gido nhu cho thué dit cia nha nuéc (c6 thoi han
thué, thu tién str dung dit, c6 dién tich quy dinh (muc tran)...) dé
st dung lam cac cong trinh phu trg (nha &, nha an, nha khach,
truong hoc,...), nham dam bao dat dai dwgc sir dung dung muc
dich, tiét kiém.

Két luin

Tir nhitng trinh bay trén day cho thay, mbi quan hé nha nudc va
t6n giao khong don thuan chi 1a cong tic quan 1y nha nudc vé ton
gi4o (cong nhan t6 chirc ton gio, cong tic ddi voi nhan sy lanh dao
trong cac t6 chire ton gido, quan ly cac hoat dong ton gido, dac bict
1a cong tac giai quyét van dé dét dai ton gido...). ma con thé hién
qua cac mbi quan h¢ xa hoi nhu: van dong tranh thu chirc sdc, chuc
viéc trong viéc thyc hién nhitng cam két di ky; nhimng chi truong,
chinh sach phap luét cia Bang, nha nudc; phat huy gia tri dao duc
ton gido, dong gop tich cuc cho cac hoat dong an sinh xa hdi, v.v...

Bén canh nhiing mat tich cyc, nhu dam bao quyén tr do tin
ngudng tén gido cua cac tin dd, tao didu kién cho t6 chic ton gido
phat trién, Luat Tin ngudng, Toén gido va Luat Dat dai néu trén rd
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rang con mot s6 diéu, khoan bat cap khi ap dung trén thuc té, can
khéc phuc trong thoi gian toi. Dac biét, ddi véi Luat Tin nguong,
Ton gido, mot bo ludt mdi dugc ban hanh, lai &p dung chung cho
nhiéu ton gido nén cd mot s6 diéu, khoan, chua phu hop ddi voi
t6n gido néi chung va dao Tin Lanh néi riéng. Nhiing bat cip trén
day néu khong duoc thao gd, stra chita, bd sung, s& anh huéng dén
mbi quan hé nha nudc va ton gido, khé tim dugc sy déng thuan
gilta nha nudc va ton gido, giita chinh quyén dia phuong va to
churc ton gido. /.

CHU THICH:

1 Tai tinh Gia Lai, tac gia nghién ctiru Hoi thanh Tin Lanh Viét Nam (mién
Nam) - mot td chirc Tin Lanh 16n nhat tai Viét Nam, hoat dong chu yéu
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2 Piém nhém doc 1ap ca Hoi thanh Tin Lanh Viét Nam (mién Nam) 1a cac
diém nhom sinh hoat doc lap, khong truc thudc cac chi hoi cua Hoi thanh
nhung van thudc Hoi thanh nay.

3 Tran Thi Hong Yén (2020), “Co céu t6 chirc cua Hoi thanh Tin Lanh Viét
Nam (mién Nam) ¢ tinh Gia Lai”, Dan téc hoc, $6 3, tr. 60-74.

4 Theo Doan Triéu Long (2013, tr. 68 - 74), Tin Lanh du nhap vao cac tinh
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Son... tir nhimg ndm 1940 nhung khong thanh cong, nam 1954 hau hét
céc tin dd theo dao Tin Lanh da quay vé tin ngudng truyén thng, chi con
nhém Tin Lanh & Bic Son (Lang Son). Tin Lanh chi thyc sy phat trién &
mién nui phia Bic giira nhitng nam 1980 cua thé ky XX.

5 Trudc nam 2018 dia diém ding ky sinh hoat ton gio tap trung theo diém
4 cua Chi thi sb 01/2005/CT-TTg ciia Tha tuéng Chinh phi. Tir nim
2018, dia diém dang ky sinh hoat ton gido tap trung theo Diéu 16, Luat
Tin ngudng, Ton gido.

6 Vi ly do bao vé cong dong nghién ctru nén bai bao khéng néu tén diém nhom.

7 Y kién ctia can bo Ban Tén gido tinh Gia Lai trong Hoi thao Khoa hoc
cua Vién Dan toc hoc Kkét hop véi Ban Ton gido tinh Gia Lai, td chirc tai
tinh Gia Lai, thang 12/2019
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Abstract

INADEQUACIES OF IMPLEMENTATION THE LAW ON
BELIEF AND RELIGION AND THE LAND LAW TOWARDS
PROTESTANTISM
(Case study in Gia Lai province)

Tran Thi Hong Yen
Institute of Ethnicities Studies,
Vietnam Academy of Social Sciences
The relation between the State and religions is not merely
expressed through the State management of religious activities such
as recognition, management of religious festivals; training,
appointment, rotation of dignitaries; it also takes places in training
for dignitaries policies on religion, especially resolving the
religious land issue, and social relations such as mobilization of
dignitaries in implementing the policies of the Party and the State;
promotion ethical values of religions, positive contribution to social
security. For the management of religion, the State regulates
religious activities and the land of religions based on the laws, the
most important of which are the Law on Belief and Religion (2016)
and the Land Law (2013). In addition to the positive aspects,
ensuring the freedom of religion and belief of believers, favor the
development of religious organizations, the Law on Belief and
Religion, the Land Law have a number of articles with the
inadequacies of application in practice. The article mentions some
shortcomings of the Law on Belief and Religion and the Land Law
in the current management of religious activities towards
Protestantism in Gia Lai province and gives some
recommendations.

Keywords: Inadequacies; Protestantism; Law on Belief and
Religion; Land Law; Gia Lai.



