Tiéu chi Iya chon an I€ cia mot s6 quoc gia
trén the gidi va kinh nghiém cho Viét Nam'

Trwong Thi Thu Trang®

Tém tit: O hau hét cac mede trén thé gidi, an 1é ngdy cang dong vai tro quan trong. Diéu
nay c¢é nguyén nhan tir nhitng khiém khuyét ciia phdp ludt thanh vén. Trong truong hop
phap ludt khéng cé quy dinh hay quy dinh khéng ré rang thi Tham phan dwoc xem nhw la
nha Igp phdp bé sung, hay néi cach khdc Tham phdn ¢é vai tro sang tao ludt khi dwa ra
nhitng gidi phdp gidi quyét nhitng vu viéc cu thé. Do vy, viéc xdy dung va ban hanh dn 1¢
phuc vu cho viéc xét xu tai cac nuwoc da va dang ngay cang dwoc quan tam. Song, khong
phdi tdt cd cdc ban dn, quyét dinh d c6 hiéu e phdp ludt ciia toa dn cdc cap déu tro
thanh én 1é. Ban én, quyét dinh dé tro- thanh én 1é phai dap vmg nhitng tiéu chi lya chon
nhdt dinh. O cdc quoc gia khdc nhau thi tiéu chi lwa chon dn 1¢ ciing sé khdc nhau. Tuy
nhién, vo"i xu heomg hoi tu, tiéu chi lwa chon dn 1é cia cdc quéc gia nhin chung thwong
c6 mot sé dlem ong déng. Bai viét néu khdi niém an 1é; phdn tich tiéu chi lwa chon dn
1¢ ciia mét s6 quoc gia trén thé gidi va rit ra bai hoc kinh nghiém cho Viét Nam.
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Abstract: In most countries around the world, case law plays an increasingly important
role. This is caused by defects in written law. In cases where the law has no regulations
or unclear regulations, the Judge is considered an additional legislator, or in other
words, the Judge has the role of creating the law when providing solutions to resolve
the specific cases. Therefore, the construction and promulgation of precedents to serve
trials in other countries has been and is receiving increasing attention. However, not all
legally effective judgments and decisions of Courts at all levels become precedents. For
a judgment or decision to become case law, it must meet certain selection criteria. In
different countries, the criteria for selecting case law will also be different. However, with
the trend of convergence, criteria for selecting case law of countries generally have some
similarities. The article introduces the concept of case law, analyzes criteria for selecting
case law of some countries around the world and draws some lessons for Vietnam.
Keywords: Case law, Criteria for selecting case law, Older brother, USA, France, Japan,
Vietnam

Ngay nhan bai: 11/12/2023; Ngay duyét dang: 19/01/2024

! Bai viét 1a san phém cua Dé tai cép B0 “Tiéu chi, phuong thirc Iya chon va diéu kién ap dung an I¢ cua mot
sb quéc gia trén thé gidi va bai hoc cho Viét Nam” (2023-2024), do TS. Truong Thi Thu Trang cht nhiém,
Vién Thong tin Khoa hoc xa héi chu tri.

™TS., Vién Thong tin Khoa hoc x4 hi, Vién Han 1dm Khoa hoc x4 hoi Viét Nam;

Email: truongthutrangissi@yahoo.com



Tieu chi lya chon...

1. Pat van dé

An 1& xuét hién kha sém trong lich st
tu phap thé gi6i, n6 ton tai dudi hinh thuc
céc phan quyét, nham diéu chinh cac mbi
quan hé méi phat sinh cho phu hop véi
sy phat trién cua xa hoi duong dai. Tai
Viét Nam, nam 2016 Toa 4n Nhan dan t6i
cao méi chinh thirc cong bd 6 an 1& dau
tién, tinh dén thang 10/2023 di c6 70 4n
1€ dugc cong bd!. La mot quéc gia chua
c6 lich st xay dung va ap dung an 1€ lau
dai, Viét Nam da va dang gdp kho khan
trong viéc lua chon ban an/quyét dinh da
c6 hiéu luc cua toa an lam an 1€. Do do,
viéc tim hiéu tiéu chi Iya chon 4n 1€ cua
mot s6 qudc gia trén thé gidi va rat ra bai
hoc kinh nghiém cho Viét Nam c6 y nghia
1y luan va thyc tién.
2. Khai niém an 1¢

Thuat ngtt “a4n 1¢” hién chua c6 ndi
ham khai niém théng nhét. Cac qudc gia c6
truyén théng phap luat khac nhau c6 quan
diém khéc nhau vé an 1¢. Ddi véi cac nude
theo truyén théng thong luat (Common
Law), 4n 1€ con dugc goi 1a “case law” -
“luat duoc hinh thanh theo vu viéc” va day
duoc xem la mot nguén chinh thure trong hé
théng phap luat. Chang han nhu & Anh, 4n
1 duoc hiéu 1a “vu 4n da duogc giai quyét
tao co sO cho viéc xét x1r cac vu an sau nay
ma c6 nhitng su kién hodc vin dé phap ly
tuong tu” (Lindquist & Cross, 2005). Hoac
0 Hoa Ky, an I¢ “la vi¢c lam ludt ctia toa an
khi cong nhan va ap dung cac quy tic mai
trong qua trinh xét xtr. Vu viéc da duoc giai
quyét 1am co s¢ dé dua ra phan quyét cho
nhiing trudng hop co tinh tiét hodc van dé
tuong tu sau nay” (Garner, 1999).

Trong khi dé, cic nuéc theo truyén
thdng dan luat (Civil Law) lai khong thira

' Xem: Tong hop 70 dn 1é da dwoc cong bo ¢ Viét
Nam, https://thuvienphapluat.vn/banan/tin-tuc/tong-
hop-70-an-le-da-duoc-cong-bo-o-viet-nam-6712.
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nhan an 1¢ 13 mot ngudn chinh thic bat
budc trong hé théng phép luat. Chang han,
& Phap, an 1& duoc hiéu “la nhitng ban
an, quyét dinh cua toa 4n bao gdém cach
giai quyét van dé phap 1y méi va co gia
tri tham khao dé giai quyét nhirg vu viéc
twong tuw vé sau” (Troper, Grzegorczyk,
1997). Hoac ¢ Nhat Ban, an 1€ dung dé
chi m§t by phan bén trong cac phan quyét,
quyét dinh ctia Toa 4n, ma viéc ap dung
thich hop by phan do can thiét cho viéc
giai quyét tranh chap trong mot vu viéc cu
thé (Oda, 2009).

Nhu vay, an I¢ co thé duoc hiéu theo
nghia rdng hodc nghia hep. Theo nghia
rong, an 1¢ duoc hiéu 1a ban an, quyét dinh
cua toa an c6 hiu luc phéap luat dugc luu
truyén trong xa hoi. Theo nghia hep, an 1€
dugc hiéu 14 ban an, quyét dinh c6 hiéu luc
phap luat cua toa an chira dyng céc su kién
hodc van dé phap 1y duoc dua ra theo mot
phuong thirc x4c dinh dé cac toa 4n cén
nhic (tuan tha) trong nhitng truong hop
tuong tu vé sau.

Trong pham vi bai viét nay, an l¢é duoc
hiéu la ban dn hodc quyét dinh cia toa dn,
né tao ldp quy tic hodc can cir phdp Iy
dang tin cdy cho viéc quyét dinh cac vu viéc
twong ty trong twong lai (Garner, 1999).

3. Tiéu chi lwa chon 4an 1é ciia mot sb
quoc gia trén thé gigi

O mot sd nudc theo truyén théng
thong ludt (nhu Anh, Hoa Ky, Uc), an
1€ dugc lya chon khi dap trng mot trong
nhiing ti€u chi sau:

Du chua ¢6 luat nhung toa van phai xir
dé bao dam cong 1y va ban 4n d6 tro thanh
an I¢, nghia 1a tr¢ thanh luat cho nhiing
vu viée twong ty. Khi phan quyét da duoc
tuyén, thi do s€ phai duoc coi la giai phap
cho van dé tuong ty sau nay; thim phan
phai tuan theo phan quyét ciia vu an twong
tu duoc xu trude do.
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Khi luat khong 1 rang thi thim phan
phai ty minh nhan thue, giai thich luat va
thé hién nhan thic d6 trong ban an. Ban
an d6 tré thanh luat cho nhitng tinh hubng
tuong tu.

Du d3 ¢6 ludt nhung néu phat sinh tinh
huéng ma&i ma luat chua du li€u duoc thi
tham phén phai van dung luat hién hanh
cho tinh hudng méi d6 (Ward & Wragg,
2005; Edlin, 2007; Kirby, 2007).

O cac nude theo truyén thong dan luat,
cac tiéu chi lya chon an 1¢ 1a khong déng
nhét. O Phap, cac tiéu chi lya chon an 1¢
gom: ngudn gdc cua an 18 13 ban an ciia Toa
an cao nhat trong hé thong Toa an (Toa pha
an hoac Hoi déng nha nudc); ndi dung cua
an 18 phai chtra dung van dé vé phap 1y; noi
dung 4n 18 phai chtra dyng cic quan diém
phap luat; cac an I¢ phai phat sinh tir nhiing
tranh chap co that (Troper, Grzegorczyk,
1997). O Nhat Bén, cac tiéu chi lva chon an
1¢ gdm: (1) Xét doan vé nhiing van dé quan
trong lién quan dén Hién phap, phap luat
chua c6 tién 1& ¢ Toa an tdi cao; (2) An 18 da
c6 thoi Pai thim vién 1 nhung 1a xét doan
xudt hién 1an dau trong Toa 4n téi cao; (3)
Ban an, quyét dinh cta Dai hoi déng xét XU
(Pai phép dinh) lam thay d6i tién 1é cua Toa
an tdi cao; (4) Trudng hop tinh tiét vu viéc
dong vai trd quan trong nhu 18 cong bang, sur
thira nhan mic nhién, dan dan tré thanh an
1&; (5) Trudong hop nhan thiy can dang tai vi
quan trong ddc biét ddi véi an 18, quyét dinh
tinh hudng (trén nguyén tic von khong ding
trong tuyén tap an 1¢) (Vu Phép ché va Quan
1y khoa hoc Toa 4n nhén dan ti cao, 2019).
O Han Quéc, tiéu chuin Iva chon an 1€ bao
gdm: phan quyét phai chira quan diém vé
van dé phap 1y (giai thich phap luat) mang
tinh chung, ph6 bién ma no c6 thé ap dung
cho céc vu an tuong ty (Joon, 2017).

Nhu vay, mdi nude trén thé gidi co thé
c6 nhitng tiéu chi khac nhau dé lua chon
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an 1€, song co diém chung 1a & cac nudec,
an 18 duoc lua chon chi can dap tng mot
trong cac tiéu chi duogc li¢t ké chir khong
phai toan bo cac tiéu chi duoc liét ké. Pong
thoi, ¢6 thé dua ra bdn tiéu chi lua chon an
1¢ c6 diém twong ddng voi cac tiéu chi lra
chon 4n 1¢ cua cac nudce theo truyén thong
thong lut va cac nudc theo truyén théng
dan luat gdbm:

Thir nhat, ban dn, quyét dinh vé nhitng
van dé quan trong lién quan dén Hién
phép, phdp ludt chwa co tién lé.

Trong truong hop ban an dugc gidi
quyét khi cac van dé phap 1y da rd, da duoc
quy dinh trong Hién phap hodc phap luat
thi tham phan 4p dung phap luat da c6 san
dé giai quyét va nhiing ban an nay khong
tao ra an 1&. Tuy nhién, truong hop tham
phan phai giai quyét cac van dé quan trong,
lién quan dén Hién phép, phap luat nhung
lai chua dugce quy dinh va chua c6 tién 18
giai quyét van dé nay, khi do, ban an ma
tham phéan da tim ra 10i giai, dua ra giai
phép ddi v6i van dé phap luat chua c6 tién
1€ nay s€ duogc lya chon 1a an I¢, turc 1a mot
tién 1& cho viéc giai quyét vu viée twong tu
trong tuong lai (Charles J. Reid, 2006).

Chang han vu Donoghue v Stevenson
nam 1932 & Anh. Vao nam 1928, co
Donoghue va ban dén quan ca phé & Paisley.
Ban cta Donoghue da mua lon nudc gung
duc, sau d6 chi quan mé nip lon nudc va
r6t vao ly. Sau khi ubng, c6 Donoghue da
phat hién trong ly c6 mot cai dinh sét. Sau
d6, c6 Donoghue da bi sdc than kinh va dau
da day. Vi vay, c6 Donoghue da kién nha
san xuat (Stevenson) v&i Iy do da thiéu trach
nhiém dbi v6i nguoi tidu ding va yéu cau
boi thudng thiét hai. Van d& phap ly ¢ day
1a c6 mot hop ddng phap 1y phat sinh giita
nha san xuit va ngudi tiéu dung hay khong
va ngudi tiéu dung co quyén kién doi boi
thuong thiét hai dbi véi nha san xuét hay
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khong? Theo 1y thuyét vé hop dong truyén
thong cua thong ludt (privity of contract) thi
khong thira nhan quan hé hop dong giita nha
san xudt va nguoi tiéu ding vi nha san xudt
khong ky hop dong voi ngudi tiéu ding.
Tuy nhién, cudi cing Thuong nghi vién
Anh (House of Lords) di dua ra phan quyét
budc nha san xudt phai bdi thuong cho co
Donoghue theo luat boi thuong thiét hai
ngoai hop dong (tort law). Tir day di hinh
thanh nén quy tic “ratio” vé nghia vu cua
nha san xuat (duty of care) d6i voi ngudi
tiéu dung (D6 Thanh Trung, 2012). Tirc 1a
ban an xét xur vu Donoghue v Stevenson
nam 1932! da dugc lya chon la an I¢, ap
dung cho cac vy viéc tuong tu vé sau do ban
an nay quyét dinh vé van dé chua c6 tién 1¢.

Thir hai, néi dung ciia ban dn, quyét
dinh chiva dung nhitng gidi phdp cho vin
dé phép Iy méi nay sinh.

Vén dé phap 1y duoc hiéu 13 cau hoi
dat ra dé tham phan di tim 10i giai cho mot
su kién hay tinh hudng phap luat méi phat
sinh trong thuc té. Do vay, dé co thé tro
thanh an 1¢ thi quyét dinh cta tham phan
phai chira dung giai phap cho nhitng van dé
phép ly mdi ndy sinh, lam co sé cho viée
giai quyét nhitng vu viéc tuong tu trong
twong lai (H6 Ngoc Diép, 2015). Diéu nay
c6 nghia Ia trudc mot sy kién méi ma phéap
luat chua quy dinh hodc quy dinh khong
r& rang, Tham phan phai tim ra giai phap
dé giai quyét vu viéc cu thé dé trong qua
trinh thuc hi€n nhiém vu xét Xt cia minh.
Khi 6, nhitng lap luan duoc dua ra dé giai
thich cho giai phap ma tham phan tuyén bd
s& tro thanh an 16 giai quyét cho cac vu viée
tuong tu xay ra.

Ch‘fmg han, & Anh, dé mot ban an cé
thé duoc chon 1am 4n 18 thi ban an d6 phai

I Xem: Donoghue v Stevenson [1932] A.C. 562,
[1932] UKHL 100, 1932 S.C. (H.L.) 31, 1932
S.L.T. 317, [1932] W.N.139.
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dua ra mot nguyén tic méi hay méot quy
dinh méi cua phap luat, sira d6i co ban mot
nguyén tic phap luat hién hanh hoic giai
quyét mot van dé nghi van vé phap lut.
Diéu nay ciing bao gdm viéc giai thich cac
dao luat va cac vu vi¢c do thi khong thé
duoc lua chon xuit ban. Tiéu chi c¢dt 15i cua
an 18 1a phai chira dung nguyén tic phap
Iy mai, gidi phap phap ly mdi hoac lam rd
nhitng nghi van trong cach ap dung mot
quy pham phap luét hién hanh.

Hay tai Phap, chi nhitng ban an c6 tinh
nguyén tic cuia Toa phd 4n ma thong qua
d6 Toa pha 4n giai quyét nhimg van dé
phap 1y méi, con gy nhiéu tranh cdi méi
c6 thé tré thanh an 1¢. Qua ban an nay, Toa
pha an thiét 1ap nguyén tic giai quyét lién
quan dén van dé phap ly d6. Pay la nhiing
nguyén tic chung dwgc dua ra nhiam giai
quyét nhitng truong hop tuong tu. Nguogc
lai, nhitng ban 4n giai quyét cac vu tranh
chép cu thé duoc dua ra dua trén nhiing cin
ctr phap 1y rd rang nham giai quyét nhiing
vu viéc cu thé thi khong thé ap dung chung
cho nhiing truong hop khac cho nén no
khong thé trd thanh an 1¢.

Thir ba, ndi dung bdn dn, quyét dinh
chita nhitng quan diém phdp ludt.

Co6 thé hiéu quan diém phap luat 13 sy
khai quat hoa dudng 161 xét xtr trong mot
vu an cu thé thanh mét nguyén tac chung,
mang tinh tién 18 dé cic thdm phéan sau
d6 co thé ap dung trong céac truong hop
tuong tu.

O Anh, thim phan khi dwa ra phan
quyét trong mot vy an thuong miéu ta cac
van dé su kién, phan tich céc sy kién cta
vu 4n va di dén quyét dinh cho vu 4n bing
viéc dua ra 1y do (reason - ratio decidendi).
Khi dua ra mot quyét dinh, mdi tham phan
thuong co thé dua ra rat nhidu quan diém
phap luat. Trong s6 d6, chi nhitng quan
diém, can c&r phap 1y nao dugc coi 1a can
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thiét cho quyét dinh ctia thim phan thi méi
dugc coi 1a phan ratio ciia ban 4n va ban an
do6 dugc lya chon 1a an 1€ cho nhiing tinh
hudng tuong ty sau nay (Garner, 1999).

Thir tw, ndi dung cua ban dn, quyét
dinh lam thay doi tién 1é trude do.

Néu cac nguyén tic duogc thiét 1ap trong
cac an 18 trudc khong dung hodc khong thé
ap dung thi n6 s& khong rang budc d6i voi
cac vu viéc tuong tu sau nay. Cac thaim
phan xét xtr cac vu viéc xay ra sau s€ dua
ra nguyén tac dung dan, no phu dinh cac
nguyén tic sai trong an 1¢ trude. O day, an
1¢ dugc tao ra trong nhiing tinh hudng bét
thuong va phai mang tinh mai, tic 1a quy
tac dugc xac lap trong an 1& chua ton tai
trudc d6 (Whittaker, 2007: 54).

Vi dy, nam 1896, Toa an tdi cao Hoa
Ky, trong phan quyét Plessy v. Ferguson',
néu chimg nao cic diéu kién, co so vat
chat danh cho nguoi da den va ngudi da
trang nhu nhau thi diéu d6 1a binh dang,
khong c6 sy phan biét ddi xtr. Phan quyét
nay thiét 1ap nguyén tic “chia tach nhung
binh dang” (Seperate but Equal), ¥ mudn
no61 khi c6 su chia tach gitra nguoi da mau
va da tring nhung néu dam bao moi diéu
kién co s& vat chat nhu nhau thi van 13 binh
dfmg. Vao cubi nhitng nam 1950, Hi¢p hoi
vi su tién bo cua nguoi da mau da d4u tranh
cho quyén binh dang cia nhitng nguoi da
mau khi theo dudi, ing ho vu kién nbi tiéng
Oliver Brown v. Hoi dong gi4o duc Topeka,
Kansas®. Vao nim 1951, phan quyét nay
trd thanh phan quyét lam thay doi nguyén
tic chia tich nhung binh dang. Khi con gai
ctia Oliver Brown bi tir chdi diang ky vao
truong tiéu hoc cua Topeka, noi chi gdm
¢6 nhitng hoc sinh da tring, Brown d khoi
kién Hoi dong gido duc Topeka vi di co

! Xem: Plessy v. Ferguson, 163 U.S. 537 (1896).
2 Xem: Brown v. Board of Education of Topeka,
347 U.S. 483 (1954), at 495.
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su phan biét ddi xir. Brown di phan tich
viéc chia tach thanh céc truong danh cho
tré em da den va céc truong danh cho tré
em da mau 13 khong binh dang, va su chia
tach nay vi pham Tu chinh thu 14 trong
Hién phap Hoa Ky, trong d6 néu rd khong
mot tiéu bang nao c6 thé tir chdi dbi véi
bat ky ngudi nao su bao vé binh dang cua
ludt phap trong cac phan quyét ctia Toa an.
Trong phan quyét ngay 17/5/1954, thim
phan Warren di tuyén bd trong linh vuc
gido duc thi nguyén tic “chia tich nhung
binh ding” khong c6 co s¢ dé ap dung.
Céc nguyén don _trong truong hop nay da
bi tude doat quyén dugc bao vé binh déing
theo Tu chinh thtr 14 Hién phap Hoa Ky.
Nhu Vay, phan quyét nay Toa 4n di lam
thay d6i ca nhitng nhan thirc da cii, da 1i
thoi, khong con phu hop véi bdi canh xi
h6i méi. Khi d6, phan quyét nay duoc lya
chon 1a &n 1¢ méi va duge ap dung cho
nhirng tinh hudng tuwong tu sau nay.

4. Bai hoc kinh nghiém cho Viét Nam

O Viét Nam, “4n 1&” dugc hiéu 1a
“nhitng 1ap ludn, phan quyét trong ban an,
quyét dinh da co hiéu luc phap luat cua
Toa 4n vé mdt vu viée cu thé duoc Hoi
ddng Tham phan Toda an nhan dén t6i cao
Iwra chon va duoc Chanh an Toa an nhan
dan tdi cao cong bd 13 4n 1& dé cac toa an
nghién cuu, ap dung trong xét xu” (HO1
ddng Tham phan Toa 4n nhan dén ti cao,
2019). Nhu vay, an 1€ dugc hiéu theo nghia
hep, pht hop véi cach hiéu cua cac nude
theo truyén thong dan luat,

Theo Nghi quyét s6 04/2019/NQ-HDTP,
mot ban én/quyét dinh duoc lua chon lam an
1¢ phai dap tmg du 3 tiéu chi gom:

“1. Co gia tri lam r6 quy dinh cua phap
ludt con c6 cdch hiéu khéc nhau, phan tich,
gidi thich cdc vin dé, sw kién phdp Iy va chi
ra nguyén tac, dwong 16i xit Iy, quy pham
phdp ludt can dp dung trong mét vu viéc
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cu thé hodc thé hién 1é cong bcing doi véi
nhitng vin dé chua c6 diéu ludt quy dinh
cu thé:

2. C6 tinh chuan myc;

3. C6 gid tri hudng dan dp dung thong
nhdt phdp ludt trong xét xir”

(Ho6i ddng Tham phan Toa 4n nhan dan
tbi cao, 2019).

Tuy nhién, cac quy dinh vé tiéu chi lya
chon 4n 1& van con ton tai mot s6 han ché
can dugc xem xét diéu chinh dé co thé gop
phan phat huy hét vai tro, ¥ nghia cta an
1¢ trong qua trinh xét xir theo tinh than cai
cach tu phap ¢ Viét Nam hién nay. Cu thé:

Thir nhat, theo Nghi quyét s6 04/2019/
NQ-HDTP, ban an, quyét dinh dugc lua
chon phat trién thanh 4n 18 khong gidi han
ban 4n, quyét dinh cua tda 4n ndao. Pong
thoi, mot khi ban an, quyét dinh da duoc
phat trién thanh an 1¢ s& rang budc tat ca
cac toa an, bat ké ban an, quyét dinh do
do tda an cAp nao ban hanh. Tuy nhién, dé
dap tmg ca 3 diéu kién trén thi chi quyét
dinh gidm ddc tham, tai thim cua Hoi dong
Tham phan Toa an nhan dan tdi cao hodc
thip hon 1a ban an, quyét dinh ctua Toa an
nhan dan cdp cao 13 co thé dap ung; con
ban an, quyét dinh ctia Toéa an nhan dan
cap tinh, cap huyén kho c6 thé dap ung yéu
cau nady, nhat 13 tiéu chi s6 3 “ban an, quyét
dinh phai c6 gia tri huéng dan ap dung
thdng nhét phap luét trong xét xu” boi 18
Toa 4n nhan dan cép tinh, cip huyén thi
khé c6 thé huéng dan ap dung thong nhat
phép luat trong xét xtr.

Thir hai, @6i v6i tidu chi “c6 tinh chuan
muc” thi van chua duge quy dinh mot cach
minh thi. Van @& dit ra 1a nhu thé nao thi
duoc xem la “co tinh chuin muc”? Co thé
hiéu an 1& phai co6 “tinh chuén muyc” 12 mot
an 1¢ chura dung nhitng 1ap luan chat chg, c6
co s& khoa hoc, c6 tinh phap 1y va thuyét
phuc cao. Tuy nhién, lién quan dén tiéu chi
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nay, tir Nghi quyét s6 03/2015/NQ-HDTP
dén Nghi quyét s 04/2019/NQ-HDTP -
van ban quy dinh truc tiép vé tiéu chi lya
chon 4n 1é - 13n cac vin ban quy pham phap
luat khac déu chua co giai thich rd rang. Co
thé théy, viéc dua ra mot tiéu chi lvra chon
an 1¢ mang tinh dinh tinh nhu trén cung
v6i viée thiéu quy dinh hudng dan sé gay
kho khéan cho qué trinh lya chon 4n 1€ cling
nhu ¢6 thé khién cho qua trinh lya chon an
1¢ it nhiéu phu thudc vao y chi chu quan
ctia cht thé ¢6 thim quyén Iya chon, thong
qua va coéng bd an 1¢ (Nguyén Thi Hong
Nhung, 2018).

Thir ba, viéc lua chon ban an, quyét
dinh dap ung day du cac tiéu chi noi trén
dé phat trién thanh an 1¢ rt kho dap tng
boi 18 ngay trong tiéu chi s 1 dd bao gdbm
2 truong hop (da c6 quy dinh nhung cach
hiéu khac nhau va chua c6 quy dinh) nén
vi€c ban an dap Gng ca hai truong hop nay
1a rt kho. Trong khi nhiéu nudc trén thé
gidi chi quy dinh ban 4n, quyét dinh cua
toa an dap ung mot trong hai truong hop
14 d3 c6 thé duge lua chon 13 4n 1. Do do,
ngay trong tiéu chi sb 1 can tach thanh hai
tiéu chi nho. Truong hop thi nhét: ban an
c6 gia tri dua ra cach hiéu thdng nhat khi
quy dinh cua phéap ludt con c6 cach hiéu
khac nhau. Truong hop thtr hai: ban an
phan tich, giai thich cac van dé, su kién
phap 1y va chi ra nguyén tic, duong 16i xir
Iy, quy pham phap luat can 4p dung trong
mét vu viée cu thé hodc thé hién 1& cong
bang di v6i nhitng van d& chua cé diéu
ludt quy dinh cu thé.

Co thé ndi, chinh tiéu chi lya chon
an 18 kha khit khe néu trén 13 mot trong
nhitg nguyén nhan khién viéc phat trién
an 18 & Viét Nam kha cham véi s6 luong an
1¢ dwoc ban hanh tir nim 2016 dén thang
10/2023 moi 1a 70, tice 1a trung binh Viét
Nam chi ban hanh dugc 10 an 1&/nim. Sb
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luong an 1& qua khiém ton nay chua dap
tmg duoc ky vong ctia Toa an nhan dan tbi
cao va yéu cau thuc tién xét xir cling nhu
chua phat huy dugc hét vai tro cta an 18
trong b6 khuyét cho hé thdng van ban quy
pham phap luat.

Tu kinh nghi¢m vé tiéu chi lya chon 4n
1é ciia mot s6 nude trén thé gidi va nhimg
vuéng mic ma Viét Nam dang gip phai,
6 thé rit ra mot s6 bai hoc cho Viét Nam
nhu sau:

Thir nhdt, nén quy dinh theo huéng
ban an, quyét dinh chi cin dap tmg mot
trong céc tiéu chi dé ra 1a duoc lya chon 1a
an 18 nhu cac nude khéc trén thé gisi. Pong
thoi, tiéu chi s6 1 can tach thanh hai tiéu
chi nho khac nhau. Viéc quy dinh nhu vay
s& dam bdo dugc tinh mém déo, linh hoat
cua an I¢ cling nhu dam bao kha nang trén
thuc t& quy dinh bat ké ban an, quyét dinh
d6 do tda an cip ndo ban hanh ciing co thé
duoc lya chon 1a an I€.

Thir hai, can can nhic b tiéu chi an
1¢ ¢6 tinh chuan myc. Chiing ta khong can
quy dinh tiéu chi chuin muc cho an 1¢ boi
1€ chinh nd1 dung giai thich phéap luat trong
an 18 hay chinh sy bo khuyét cho phap luat
hién hanh gin véi su kién phap 1y thuc té
da tao ra murc d6 vé tinh chuin muyc cua an
1é. Néu con quy dinh ti€u chi an 1€ co6 tinh
chuan muec thi s& c6 nhing y kién cho rang
can coi sy diing cua an 1é 1a khong thay doi
hodc ¢o y kién ctng nhic gay kho khan,
phirc tap trong lira chon ban an, quyét dinh
13 4n 18. Diéu ndy c6 thé sé can tro tinh mém
déo, linh hoat khi &p dung 4n 1¢. Hon nira, ¢
Viét Nam, ciing nhu céc hé théng dan luat
(thdm chi gdm ca cac hé thong thong luat -
Common law) thi van ban quy pham phéap
ludt van ludn cé gia tri wu tién, tién quyét
khi 4p dung phép ludt bdi téa an, con an
16 van c6 kha nang dugc lya chon ap dung
hozc khong (Nguyén Vin Nam, 2019).

Tap chi Thong tin Khoa hoc xa hoéi. s6 2.2024

Tom lai, Piéu 2, Nghi quyét sb
04/2019/NQ-HDTP can dugc sira dbi theo
huong, ban an, quyét dinh dugc lva chon,
phat trién thanh 4n 1¢ chi can dap Gmg mot
trong céc tiéu chi gdom:

- Co gia tri lam o quy dinh cua phéap
luét con c6 cach hiéu khac nhau;

- Phan tich, giai thich cac van dé, su
kién phap 1y va chi ra nguyén tic, duong
16i xtr Iy, quy pham phap luét can 4p dung
trong mot vu viéc cu thé hodc thé hién 1&
cong bang dbi véi nhitng van dé chua co
diéu luat quy dinh cu thé;

- C6 gia tri huéng dan ap dung thong
nhét phap luat trong xét xu.

5. Két luan

An 1é duoc hiéu theo nhiing cach khac
nhau nén tiéu chi lya chon an 1€ cua cac
nude trén thé gisi ciing khac nhau, song
van c6 nhitng diém chung nhét dinh 13 viéc
d¢ ra céc tiéu chi lya chon an 1¢ kh4 linh
hoat. Viét Nam c6 cach hiéu vé 4an 1¢ theo
nghia hep, gan véi cic nude theo truyén
thong dan luat, cac tiéu chi Iya chon 4n 1¢
con kha phuc tap gay kho khan trong thuc
hién, tir d6 han ché vai trd ca 4n 1&. Tham
khao kinh nghiém ctia cac nudc trén thé gisi
cho théy, Viét Nam nén lugc bot tiéu chi
“c6 tinh chudn muc” 1a tiéu chi gdy phuc
tap, khién ngudi ap dung c6 nhiéu cach hiéu
khac nhau. Déng thoi, dé dam bao sy linh
hoat, mém déo cua an 18, ban an, quyét dinh
duoc lya chon, phat trién thanh 4n 1¢ chi can
dap ing mot trong cac tiéu chi da dé ra chi
khong phai dap ung tat ca cac tidu chi o
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