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BHXH nhu: Om dau, thai san, huu tri va tir
tuat. Do do, viéc gop ¥ cho cac ché do cua
BHXH bt budc, tu nguyén trong Dy thao
¢6 y nghia rat quan trong.

1. Din nhip

Su ra doi ciia Luat Bao hiém xa hoi
(BHXH) niam 2014 thay thé Luat BHXH
nam 2006 di khang dinh tinh dung dan cua

chinh sach, phap luat vé BHXH theo nguyén
tac dong - huong, dap ing nguyén vong cua
dong dao nguoi lao dong, bado ddm an sinh
x3 hoi va hoi nhap quéc té. Tuy nhién, sau
hon 7 nam thuc hién, Luat BHXH da boc 16
nhitng ton tai, bat cAp can phai stra doi, bd
sung. Dy thao Luat BHXH (sau ddy goi tit
la Du thao) da co nhiéu stra d6i so v4i Luét
BHXH nim 2014, trong d6 c6 cac ché do
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2. Thue trang cac ché dd bao hiém xa hi
trong Luit Bao hiém xi hdi nim 2014 va
thye tién thue hi¢n

Thir nhdt, cac ché 6 BHXH da phat
huy vai tro tru ¢t trong hé thong an sinh
x4 hoi ctia dat nude; hudng t6i phong ngira,
han ché va khic phuc nhimg rui ro trong va
sau cudc doi nguoi lao dong, nham cung
cap thu nhap thay thé cho ngudi lao dong
va gia dinh ho khi khong may bi 6m dau,
suy giam kha nang lao dong hay khong
con tham gia quan hé lao dong nira. Céc



Mot s6 v Rién ve cac ché do...

ché d6 BHXH duoc thuc hién theo nguyén
tac dong - hudng, co su chia sé giita nhitng
ngudi tham gia BHXH. S6 dbi tuong tham
gia, d6i trong thu huong cac ché 46 BHXH
ngay cang gia tdng, muc huong cling tang
nhanh trén co s& thuc hién déng bo cac
chinh sach phéap luat vé BHXH bat budc
va BHXH ty nguyén. Cac ché d6 BHXH
tung budc duge mo rong va hoan thién theo
huéng dam bao t6t hon quyén thu huéng
ctia nguoi lao dong. Ché d6 BHXH bit budc
va BHXH tu nguyén da hudng t6i ca nguoi
lao dong c6 quan hé lao dong va nguoi
khong c6 quan h¢ lao dong, cd ngudi lam
viéc trong khu vuc chinh thic va khu vuc
phi chinh thie. Déi tugng tham gia BHXH
tang dan qua cac nam, tu 13,06 tri¢u nguoi
tham gia nam 2016 1én dén gﬁn 16,55 triéu
nguoi tham gia ndm 2021 (tdng 26,72% so
v6i ndm 2016). Trong d6, d6i twong tham
gia BHXH tu nguyén tang manh tir khodng
0,2 triéu nguoi tham gia nam 2016 1én
gan 1,45 tridu nguoi tham gia nam 2021,
chiém 3,25% luc luong lao dong trong do
tudi (tdng 7,25 lan so voi nam 2016); hoan
thanh vuot mac muc tiéu dit ra “dén nam
2021 ¢6 1% luc lugng lao dong trong do
tudi tham gia BHXH tu nguyén™ (B6 Lao
dong - Thuong binh va Xa hdi, 2023).

Thir hai, theo quy dinh ctia phap luat
hién hanh, ché do huu tri cia BHXH tu
nguyén c6 su lién thong voi BHXH bit
budc théng qua viéc quy dinh diéu kién
huéng lwong huu, cach tinh ty 1€ hudng
lwong huu va mire binh quan tién lwong, thu
nhap thang déng BHXH giéng nhau; thoi
gian dong BHXH ty nguyén va BHXH bt
budc duoc cong don. Didu nay da tao diéu
kién linh hoat cho viéc chuyén dbi gitra hai
loai hinh BHXH, phu hop véi thuc té doi
song ctia nguoi lao dong ciing nhu kha ning

I Xem: Nghl quyét s6 28-NQ/TW ngay 23/5/2018
ctia Ban chap hanh Trung wong vé cai cach chinh
sach BHXH.
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tai chinh cua hg. C6 khoang 54 nghin nguoi
lao dong nghi viéc huong luong huu hing
thang (binh quan khoang 9 nghin nguoi
huong luong huu madi/ndm); cé 337 nguoi
duogc giai quyét ché do tién tut hang thang
va 2.486 nguoi dugc giai quyét ché do tién
tuat mot 1an cia BHXH ty nguyén (B Lao
dong - Thuong binh va Xa hoi, 2023).

Thir ba, hé thdng cac van ban quy
pham phép luat duoc bd sung va ngay cang
hoan thién tao co s& phap ly cho viéc gii
quyét huong cac ché d6 BHXH. Cac quy
dinh vé thu tuc, hd so va quy trinh giai
quyét huong BHXH di ting budc duoc
hoan thién theo hudng tinh gian, phu hop,
thudn tién va nhanh chong. Viéc giai quyét
cac ché do BHXH dugc ap dung theo co ché
mt cira, tao diéu kién thuan loi cho cac ddi
tuong khi nop hd so dé nghi huong BHXH.
Tur nam 2016-2021 da co trén 45 triéu luot
ngudi duoc giai quyét huong ché do 6m
dau; c6 trén 10 tri€u luot nguoi hudng ché
do thai san; khoang trén 60 nghin nguoi
hudng trg cép tai nan lao dong, bénh nghé
nghiép hing thang, trong d6 c6 khoang trén
11 nghin nguoi do ngéan sach nha nudc dam
bdo; co trén 661 nghin nguoi lao dong nghi
viéc huong luong huu hing thang (binh
quan khoang 110 nghin nguoi hudng luong
huu méi/ndm), trong do c6 435 nghin nguoi
dugc hudng tro cAp mot lan khi nghi huu
(chiém 65,8%) (Bo Lao dong - Thuong binh
va Xa hoi, 2023). V6i BHXH tir tudt, néu
nhu ndm 2016 sd nguoi hudng trg cap tuit
mot 1an 13 39,036 nghin nguoi thi ¢én nam
2020 la hon 55,8 nghin nguoi’.

Nhin chung, cac ché d6 BHXH hién
hanh da gop phén tich cuc vao viéc lam
lanh manh hoa thi truong lao dong, gop
phan thyc hién binh ding x4 hoi va 6n dinh

2 Xem: Nghi quyét s6 120/NQ-CP ngay 09/9/2022
ctia Chinh phi1 vé viéc théng qua du thao Béo céo cua
Chinh phui vé tinh hinh thyc hién chinh sach, ché do
BHXH, quén ly va st dung quy BHXH nam 2021.
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xd hoi. Tuy nhién, trudce tinh hinh kinh té
- xa hoi ngay cang phat | trién va xu huéng
ho1 nhép sau rong vao nén kinh té thé gioi,
cac ché d6 BHXH chua déap tmg duoc yéu
cau thyc tién dat ra. Do 1a:

- Quy dinh vé diéu kién huéng ché
d6 6m dau, thai san chua c6 su rang budc
voi thoi gian dong. Mirc huong ché d6 6m
dau, thai san con mét can ddi trong quan
hé dong - huong di din dén tinh trang loi
dung quy dinh ctia phap luat & huong loi.
Viée xac dinh thé nao 14 tai nan lao dong
trong cac truong hop thuc hién cac nhiém
vy, cong viéc lao dong do ngudi st dung
lao dong phan cong ngoai hop dong lao
dong con chua théng nhat, chua dam bao
tinh minh bach. Do vay, tinh trang truc lg1
quy BHXH v6i nhiing hinh thire rat tinh vi
nhu: gia mao gidy to dé huong ché do o bm
dau, thai san; mua ban, cip khong gidy to,
ho so dé huong ché d6 hodc thanh 1ap cong
ty nhung khong hoat dong ma chi nhim
muc dich truc loi quy BHXH hay hop thirc
hoa ho so ddi véi cac truong hop tai nan rii
ro, tai nan trong sinh hoat xay ra ¢ ngoai
noi lam viéc khi thuc hién nhiém vu do
ngudi sir dung lao dong yéu cau.

- Quy dinh diéu kién vé thoi gian t6i
thiéu dwoc huéng lwong huu 1a kha dai
dan dén s6 nguoi dang tham gia roi bo
hé théng BHXH trudc tudi nghi huu kha
16n. Theo quy dinh cua Luat BHXH hién
hanh, diéu kién tdi thiéu tham gia BHXH
dé ¢o co hdi duoge huong ché do huu tri
hang thang 1a du 20 nam. Piéu kién hudng
ché @6 huu tri cung véi hoan canh kinh té
khé khin da din dén nhidu nguoi khong
tich lily du s6 nam dong BHXH dé duogc
huong lwong huu khi vé gia. Trong khi
do, diéu kién huong BHXH mot 1an kha
dé dang. Theo quy dinh, sau 1 nim khong
lam viéc, khong tham gia BHXH la nguoi
lao dong c6 thé huong BHXH mot lan voi
mirc huong bang 1,5 thang luong cho mdi
ndm tham gia BHXH truéc ndm 2014 va

Tap chi Thong tin Khoa hoc xa hoéi. s6 5.2024

2 thang luong cho mdi nim tham gia sau
d6'. Quy dinh nay da dan dén tam 1y nguoi
lao dong mudn nhan BHXH mot 1an va sd
nguoi nhan BHXH nay cé xu hudng ngay
cang gia ting 1am anh huong dén myc tiéu
an sinh xa hdi cia Nha nudc Viét Nam.

- Tién luong 1am cin ctr dong BHXH
bat budc nhin chung con thap, méi chiém
khoang 75% sd tién ngudi lao dong nhan
duoc (B6 Lao dong - Thuong binh va Xa
hoi, 2023), tao ra su hut hing vé thu nhap
khi nghi huu. Ty 18 s6 nguoi dong cho mot
ngudi huong lwong huu giam di rat nhanh.
Nam 1996, ctr 217 nguoi dang dong BHXH
thi chi c6 mot nguoi huong ché do huu tri;
ndm 2006 1a 12,6 nguoi dong cho mot nguoi
hudng; nam 2017 1a 8,2 nguoi dong cho méot
nguoi huong; nam 2020 1a 7,7 ngudi dong
cho m{t nguodi hudng (Xem: Bo Lao dong
- Thuong binh va Xa hoi, 2021). Ngoai ra,
khoang céch gilra ngudi c6 muc luong huu
thip nhét va cao nhat con qué xa.

- Quy dinh vé mirc hudng trong cac ché
do ctia BHXH bét budc so véi BHXH tu
nguyén con c6 su khac biét. Mirc dong ma
nguoi lao dong tham gia BHXH bat budc
bang 8% mirc tién luong thang vao quy
huu tri va tir tudt, trong khi d6 mic dong
cua nguoi lao dong khi tham gia BHXH tu
nguyén bang 22% mtc thu nhap thang do
ngudi lao dong lwa chon dé déng vao quy
huu tri va tir tut. Véi mirc dong BHXH
thip nhung khi tham gia BHXH bt budc
ngudi lao dong duoc hudng 05 ché do (6m
dau, thai san, tai nan lao dong - bénh nghé
nghiép, huu tri, tir tudt). Nguoc lai, véi mic
dong cao khi tham gia BHXH tu nguyén
nguoi lao dong chi dugce huong 2 ché do:
huu tri va tir tudt. Hay vé mutrc hudng luong
huu hing thang ciia BHXH bat budc c6
néu: “Mirc lwong huru hang thang thap nhat

' Xem: Nghi quyét s6 93/2015/QH13 ngay
22/6/2015 ctia Quoc hoi vé viéc thuc hién chinh
sach hudng BHXH mot lan doi voi nguoi lao dong.
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bang mirc lwong co s¢” (khoan 5 Piéu 56
Luat BHXH nam 2014) nhung vé1 BHXH
tw nguyén lai khong c6 quy dinh nay. Néu
nhu diéu kién huéng tro cap mai tang cia
BHXH bit budc 1a tir du 12 thang tré 1én
thi diéu kién dé huong tro cAp mai tang cua
BHXH tu nguyén tir du 60 thang tr¢ 1én.
Ngoai ra, Diéu 67 va Diéu 68 Luat BHXH
quy dinh vé cac trudng hop duoc hudng va
murc hudng tro cp tién tuit hing thang cia
BHXH bit budc nhung lai khong co quy
dinh tro cap tuat hang thang cho BHXH tu
nguyén. Cac quy dinh nay vo hinh trung
da tro thanh rao can khién nguoi lao dong
khong man ma véi BHXH tu nguyén.

- Mirc hudng tro cip mot lan khi nghi
hwu! cho méi ndm dong BHXH (sau s6 ndm
ma nguoi lao dong dugc tinh huong luong
huru theo ty 16 75%) 13 0,5 1an mc binh quan
tién luong thang dong BHXH 1a chua phu
hop, khong mang tinh chat khuyén khich
nguoi lao dong dong BHXH trong thoi gian
dai. Hon nita, diéu kién 20 nim dong BHXH
dé duoc huong ché do huu tri hang thang
la kha dai, chua phu hop véi nhitng nguot
tham gia thi truong lao dong mudn hodc lam
cong viéc khong 6n dinh. Pay ciing 1a 1y do
khién nhiéu nguoi lao dong kho theo dudi
dong gop cho quy BHXH d duoc hudng
huu tri trong tuong lai khi vé gia.

3. Mot s6 y kién vé cac ché d bao hiém
x hdi trong Dy thiao Luat Bao hiém xi
hdi (sira d6i)

3.1. Vé cdc ché dp ciia BHXH bit bujc

3.1.1. Vé ché dg om dau

Thir nhdt, Diéu 39 clia Dy thao da lam
r0 cac truong hop nguoi lao dong khong
dugc hudng ché do 5m dau thanh muc riéng
va liét ké cu thé cac truong hop khong duoc
huong 1a hop 1y, dé hiéu, 1& rang, thuan
tién trong viéc thyc hién. Tuy nhién, Dy
thao can quy dinh thém thoi gian tham gia
BHXH t6i thiéu ctia nguoi lao dong trude

! Xem: Diéu 58 Luat Bao hiém xa hdi nam 2014.
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khi nghi viéc hudng ché d6 dm dau nhim
dam bao can dbi quy, thuc hién nguyén
tac huong thu theo dong gop, tranh sy lam
dung quy BHXH. Theo khuyén céo cia TO
chuc Lao dong Quéc té (ILO), nham dam
bao cong bang, tranh lam dyng tai chinh
cua quy bao hlem va tang cudng gan két
trach nhiém, quyén loi ctia nguoi lao dong,
cac quoc gia thanh vién can quy dinh diéu
kién nay?. Theo d6, mot s6 nude nhu Thai
Lan quy dinh nguoi lao dong phai dong 3
thang trong vong 12 thang hay Singapore
quy dinh thoi gian dong bao hiém it nhat
1a 6 thang (Tran Hoang Hai - Lé Thi Thuy
Huong, 2011).

Thit hai, khoan 2 Diéu 40 Dy thao bo
thoi gian nghi 180 ngay ddi véi ngudi lao
dong mac bénh can diéu tri dai ngay 14 phu
hop, tranh viéc lam dung quy BHXH. Tuy
nhién, khoan 3 Diéu 40 co6 ghi “Thoi gian
hieong ché dg om dau déi véi nguoi lao
déng quy dinh tai diém d khodn 1 Piéu 3
cua Ludt nay can cw vao chi dinh vé thoi
gian diéu tri cia co sé kham bénh, chira
bénh c6 tham quyén”, quy dinh nay chua
khic phuc dugc truong hop ngudi lao dong
sau khi hét thoi han huong ché do 6m dau,
ho chi can di lam lai tir 1 dén 2 thang, roi lai
dé nghi huong thi tong thoi gian hudng cta
14n sau con cao hon lan truge. Trong khi do,
trude day danh muc bénh can chira tri dai
ngay chi c¢6 11 bénh?, dén nay danh muc
bénh can chira tri dai ngay da lén dén 332
bénh*. Hon nira, phap luat lai khong c6 quy
dinh vé diéu kién thoi gian dong BHXH dé
hudng ché d6 dm dau ciing nhu sb 1an duoc
hudng. Diéu ndy sé& khong dam bao duoc
nguyén tic dong - huong ciia BHXH va dé
dan dén tinh trang tham hut quy.

2 Pidu 17 Cong wdce s6 102 cia ILO vé Quy pham
tdi thiéu vé an toan xa hdi nam 1952.

3 Thong tur lién bo s6 33/TT-LB ngay 25/6/1987 clia
B0 Y té va Tong Cong doan Viét Nam.

4 Thong tu sb 46/2016/TT-BYT ngay 30/12/2016
ciia Bo Y té.
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Thir ba, vé muc trg cép dm dau theo
Luat BHXH nam 2014 va trong Dy thao
van giit nguyén 1a 75% mic tién luong lam
can cr dong BHXH cua thang gan nhat
trude thang nghi viéc hudng ché 46 6m dau.
Riéng d6i v6i si quan, quan nhan chuyén
nghi€p quan doi nhan dan; si quan, ha si
quan nghiép vu, si quan, ha si quan chuyén
mon ky thuat cong an nhan dan; nguoi lam
cong tac co yéu huong lwong nhu dbi véi
quén nhén 14 100% mtc tién lwong 1am cin
ctr dong BHXH cuia thang lién ké trudc khi
nghi viéc. Nhu vy, murc hudng tro cap dm
dau cda luc lugng vii trang cao hon nhiéu
so v&i nhiing nguoi lao dong khac. Trong
khi ban chit cia BHXH duogc hinh thanh
trén co s& sy dong gdp cia nguoi lao dong
va nguoi s dung lao dong nhung lai co
su uu tién, vu dai trong BHXH noi chung
va ché d6 6m dau nodi riéng véi ddi tuong
thudc lyc lwong vii trang. Sy uu tién, vu dai
d6 can duogc thé hién trong hé thong tién
lvong va do Nha nudc dam bao. Do vay,
Dy thao nén can nhic dén van dé nay.

Thir tur, theo quy dinh cua Luat BHXH
nam 2014, mirc hudng trg cip dudng stc,
phuc hoi strc khoe sau khi 6m dau dugc tinh
trén luong co sé. Cu thé muc tro cép mot
ngay bang 30% mirc lvong co sé (khoan 3
Diéu 29 Luat BHXH nim 2014). Dy thao
da c6 sy thay d6i “Mirc huong dudng stc,
phuc hdi stc khoe sau khi 6m dau duogc
diéu chinh khi Chinh phu diéu chinh luong
huu...”. Viéc thay d6i mirc hudng tro cip
deO’ng stre, phuc hdi stre khoe tir lwong co
sO sang muc trg cép cu thé va dugc diéu
chinh khi Chinh phu diéu chinh luong huu
nhu trong Dy thao 1a hgp 1y, phu hop voi
chu truong cai cach chinh sach tién luong
da dugc khang dinh trong Nghi quyét sd
27-NQ/TW ngay 21/5/2018 ctia Ban chip
hanh Trung wong Dang khoa XII.

3.1.2. Vé ché d¢ thai san

Thir nhat, ché do thai san trong Du
thao c6 su ké thira cac quy dinh trong Luat

Tap chi Thong tin Khoa hoc xa hoéi. s6 5.2024

BHXH nim 2014, nhu: ddi twong ap dung;
diéu kién huong; cac ché do khi thai san.
Tuy nhién, d6i twong ap dung ché do thai
san theo Piéu 47 ctia Dy thao chua bao quat
hét cac d6i tuong duoc quy dinh tai khoan
1 Piéu 2 ctia Bo luat Lao dong nam 2019,
d6 1a “ngueoi hoc nghé, nguoi tip nghé va
nguoi lam viéc khong co quan hé lao dong”.
Trong do, nguoi lam viéc khong c6 quan hé
lao dong bao gém: nguoi tu tao viée lam,
ngudi lam vi¢c theo hop déng dich wvu,
nguoi lam viéc trén co s& hop tac, nguoi
1am viéc trén nén tang cong nghé.

Thit hai, Dy thao can bo sung thoi gian
nghi, mic trg cp khi lao dong nit mang
thai phai nghi viéc dé dudng thai theo chi
dinh cua co s& kham bénh, chita bénh co
thim quyén.

Thir ba, Piéu 49 Dy thao quy dinh vé
thoi gian hudng ché d6 khi kham thai: lao
dong nir dugc nghi viée dé di kham thai tdi
da 05 1an, mdi lan tir 01 dén 02 ngay theo
chi dinh cua co s¢ kham bénh, chira bénh
c6 tham quyén.

Viéc quy dinh thoi gian nghi d6i véi lao
d6ng nit 1a 05 ngay can phai xem x¢ét lai boi
can ¢t vao Hudng dan qudc gia vé cac dich
vu cham soc strc khoé sinh san (Ban hanh
kém theo Quyét dinh s6 4128/QD-BYT
ngay 29/7/2016 ctia Bo truéng Bo Y té) thi
kham san khoa duge thuc hién 03 1an vao
03 thang dau, 03 thang giita, 03 thang cudi.
Béi vay, viéc quy dinh thoi gian dugc nghi
khi lao dong nit kham thai 05 1an 1a khong
6 co so phap ly. Can can nhic va xem xét
lai s& ngay nghi nay dé dam bao tinh khoa
hoc va y hoc.

Thir tw, theo quy dinh tai Pidu 117 cta
Du thao thi thoi gian nguoi lao dong nghi
viéc huong ché do khi say thai, nao, hut
thai, thai chét luu hodc mang thai bénh ly
chua duoc quy BHXH déng bao hiém y té.
Du thao can b6 sung quy dinh; quy BHXH
dong bao hiém y té cho lao dong nir khi say
thai, nao, hut thai, thai chét luu hoic mang
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thai bénh 1y khi c6 thot gian nghi trén 14
ngay lam viéc tr¢ 1€n trong thang khong co
lwong nham dam bao quyén loi tot hon cho
lao dong ntr.

3.1.3. Vé ché ag huu tri

Thir nhat, Dy thao da sira d6i quy dinh
vé thoi gian tham gia BHXH tdi thiéu dé
hudng ché dd huu tri theo hudng linh hoat
cing voi viée diéu chinh cong thuc tinh
lwong huu theo nguyén tic cong bang,
dong - hudng va co su chia sé gitra nhiing
ngudi tham gia bao hiém. Theo do, dicu
kién huong ché do huu tri theo hudng giam
tir 20 ndm xudéng con 15 nam. Viéc giam
thoi gian dong BHXH dé huong huru tri hiang
thang s& han ché t6i da cac truong hop hudng
BHXH mot lan, tang co hoi cho nhiéu nguoi
lao dong tham gia, nhat 12 lao dong trong khu
vuc phi chinh thttc. Tuy nhién, quy dinh trg
cap mot 1an khi nghi huu cao hon (Piéu 68
Du thao) nham khuyén khich nguoi lao dong
dong BHXH trong thoi gian dai hon chu yéu
hudng toi doi twong déng BHXH sau khi
nghi huu ma chua tinh dén quyén loi cho
nhiing nguoi tham gia quan hé lao dong.
Thiét nghi, can c¢6 cach tinh chung cho céac
dbi twong hudng tro cap.

Thir hai, vé huong BHXH mot lan
duoc quy dinh tai biéu 70 cua Du théo, cu
thé ¢6 2 phuong an:

Phuong an 1: “Ngwoi lao dong co
thoi gian dong BHXH truoc ngay ludt nay
co hiéu lyc thi hanh, sau 12 thang khong
thuoc dién tham gia BHXH bat budc, khong
tham gia BHXH tw nguyén va co thoi gian
dong BHXH chwa du 20 nam”. Phuong
an nay dam bao quyén loi cho ngudi lao
dong theo nguyén tic dong - huong; c¢6 chia
s¢ gitra nhitng nguoi tham gia BHXH. Mat
khéc, da s6 nguoi lao dong 1a cong nhan lam
vi¢c trong cac doanh nghiép tai cac khu cong
nghiép, tap trung 1am viéc chi yéu trong cac
nganh may mac, da giay, dién, dién tu... va
d6 tudi lam viéc binh quan ciia nguoi lao
dong trong cac linh vuc nay khoang tir 18
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dén 45. Néu qua do tudi nay thi nguoi lao
dong co nguy co bi doanh nghiép khong
tiép tuc sur dung, dan dén mat viéc lam,
khong tiép tuc tham gia BHXH.

Phuong an 2: “Sau 12 thdang khong
thuoc dién tham gia BHXH bdt buéce, khong
tham gia BHXH ty nguyén va co thoi gian
dong BHXH chwa du 20 nam ma nguoi lao
dong c6 yéu cau thi dwoc gidi quyét mot
phan nhung t6i da khéng qua 50% tong
thoi gian da dong vao quy huu tri va tw
tudt. Thoi gian dong BHXH con lai dwoc
bdo lwu dé nguoi lao dong tiép tuc tham
gia va hwéng cac ché dg BHXH”. Phuong
an nay da dam bdo hai hoa dugc gitta nhu
cau trude mit ciing nhu loi ich 1au dai cho
ngudi lao dong khi vé gia. Nguoi lao dong
khi gap kho khan tam thoi ¢6 thé rat mot
phan t1en da tich liy dé gidi quyet nhu cau
trudc mat; dong thoi phan t1en con lai van
giit cho sau nay va duoc tiép tuc tham gia
bao hiém dé hudng cac ché d6 ciia BHXH.

Thi ba, can c6 nhiing quy dinh cu thé
vé giai quyét ché do huu tri cho ngudi lao
dong nuéc ngoai. Nhu quy dinh vé thoi
gian tham gia BHXH d¢ xét diéu kién tinh
hudng ché d6 huu tri. Theo do, tong thoi
gian tham gia dong gop vao quy BHXH
ctia Viét Nam va quy BHXH cua qudc gia
dbi tac dua trén co s& dam phan hay ky két
Diéu udc quéc té gitta Chinh phu Viét Nam
va Chinh phua quéc gia d6 vé BHXH.

Thi twr, Dy thao can ¢6 quy dinh lién
két giira ting tro cAp huu tri x3 hoi véi ting
BHXH co ban d6i v6i nhitng ngudi da cd
thoi gian dong BHXH nhung chua du diéu
kién huong lwvong huu, chua di tudi huong
trg cAp huu tri xa hoi ma khong nhan
BHXH mot 1an nham gia ting quyén loi
cho ngudi lao dong néu bao luu thoi gian
tham gia BHXH.

3.1.4. Vé tro cép huwew tri xd hoi

Diéu 23 cua Du thao di dé& cap dén
ché do dbi v6i ngudi lao dong khong du
diéu kién huong luong huu va chua du tudi
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huong tro cap huu tri x hoi nham mo rong
dién bao phu vé d6i tuong. Theo Du thao,
truong hop ngudi lao dong khong du diéu
kién huong luong huu va chua du diéu
kién huong trg cép huu tri xa hdi ma co
thoi gian dong BHXH, néu c6 nguyén vong
thi s& dwoc hudng trg cp hang thang trong
khoang thoi gian trude khi du tudi huong
trg cAp huu tri x hoi (khoan 1 Diéu 23).
Quy dinh nay con chung chung va dan dén
khé hiéu, trong khi Didu 20 cua Dy thao
néu “Péi tuong ap dung tro cap huu tri xa
hoi 1a cong dan Viét Nam du tudi nghi huu
theo quy dinh cta phap luat”, véi quy dinh
nay thi ngudi d6 khong du diéu kién huong
lwong huu va ciing chua di tudi hudng trg
cap huu tri x3 hoi. Nhung theo quy dinh tai
Diéu 70 ciia Dy théo thi trudng hop nay
nguoi lao dong lai dugc thanh toan BHXH
mot 1an “a) Pu tudi huong luong huu ma
chua du 15 nam dong BHXH va khong tiép
tuc tham gia BHXH ty nguyén”. Do vay,
thiét nghi Diéu 20 ctia Dy thao can bd sung
“du tudi nghi huu nhung khong huong
BHXH mét 1an” cho chit ch& nhim dam
bao chinh sach nhan van nay.

Ngoai ra, khoan 2 Piéu 23 ctia Dy thao
c¢6 quy dinh “Truong hop tong sb tién tinh
theo thoi gian dong, can cir thang dong
BHXH ciia ngudi lao dong cao hon sd tién
tinh murc trg cap hang thang bang mirc tro
cap huu tri xa hoi cho khoang thoi gian tir
khi du tudi nghi huu dén khi du tudi huong
trg cap huu tri x4 hoi thi nguoi lao dong
tinh dé hudng tro cdp hang thang véi muc
cao hon”. Cach quy dinh tinh huong trg
cip hing thang voi mic cao hon rat kho
xéc dinh va cao hon nhu thé nao thi khong
thiy Du thao quy dinh.

3.1.5. Vé ché do tir tudt

Thir nhat, tro cép tudt mot 1an va tro cép
tuat hing thang con ¢ su chénh léch dang
ké. Trong mot sd truong hop, nhidu ngudi
lao dong chét khong con than nhan du didu
kién hudng tién tuat hang thang hoic thoi
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gian huong tro cap tudt hing thang la rat
ngan dan den sw chénh léch gitra téng mirc
huong trg cap tudt hang thang va trg cp
tuat mot lan rat 16n. Do chua c6 quy dinh cu
thé dé xac dinh thu nhap cua than nhan nén
dan dén su tly tién trong viéc giai quyét. Cu
thé: c6 truong hop than nhan ngudi chét tim
cach lach luat, ké khai hoan canh gia dinh dé
hudng tro cip tudt mot 1an hodc hang thang
theo hudng c6 loi hon, gy that thoat cho
quy BHXH. V& van d nay, Dy thao ciing
can tinh dén.

Thir hai, khoan 3 Diéu 86 Dy thao quy
dinh: “Thdn nhan thudc dién huong tro ccfp
tudt hang thang theo quy dinh tai khodn 2
Piéu 84 ma c6 nguyén vong huéng tro  cdp
tudt mot lan”. Quy dinh nay c6 thé s& lam
mét di tinh nhan véan cua ché do tir tuat. Boi
18, d6i twong hudng tro cip tudt hang thang
13 con chua du 18 tudi; con tir du 18 tudi trd
lén bi suy gidm kha nang lao dong tr 81%
trd 1én; con khi ngudi me dang mang thai
ma ngudi bd chét..., néu than nhan huong
tro cAp tudt mot 1an nhung khong biét quan
Iy hodc chi ti€u sai muc dich s€ c6 thé 1am
mat di kha niang hd trg cua ché do tir tuét.
Do vay, du thao luat can quy dinh 16 cac
truong hop khong dugce lya chon huong trg
cap tudt mot 1an nham dam bao cudc sdng
lau dai cho ho.

3.2. Vé cdc ché dp ciia BHXH tw nguyén

3.2.1. Vé chu thé tham gia BHXH
tu nguyén

Khoan 4, Diéu 3 ciia Du thio quy dinh
dbi twong tham gia BHXH tur nguyén nhu
sau: “Nguoi thuge doi twong tham gia béo
hiém xa hoi tw nguyén la cong dan Viét
Nam tir @i 15 tuéi tré 1én va khéng thudc
doi twong quy dinh tai khoan 1 Piéu nay.
Truong hop doi twong quy dinh tai diém a,
diém b khodn 1 Diéu nay dang tam hodn
thue hién hop dong lao dong, hop d‘ong lam
viéc thudc doi twong tham gia bdo hiém xd
hoi tw nguyén”. Quy dinh nay dugc ké thira
tir Luat BHXH niam 2014, vé miat phap 1y da
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bao phu toan bg ngudi lao dong la cong dan
Viét Nam khong thude dién tham gia BHXH
bat budc. Tuy nhién, quy dinh nay cho thay
phap luat vé BHXH chua danh sy quan tim
day du ddi v6i cong dan nudc ngoai sinh
séng va lam vi¢c tai Viét Nam, trong khi
BHXH bit budc chi cho phép nhitng nguoi
lao dong 1a cong dan nudc ngoai ¢ gidy
phép lao dong hodc chung chi hanh nghé
hoac glay phép hanh nghé do co quan c6
tham quyén cua Viét Nam cap duoc tham
gia. Thuc té nay din dén c6 nhiéu truong
hop, cong dan nudc ngoai thuong tra tai
Viét Nam khong ndm trong ludi bao vé cua
BHXH'. Thiét nghi, Du thao cin bo sung
quy dinh cong dan nudc ngoai di diéu kién
thuong tra tai Viét Nam ma khong thude dbi
tuong tham gia BHXH bét budc, dugc tham
gia BHXH tu nguyén.

3.2.2. Vé diéu kién hwong lwong huweu ciia
nguoi lao dong tham gia BHXH ty nguyén

Diéu 98 ctia Du thao quy dinh ngudi
lao dong dugc hudng lvong huu khi c6 du
cac diéu kién sau day:

“1. Pui 61 tudi 03 thang déi véi nam va
i 56 tuéi 08 thang doi véi nit; sau do, cir
moi nam tang thém 03 thdng doi véi nam
cho dén khi dii 62 tu6i vao nam 2028 va cir
méi nam tang thém 04 thang doi véi nit cho
dén khi dii 60 tudi vao nim 2035.

! Pidu 39, 40 Luat Nhap canh, xuat canh, qua canh,
cu tri cla nguoi nudc ngoai tai Viét Nam quy dinh
cac truong hop nguoi nudc ngoai duge thuong tri
tai Viét Nam bao gém: i) Nguoi nudc ngoai ¢o cong
lao, déng gop cho su nghiép xy dung va bao vé T6
qudc Viét Nam duoc Nha nude Viét Nam ting huan
chuong hodc danh hiéu vinh dy nha mrée néu ¢ chd
& hop phép va thu nhap 6n dinh dam bao cudc séng
tai Viét Nam, ii) Nguoi nude ngoai 1a nha khoa hoc,
chuyén gia dang tam tr( tai Viét Nam ma duoc Bo
trudng, Thu trudng co quan ngang bd, co quan thudc
Chinh phi1 quan 1y nha nuée vé linh vuc chuyén mén
ctia ngudi d6 d& nghi cho thuong tré; iii) Ngudi nudce
ngoai dugc cha, me, vg, chéng, con la cong dan Viét
Nam dang thuong tra tai Viét Nam bao l1anh da tam
tri tai Viét Nam lién tuc tir 03 nam tré 1én.
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2. D 15 nam déng bdo hiém xa hoi
tro lén”.

Theo t6i, quy dinh nay con thiéu linh
hoat, nhét 13 trong twong quan so sanh véi
BHXH bit budc. Tudi nghi huu ciia ngudi
tham gia BHXH tu nguyén 14 tudi nghi huu
chuan theo quy dinh ctia Bo luat Lao dong,
khong phu thudc vao diéu kién lao dong,
tinh chat cong viéc hay nhom dbi twong wu
dai nao. Néu nhu BHXH bit budc quy dinh
thoi diém co thé nghi huu khac nhau cho
cac dbi tuong khac nhau, cin cr theo cac
tiéu chi nhu nganh nghé ctia ngudi lao dong
(thudce lyc lugng dan sy hay luc lugng vii
trang nhan dan); diéu kién lam viéc binh
thuong hay ndng nhoc, doc hai; tinh trang
suy giam kha nang lao dong cua nguoi lao
dong... thi thoi diém nghi huu cua ngudi
lao dong tham gia BHXH tu nguyén chi co
mot thoi diém duy nhat, duoc tinh tir thang
lién ké sau thang nguoi tham gia BHXH
du tudi nghi huu theo quy dinh. Quy dinh
nay vo hinh trung gy ra nhiéu khé khan
cho nhitng nguoi lao dong thudc khdi phi
chinh thire bi suy gidm kha nang lao dong.
Doi sdng cua ho cang khé khin hon khi
thu nhap giam, trong khi nhu cau cham soc
strc khoe, y té lai tang 1én. Néu phai chd
doi cho dén tudi nghi huu méi duoc huong
lwong huu, thi v6i ngudi lao dong, day la
quéng thoi gian rat dai, kho vuot qua, nhat
1a trong bdi canh tudi nghi huu da dugc
diéu chinh ting 1én so véi trudc day.

Do d6, can bd sung truong hop ngudi
lao dong tham gia BHXH tu nguyén dugc
huéng lwong huru khi vé huu trude tudi quy
dinh. Cu thé, Piéu 98 Du thao, bd sung
khoan 3 nhu sau:

“3. Nguoi lao dong bi suy giam kha
nang lao dong dwoc hwong lwong huu voi
mirc thdp hon so véi nguoi di diéu kién
hwong lwong huu quy dinh tai khoan 1, 2
Diéu nay, khi ¢6 dii cdc diéu kién sau ddy:

a. Bu 15 nam dong BHXH tro lén, co
tudi thdp hon téi da 05 tuéi so véi tudi quy
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dinh tai khodn 1,2 Piéu nay va bi suy giam
kha nang lao déng tir 61% dén dudi 81%.

b. bu 15 nam dong BHXH tro lén, co
tuéi thap hon téi da 10 tudi so voi tudi quy
dinh tai khoan 1,2 Piéu ndy va bi suy gidm
kha nang lao dong tir 81% tro lén”.

Pb6i voi truong hop ngudi lao dong
nghi huu trude tudi do suy giam kha niang
lao dong, muc hudng luong huu phai thap
hon so v6i nguoi lao dong nghi huu dung
tudi quy dinh dé dam bao nguyén tic cong
bang. Ngoai ra, can bd sung thém vao
Diéu 99 vé Mitc lwong hwu hang thang cua
nguoi lao dong tham gia BHXH tu nguyén
trong Dy thdo nhu sau:

“3. Mikc lwong hwu hdng thing cia
ngueoi lao déng du diéu kién quy dinh tai
khodn 3 Diéu 105 cia Ludt nay duwoc tinh
nhw quy dinh tai khoan 1 Piéu nay, sau do
cir moi ndm nghi huu truée tuéi quy dinh
thi giam 2%".

3.2.3. Vé tro ccfp tuat thuéc BHXH
ty nguyén

Khoan 1 Piéu 109 cua Du thao quy
dinh: “Nguwoi lao dong dang tham gia bdo
hiém xd héi, nguoi lao dong dang bao lu
thoi gian déng bdo hiém xa hoi, nguoi dang
huong lwong huu khi chét thi than nhan
diege hweong tro- cdp tudt mét lan”. Nhu vay,
BHXH tu nguyén khong quy dinh trg cap
tudt mot 1an dbi v6i than nhan ctia nguoi lao
dong dang tham gia BHXH, nguoi lao dong
dang bao luu thoi gian dong BHXH, dang
huong lwong huu ma bi “Toa an tuyén bd
1a da chét”. Quy dinh nay 1a khong hop 1y.
Dudi goc d6 phap 1y, khi mot nguoi “chét”
hay bi “Toa an tuyén b 1a da chét” déu phai
duoc tién hanh thu tuc ding ky “khai ti”
theo phap luat vé ho tich, tao co s& phap
ly dé Nha nudc bao hd quyén, loi ich hop
phép ctia ¢4 nhan ho va nhitng nguoi co lién
quan. Dudi goc d6 doi sdng, ca hai truong
hop nay déu dan t6i hé qua 1a thu nhap tir
lao dong, hoac Ivong huu khéng con, anh
huéng truc tiép toi doi sdng cla cac thanh
vién trong gia dinh. Khoan trg cap tudt mot
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lan lic nay mang y nghia gop phan 6n dinh
doi song kinh té cho than nhan ciia nguoi da
mat. Vi thé, BHXH tu nguyén khong thé dat
ra quy dinh mang tinh phén biét vé quyén
loi hudng trg cap tuat mot 1an ddi voi truong
hop ngudi lao dong chét hodc “bi Toa an
tuyén bd 1a da chét”. Quan diém nay cang
duogc cing ¢b rd nét hon néu dbi chiéu véi
quy dinh tuong ty trong BHXH bt budc'.

Do d6, Dy thao can bo sung quy dinh
vé viéc cho phép than nhan ciia nguoi lao
dong dang tham gia BHXH, nguoi lao dong
dang bao luu thoi gian dong BHXH, dang
hudng lvong huu ma bi “Toa an tuyén bd 1a
da chét” duoc huodng trg cép tuat mot 1an.

3.2.4.Vé tro cdp thai san thuoc BHXH
tw nguyén

Diéu 94 cta Du thao quy dinh “Lao
dong nir sinh con, lao dong nam co vo sinh
con dwoc huong tro cap 2.000.000 dong
cho mét con méi sinh”. SO tién nay chua
that sy phu hgp khi Nha nude chu truong
khuyén khich, thu hut nhiéu ngudi tham
gia ché d6 BHXH tu nguyén, chua dap ung
duoc cac chi phi vao vién khi sinh con, déc
biét la can clr vao murc song cia timg vung
thi s6 tién nay chua dap (mg duoc nhu cau
t6i thiéu cho viéc nguoi me sinh con. Boi
vay can thiét phai xem xét lai s6 tién huong
BHXH nay, bdi n6 khong thuc hién ding
tinh than cua BHXH 14 “bao dam thu nhap
va doi sdng” cho ngudi lao dong.

Tro cap thai san quy dinh trong Dy
thao duoc thuc hién bang ngin sach nha
nude, khong phu thudc vao sy dong gop
cua nguoi lao dong. Theo do, nguoi lao
dong khi tham gia BHXH tu nguyén thude
mot trong cac trudng hop sau déu dugc
hudng tro cap thai san:

(xem tiép trang 29)

! Nguoi lao dong dang tham gia BHXH bit budc
thudc truong hop quy dinh tai khoan 2, Diéu 83 (bi
toan an tuyén b 1a di chét) cua Luat nay, khi thudc
mot trong cac trudng hop quy dinh tai Didu 86 thi
than nhan dwoc hudng tién tut mot 1an.



