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Tém tat: Thiee tién tw phép & cdc nude cho thdy, véi vai tro la nguon bé sung cho phdp
ludt thanh van, co so phap ly cho hoat dong xét xir, an 1¢é co xu hwong ngay cang phat
trién. Pé ban an/quyét dinh ciia toa dn trong mot vy an cu thé tré thanh an 16, moi nude
déu c6 quy trinh hinh thanh an 1é ma ho cho la hop Iy. Piéu d6 da lam cho su hinh thanh
dn 1é ¢ cdc nude c6 nhitng diém twong dong va khdc biét nhat dinh. Bai vzet tim hiéu quy
trinh hinh thanh én 1é ciia mét sé quoc gia trén thé gidi, tir do rit ra moét sé kinh nghiém
goi mo cho viéc hinh thanh an l¢é ¢ Viét Nam.
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Abstract: Judicial practice in foreign countries shows that case law as a supplementary
source for written law and legal basis for judicial activities tends to grow. A court
Jjudgment/decision in a specific case shall become precedent depending on the precedent-
forming process that each country considers reasonable. This leads to certain similarities
and differences in the formation of case law in different countries. The article explores the
process of choosing and forming precedents in some countries, thereby drawing lessons
for Vietnam.
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1. Mé déu
An 1¢ 1a nhiing 1ap luan, phan quyét
trong ban an, quyét dinh (sau day goi chung
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1a ban 4n) da c6 hi¢u luc phép luat ctia mat
toa 4n vé mot vu an cu thé duoc cong nhan
1a hop phap, ding dan nhat. Lap luan nay
s& 1a co s& cho cac toa an khac sir dung dé
ra ban an xu 1y cac vu an c6 ndi dung, tinh
tiét twong tu.

Ké tir khi Hoi ddng Tham phan Toa an
nhan dan t6i cao ban hanh Nghi quyét sb
03/2015/NQ-HPTP ngay 28/10/2015 vé
quy trinh lwa chon, cong bé va dp dung dn
lé, an 1€ da chinh thic duogc thira nhan va
ap dung ¢ Viét Nam. Nghi quyét nay sau do
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duoc thay thé bang Nghi quyét s6 04/2019/
NQ-HDTP ngay 18/6/2019 v6i mot sb sira
ddi, bd sung. Tuy nhién, cho dén nay, viéc
hinh thanh an 18 cta toa 4n van con 1a van
dé kha kho khan va c6 nhiing y kién khac
nhau vé sy phtl hop hay han ché cua phap
luat. Sau gﬁn 10 ndm thyc hién céc nghi
quyét vé an 18, Viét Nam méi hinh thanh
duogc 72 4n 18. Vi thé, nghién ciu, t1m hleu
quy trinh hinh thanh 4an 1& cta mét sé qudc
gia trén thé gi6i 1a mot cach thirc hitu ich
c¢6 thé tham khao dé hoan thién quy trinh
hinh thanh an 1¢ ¢ Viét Nam.

2. Quy trinh hinh thanh 4n 1¢ ciia mét sé
qudc gia trén thé gioi

Xét vé quy trinh hinh thanh an 1€, cac
nudc cd nhiing cach thuc, thu tuc khéc
nhau. Nhung theo dic diém cua quy trinh,
c6 thé chia thanh hai nhom hé thong an 18
la: (i) 4n 1€ hinh thanh qua thu tuc phap ly
théo ludn va quyét dinh cta toa an; (i) an 18
hinh thanh khong theo thu tuc phap 1y nay.

2.1. An 1é hinh thanh qua thi tuc
phap Iy thdao ludn va dwoc quyét dinh boi
toa an

O céc nudce theo thu tuc phap ly nay, chi
co ban an ctia mot s6 toa an nhat dinh mai
la nguon dé hinh thanh an 18. Chang han: ¢
Nhat Ban 1a Toa an tbi cao; & Trung Qubc 1a
Tda 4n nhan dan ti cao; & Ha Lan 1a Toa an
t6i cao va Toa 4n Hién phap. Nhung trong
sd cac ban an cua cac co quan toa an nay,
ban an nao tré thanh an I¢ phai qua thu tuc
lua chon, thao luan va quyét dinh cua mot
co quan chuyén trach toa &n, sau d6 maoi
dugc cong nhan 1a an 1€.

Co quan chuyén trach cia tda an co
tham quyén cling nhu thu tuc lya chon an 1€
ctia cac nudc khong hoan toan giéng nhau.
Tai Nhét Ban, 4n 1é ctia Toa an tdi cao duoge
lya chon dya trén quyét dinh ctia Uy ban an
16. Uy ban 4n 1& gom ¢o 6 uy vién la tham
phan ctia Toa 4n ti cao; ban thu ky gdm cac
tham tra vién (12 nhimg ngudi c6 tu cach
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tham phan) va nhan vién Vin phong Toa
an tbi cao. Trong d6, 6 iy vién Uy ban an
1é duoc lua chon tir cic thAm phan cua 3
hoi dong xét xtr nhé cua Toa 4n tdi cao,
mdi hoi ddng chon 2 tham phan. Ban thu
ky gém 41 tham tra vién ciing 14 tham phén
nhung khong phai 1a tham phan Toa an tdi
cao. T chirc ciia Ban thu ky gdm tham tra
vién trudng, 20 tham tra vién luat dan su,
10 thdm tra vién luat hinh su, 10 thAm tra
vién luat hanh chinh. Tham tra vién truéng
va cac tham tra vién phu trach dan sy, hanh
chinh, hinh sy tham du cac phién hop cta
Uy ban an 1é tuy theo linh vuc twong ung

Uy ban 4n 1¢ Nhat Ban hop dinh ky moi
thang mot 1an (10 1an/ndm). An 1¢ hinh thanh
theo thu tuc sau: cac thim tra vién xem xét
trude vé ndi dung quyét dinh, trich yéu ban
an va diéu khoan tham chiéu xem c6 dap
ung cac ti€u chi lya chon én 1¢ hay khong.
Uy ban 4n 1é xem xét cac phuong an dé xuat
ctia Ban thu ky va quyét dinh lua chon céac
ban an dap ng cac tiéu chi lya chon lam an
1é (Dan theo: Vu Phap ché va Quan 1y khoa
hoc Toa an nhéan dan tdi cao, 2019a).

Tai Trung Qudc, theo vian ban Quy
dinh vé céng tdc hudng dan dn 1é cia Toa
4n nhan dan tdi cao ban hanh nim 2010, co
quan c6 thim quyén cong bd cac vu an co
gia tri hudng dan xét xir 1a Toa 4n nhan dan
tdi cao. Ciing theo van ban nay, dai biéu
Pai hoi nhan dan toan quéc, dai biéu Hoi
ddng nhan dan, cac tang 16p nhan dan va
cac chuyen gla phap luat, luat su déu co thé
guri dé xuét bat ky vu an nao du diéu kién 1a
vu 4n c6 gia tri hudng dan xét xir dén Toa
an nhan dan t6i cao. Hoi dong tham phan
ctia Toa an nhan dan tdi cao s& thao ludn va
quyét dinh chon vu 4n nao 13 4n 1é hay c6
gia tri huéng dan xét xtr (Toa 4n nhan dan
t6i cao Trung Qudc, 2010).

Nam 2015, Toa an nhan dan tdi cao
Trung Qudc tiép tuc ban hanh vin ban Quy
tic thiee hién Quy dinh vé céng tic huéng



30

dan an 1é huéng dan cu thé hon vé phuong
thirc va quy trinh lga chon 4n I¢. Van ban
nay quy dinh vé viéc thanh 1ap Vin phong
Ban chi dao quéc gia vé an 1& truc thudc
Toa 4n nhan dan ti cao nham giai quyét
cac cong viée thudng xuyén lién quan dén
Iira chon, tham tra, nghién ctru, bién tap va
cong bd 4n 18, théng nhét chi dao trén toan
qudc. Céc toa an chuyén trach thudc Toa an
nhan dan ti cao phu trach gidi thiéu, tham
tra cac an I¢ thudc linh vuc minh phu trach
va chi dinh nguoi 1am dau méi lién lac véi
Vin phong Ban chi dao qudc gia vé an 1¢.
Chu thé c6 quyén dé nghi dwa mot ban an
thanh 4n 1& dugc hudng din gdm: dai biéu
nhan dan, Gy vién hi¢p thuong chinh tri,
boi tham vién nhan dan, chuyén gia, hoc
gia, luat su, thanh vién ban chi dao qudc
gia vé& 4an 18 va cac ddi twong khac. Cac
chu thé nay c6 thé gidi thidu cac ban an di
c6 hi¢u lyc phap luat 1am an 1€, déng thoi
cling c6 thé guri cac nghién ctru, phan tich,
kién nghi dén Van phong Ban chi dao qudc
gia vé an 1é (Ta Quéc Liéu, 2021).

O Ha Lan, co quan c6 thim quyén lua
chon cic ban an dé cong bd lam 4an 1¢ 1a
Vin phong cia Toa an Hién phap va Vin
phong cuia Toa 4an téi cao (Lechmorawski
va cong su, 1997). Néu mot thAm phén cho
rang quan diém phap 1y/1ap luan trong mot
ban 4n cu thé nao d6 nén duoc cong bd lam
an 18 thi s& phai ky tén & phan 1ap luan do.
Céc tham phan con lai ctia hoi dong xét xir
khi dong v v6i v kién ciia thim phéan nay
thi cling k¥ tén & phan d6. Mdi thang mot
lan, cac vin phong cta Toa an Hién phéap
va Toa 4n t6i cao c6 nhiém vu luu trit cac
ban an nhu vay va lga chon dé dua ra thao
luan mat ban an li¢u c6 kha nang trd thanh
an 1¢ hay khong. Thanh phan tham gia thao
luan 1a cac thim phan cua Toa an tbi cao,
cac dai dién cia B§ Tu phép va cac luat gia
danh tiéng. Cac van phong ctia Toa an Hién
phap, Toa an t6i cao sé dua ra quyét dinh
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cudi cing 12 ban an nao hodc nhitng phan
nao cua ban an s€ dugc cong bd 1am 4n 18
(D6 Thanh Trung, 2021).

V& hinh thtc cong bé an 18, d6i véi cac
nudce thugc nhém hinh thanh én ¢ dang
trinh bay, thong thuong sau khi dugc chon
va quyét dinh boi co quan chuyén trach
cua toa an, an 1€ dugc cong bd rong rai trén
phuong tién thong tin dai chung, ghi chép
vao cac tdp van ban va xuat ban. Ching
han, & Trung Quéc, an 1€ dugc cong bd dudi
cac hinh thue: dang trén Cong bdao Toa dn
nhdn déan t6i cao, trang thong tin dién tir
Tda an nhan dan tdi cao, Tap chi Toa dn
nhén dén t6i cao (Theo: Toda 4n nhan dan
tdi cao Trung Quéc, 2010). Con tai Nhat
Ban, dinh ky 6 thang mot lan, Toa an t6i cao
Nhat Ban in 4n, cong bd “Tuyén tap an 16
Dan sy, Hinh sy’ va luu hanh trén thi truong
(khoang 1.500 ban). Mdi cudn tuyén tap an
1€ c6 khoang 200 4n 1¢€. Bén canh do, an 1&
cling dugc cong bd mang tinh cap bao trong
vong mot thang trén Thoi bdo Toa dn toi cao
(Tap sach nhé khoang 10 trang luu hanh trén
thi truong). Dé viéc st dung, tra ciru tién loi
hon, trong vong nira ndm sau d6, céc tap
chi an 1€ cling s€ dang cac an 1¢ véi nhiing
¥ kién phan hdi ngan gon. An 1¢ con dugc
déang trén tap chi chuyén mon Thoi bdo chirc
danh tw phdp phat hanh dinh ky (sau nay s€
duogc xuat ban nhu sach 1¢, trong d6 gdm cac
an 1€ dugc ban hanh trong ca nam do) kem
theo ndi dung glal nghia chi tiét Ve ¥ nghia,
n6i dung do thim tra vién Toa an tdi cao phu
trach vu an thuc hién. Bén canh do, an 1€
clia toa an cap dudi, dic biét 1a nhitng 4n 18
lién quan tdi tai san tri tu¢ cling duge dang
tai trén trang chii cua Toa 4n tdi cao (Theo:
Quang Thi Thuy Ly, Bui Lé Hiéu, 2024).

2.2. An 1¢ hinh thanh khong qua thi
tuc thdo ludn va khong quyét dinh béi
toa an

DBdi véi cac nude thude nhom nay, dé
tr¢ thanh 4n 1¢, 1ap ludn ctia mdt ban an
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khong can qua thu tuc phap 1y thao luan va
ciing khong doi hoi phai dugc quyét dinh
boi co quan chuyén trach cua toa an. Khi
dd co6 mot ban an dugc tuyén bd thi ai ciing
¢6 quyén str dung, vién dan dé giai quyét
cho vu an tuong ty vé sau. Tuy nhién, mot
vu 4n chi duoc xem 13 4n 18 khi hoi tu day
du céac ti€u chi cua mot an 1€ theo quy dinh
nhu: ban an vé nhimg van d¢ quan trong
lién quan dén Hién phap, phap lut chua
c6 tién 1¢&; nodi dung cua ban an chura dung
nhitng giai phap cho van dé phap 1y méi
ndy sinh; ndi dung ban an chtra nhiing quan
diém phép luat; ndi dung cua ban an lam
thay ddi tién 18 trude d6. Khi nhitng phan
quyét vé mot vu 4n thoa man céc tiéu chi
nay s& duoc ghi nhan vao cac tuyén tap an
1 va duge xuét ban.

O mdi nuéc, nguoi lya chon va cach
thirc ghi nhan an 1& c6 nhitng khéc biét nhat
dinh. Tai Anh, bién tap vién ctia cac Tuyén
tap 4n 18 1a nhitng nguoi quyét dinh c6 nén
dua mot ban an nao d6 vao trong tuyén
tap nay hay khong. Trude nam 1865, cac
tuyén tap an 18 & Anh duoc ca nhan xuat
ban riéng. Nam 1865, Poan Luit su Anh
(The Bar Council) da thanh 1ap Hoi dong
hop nhét tuyén chon 4n 1¢ (Incorpotated
Council of Law Reporting) va xuét ban ra
loat Tuyén tap an 1& chinh thic (Official
Law Reports) - mot loai tuyén tap don 1¢
chira dung ban 4n cia tat ca cac toa an
cép trén cia Anh (Pang Thi Hong Tuyén,
Bui Thi Minh Trang, 2020: 76). Cac phan
quyét cua loai tuyén tap nay duoc trich dn
tai toa an nhiéu hon bat ky tuyén tap an 1é
nao khac ra doi trude do. Sau do, hang loat
tuyén tap an 1& cta cac nha xuat ban khac
duogc ra doi, mang tinh canh tranh cao,
trong d6 cac tuyén tip ndi tiéng nhat 1a All
England Law Report, Weekly Law Report
va nhiing tuyén tap an 18 thudc cac linh vuc
luat chuyén nganh cu thé khac (Poan Thi
Ngoc Hai, 2021: 61).
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Cac ban an cua tdoa an & Anh duoc
cong bd trén cac website bang file dién
tir gdm: Phan nodi dung diy du cua ban
an (judgemment) va Phan tom tit (press
summary). Phin tom tt c6 vai trd giup cac
tham phén, ludt su va chuyén gia phap 1y
c6 thé d& dang nhan ra ndi dung quy tic an
1é trong ban 4n va no ciing c6 thé dua cac
thong tin xét xtr cua toa an tdi cong chiing
mdt cach nhanh chong. Khi xét xir, cac thim
phan khéng duogc vién dan Phan tom tit 1am
co so phap 1y dé ra quyét dinh ma phai st
dung quyét dinh chinh thtrc ctia toa an. Cach
thirc cong bd nhu vay di xac dinh yéu to bat
budc cua an 1€ ngay trong ban an cua toa an
cling nhu ¢6 thé thyc hién dugc nguyén tic
tuong tu.

Tuong tu & Anh, Uc ciing khong can ¢
mot co quan chuyén trach cua toa an tuyén
bb mot ban an cy thé 12 4n 18 va cling khong
c6 mot quy trinh lya chon an 1¢, nhung c6
diém khac dang chu y 1a: & nudc nay, mot
ban an tré thanh an 1€ chi don gian vi nd
1a ban an, phan quyét ciia Toa an cip cao
nhat ctia hé théng tu phap Uc (Ngb Cudng,
2020). Trudc day, viéc xudt ban cac ban an
nay phai duoc Toa an tdi cao ciia Uc duyét.
Viéc lya chon ban an thuong dugc céc luat
su danh tiéng hodc cac gido su giang day
luat thuc hanh trong céc truong dai hoc
danh tiéng thuc hién, khi xac dinh ban an do
c6 y nghia quan trong trong vi¢c hu’é’ng dan
ap dung phap luat. Hién nay, viéc xuét ban
cac tuyen tap ban an khong bat budc pha1
¢ ¥ kién cua Toa an tbi cao va dugce tién
hanh thuong xuyén hon mdi nam dudi cac
hinh thirc truyén thng 1a in 4n va dua lén
cac trang co so dir liéu vé luat trén Internet.
Tuyén tdp cac ban an dugc chia thanh hai
loai: mot loai c6 gia tri chinh thic dé su
dung trong viéc dan chiéu, ap dung trong
hoat dong xét x1r va gidng day; mdt loai chi
c0 gia tri tham khéo - khong dugc st dung
trong cac hoat dong ndi trén. Tuyén tap
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cac ban an & Uc gébm c6 Commonwealth
Law Reports (CLR), Australia Law Report
(ALR) va Australian Law Journal Reports
(ALJR) (Lé Manh Hﬁng, 2011).

O Han Qubc, de tr¢ thanh “4n 1€, ban
an hay phan quyét ciing khong can phai
qua mot thu tuc dac biét lya chon, cong
b6. Phan quyét vé vu 4n cta Toa an t6i
cao co hiéu luc ngay, ddng thoi thuc hién
ngay chic nang 1a an 1¢€. Viéc lya chon,
cong bd an 16 ¢ Han Quoc chi v&i muc
dich chon ra cac phan quyét chinh trong
sO hang tram nghin phan quyét ctua Toa
an t6i cao dé phat hanh thanh 4n pham
Cong bao an l¢. Tuong tu nhu & Anh va
Uc, viéc phat hanh Céng bdo dn 1¢ nham
pho bién rong rai 4n 1 ciia Toa 4n tdi cao
(bao gdm céc quan diém mai) dén cac ddi
tuong trong va ngoai toa an, chir khong
phai 1a thu tuc hinh thanh 4n 18. Vi thé, du
phan quyét ctia Toa an tdi cao khong duoc
néu trong Cong bdo dn [¢ thi cling khong
anh hudng tdi viée vién dan, ap dung an 1¢
trong thyc tién xét xtr (Dan theo: Vu Phap
ché va Quan 1y khoa hoc Toa an nhan dan
ti cao, 2019b).

3. An 18 & Viét Nam va mot sé goi mé tir
thye tién hinh thanh 4n 1€ ciia cAc nuée

Theo Nghi quyét sé 04/2019/NQ-
HDTP ngay 18/6/2019 cua Hoi dong tham
phan Toa 4n nhan dan t6i cao vé quy trink
lwa chon, cong bé va ap dung an l¢ thi Toa
an nhan dan t6i cao 13 co quan quyét dinh an
1€ theo quy trinh, thu tuc phap ly nhu sau:

Bu6e 1: Pé xudt bdan dn dé phat trién
thanh an l¢é. C4 nhan, co quan, t6 chirc gui
dé xuét ban an da co hiéu luc phép luat
clia toa 4n chia dung 1ap luan, phan quyét
dap g cac tiéu chi lya chon an 1€ cho
Tda an nhan dan tdi cao dé xem xét, phat
trién thanh an 18. Riéng cac tda an c6 trach
nhiém t6 chirc ra soat, phat hién ban an da
c6 hi¢u luc phép luat cia toa an minh chtra
dung 1ap ludn, phan quyét dap tng cac tiéu
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chi lIya chon an 1€ va gui cho Toa dn nhéan
dan tdi cao.

Bueée 2: Lay y kién doi véi ban dn dwoc
dé xudt chon dé phat trién thanh dn 1é. Ban
an duoc dé xuit chon phat trién thanh an 18,
n6i dung dé xuét 13 4n 18, dy thao an 1¢ phai
dugc dang tai trén Cong thong tin dién tir
ctia Toa 4n nhan dan t6i cao dé cac toa an,
chuyen gia, nha khoa hoc, nha hoat dong
thyc tién, ca nhan, co quan, t6 chirc quan
tam tham gia ¥ kién trong thoi han 30 ngay.
Trén co s& két qua lay y kién rong rai doi
v6i cac ban an duoc dé xuét lwa chon, phat
trién thanh an 18, noi dung dé xuét 13 an 1¢,
du thao an 1€, Chanh an Toa an nhan dan
t6i cao xem xét, quyét dinh viéc 1y y kién
cua Hoi déng tu van an 18.

Buéc 3: Thanh ldp Hoi dong tw vin
an lé. Hoi dé)ng tu van 4n 1é do Chanh an
Toda an nhan dan tdi cao thanh 1ap gom it
nhit 9 thanh vién. Chu tich Hoi ddng 1a
Chu tich Hoi déng khoa hoc Toa an nhan
dan tdi cao, 1 Pho Chu tich Hoi dong la
Phé Chu tich Hoi dé)ng khoa hoc Toa an
nhan dan tdi cao, cac thanh vién khéac 1a
dai dién BO Tu phap, Vién kiém sat nhan
dan tdi cao, Lién doan Luét su Viét Nam,
dai dién co quan, t6 chirc c6 lién quan, cac
chuyén gia vé phép luat va 1 dai di¢n lanh
dao Vu Phap ché va Quan Iy khoa hoc Toa
an nhan dan tbi cao (ddng thoi 1a Thu ky
Hoi dong). Truong hop tu van an 18 vé hinh
su thi thanh phan cia Hoi dong tu van an
1€ phai c6 dai dién co quan diéu tra ciia BO
Cong an, Bo Quéc phong hoac Vién kiém
sat nhan dan tdi cao.

BuGc 4: Lay y kién Hoi dong tw vin dn
I¢. Viéc 1ay ¥ kién cua Hoi dong tu van an
1€ dugc thuc hién thong qua phién hop thao
luan truc tiép hoéc bang van ban. Chu tich
Hoi dong tu van an 1& quyét dinh phuo’ng
thirc 14y ¥ kién ciia cac thanh vién Hoi dong
va bao cao Chanh an Toa an nhan dan tdi
cao két qua tu van.
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Buoc 5: Thong qua an lé. Chanh an Toa
an nhan dan t5i cao t6 chirc phién hop toan
thé Hoi dong Tham phan Tda an nhan dan
t6i cao dé thao luan, biéu quyét thong qua
an 1€. Phién hop lya chon, thong qua an 1¢
ctia Hoi dong Tham phan Toa 4n nhan dan
t6i cao phai co it nhat hai phan ba tong s6
thanh vién tham gia; quyét dinh coa Hoi
ddng Tham phan Toa an nhan dén t6i cao
phai dugc qua nira tong s6 thanh vién Hoi
ddng Tham phan biéu quyét tan thanh. Két
qua biéu quyét phai dugc ghi vao bién ban
phién hop lya chon, thong qua an 1¢ cua Hoi
ddéng Tham phan va 1a cin cr @& Chéanh an
Tda 4n nhan dan tdi cao cong bd an 8.

Bude 6: Cong bo dn 1¢. Trén co s két
qua biéu quyét cua Hoi dong Tham phéan
Tda 4n nhan dén tdi cao vé viée thong qua
an 1&, Chanh 4n Tda an nhan dan toi cao
cong bd an 18. An 18 duoc nghién ciru, ap
dung trong xét xir sau 30 ngay ké tir ngay
cong bo.

An 1¢ duoc dang tai trén Cong thong
tin dién t& cua Toa 4n nhan dan tdi cao;
dugc gui cho cac tda an, cac don vi thude
Toa 4n nhan dan tdi cao va duge dua vao
Tuyén tdp dn 1¢é dé xuit ban.

Nhu véy, ¢ thé thay, Viét Nam thudc
nhom hinh thanh &n 1¢ thi nht, theo d6, an
1€ hinh thanh qua thu tuc phép 1y thdo luan
va dugc quyét dinh boi co quan toa an. Cu
thé 14, 4n 1& do Hoi déng Thim phan Toa an
nhan dén tdi cao quyét dinh an I¢, Chanh an
Toda an nhan dan tdi cao cong bd. Qua so
sanh phuong thirc hinh thanh an I¢ & Viét
Nam v6i phuong thuc hinh thanh an 1€ ¢
mot s6 nudce co tinh dién hinh, c6 thé rat ra
mot s6 goi ¥ dudi day:

M¢t la, v6i thim quyén va quy trinh
phap 1y thao ludn, quyét dinh va cong b an
1¢ Viét Nam nhu vira trinh bay, c6 thé thiy
phuong thic hinh thanh 4n 1¢ ¢ Viét Nam
kha phuc tap, nang vé thi tuc hanh chinh
50 v6i hau hét cac nudc d trinh bay & trén.
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Phuong thirc hinh thanh an 1€ cua Viét Nam
gan v6i cach hinh thanh an 1¢ & Nhat Ban
va Trung Qudc, nhung phtc tap hon. Diéu
nay s€ lam giam hi¢u qua st dung an 1¢ nhu
mot ngudn bd khuyét cho luat thanh vin do
viéc ban hanh an I¢ cham, khong dap tng
kip thoi yéu cau cua thyc tién xét xir. ThAm
chi,coy kién cho réng, viéc an I€ duoc HOi
déng tham phan Toa an nhan dan t6i cao

“tap hop”, “lya chon”, “edng b6” theo quy
dinh s& dua dén viéc mat thém thoi gian cho
mot quy trinh thu tuc hanh chinh dé cong
b6, diéu d6 khong khac gi viée bién Hoi
ddng thdm phan Toda 4n nhan dan tdi cao
thanh chu thé ban hanh mot “loai vin ban
quy pham phép luat” khac (Mai Thi Mai,
2017: 64). H¢ qua 1a, &n 1¢ khong thuc hi¢n
dugc nhiém vu bd sung kip thoi nhimg han
ché cua luat thanh van. Minh chung la, ké
tr khi duoc chinh thirc thira nhan tai Luat
T6 chirc Toa an ndm 2014 dén nay (nim
2024), méi chi ¢ 72 an 1€ dugc cong bo tai
Viét Nam; ttrc 13, trung binh mdi nam chi
c6 khoang 7 an I¢ dugc thong qua. Trong
khi, theo cac phuong thirc khic nhau, s6
lugng an I¢ & cac nude duge cong bd mdi
nam 16n hon nhiéu.

Do vay, phuong thic hinh thanh an
1é & Viét Nam cin dugc don gian hoa quy
trinh, thu tuc dé phat huy hon nita vai tro
ctia 4n 1¢ trong hoat dong xét xir, gop phan
giam bat kho khén cho céc toa an trong qué
trinh xét xr, ddm bao viéc ap dung phap
luat thong nhat va tao su cong bang trong
xa hoi.

Thit hai, theo quy dinh ctia Nghi quyét
s& 04/2019/NQ-HDTP thi thoi diém co
hiéu lyc cta 4n 1€ 13 sau 30 ngay ké tir ngdy
cong b chir khong dwa vao ngay ban hanh
ban 4n. Viéc phap luat quy dinh thoi diém
¢6 hiéu luc cua an 1& nhu vay c6 thé dan
dén tinh trang bat binh dang gitra cac vu an
tuong déng nhau, nguyén tic twong tu gin
voi ap dung an 1€ s€ bi gian doan, cong 1y
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bi tri hodn, 1am han ché tinh kip thoi ctia an
1¢ 14 khac phyc nhanh nhat 15 hong cua vin
ban phap luat.

Vi thé, c6 thé nghién ctru stra doi quy
dinh vé thoi diém c6 hiéu luc cua an 18 theo
hudng an 18 c6 hiéu luc ké tir ngay cong bd
hodc tir ngay ban hanh ban an do.

Thur ba, Viét Nam khéng thudc cac
quoc gia c6 cach thic cong bd an 18 bang
tuyén tap c6 chon loc cac ban an, quyét
dinh nao 13 4n 1& nhu hau hét cac nudc
theo truyén thong phap luat thong luat
(Common Law) cling nhu dan luat (Civil
Law). Boi cong bd an 18 bang tuyén tap
1a sy khang dinh gia tri an 1& va ban an
thong thuong. Trong khi ¢ Viét Nam, viéc
dua 4n 1é vao Tuyén tap an 1é chi 1a cach
tap hop, luu trtr an 1€ chr khong phai l1a
thu tuc ghi nhan hiéu luc, gia tri an 1¢ so
v6i cac ban an, quyét dinh nhu & cac nude
khac (Nguyén Thi An Na, 2023). Néu cac
nudc cong bd an 18 bang cach in trén gidy
va trén phuong tién dién tu thi Viét Nam
déu khong ghi nhan hai phuong thirc nay,
boi viéc dang tai trén cong thong tin hay
dua vao Tuyén tap an 1& khong lam phat
sinh hi¢u luyc ap dung an 1€ & Viét Nam.
Ngoai ra, Viét Nam chua c6 huéng dan cu
thé vé cach thirc sip xép an 1¢ mot cach
cod hé théng, trong khi sb luong cac an 1€
dugc cong bd s& khong ngimng ting lén
theo thoi gian trén nhiéu linh vuc phap
luat khac nhau. Néu cac an 1& khong duogc
phan loai, sip xép mot cach c6 hé thong
voi nhirng tiéu chi o rang, phu hop sé dan
dén viéc tra ctru, s dung gip nhiéu kho
khan. Ngay tir bay gio, Toa an nhan dan
t6i cao nén hudng dan cu thé vé cach thuc
sép xép an 1€ mot cach c6 hé théng dé tao
thuan lgi trong viéc tra ctru, st dung.

4. Két luan

An 1¢ ngay cang duoc khang dinh va
dé cao trong hé thong phap luat ctia nhiéu
qudc gia trén thé giéi nho loi ich ma nd

Tap chi Thong tin Khoa hoc xa hoéi. s6 9.2024

mang lai. An 1& mot mat 1a mot loai nguén
luat c6 thé st dung dé “tram” nhiing 15
héng phap 1y cho cac ngudn luat hién tai,
dac biét 1a luat thanh van. Mat khac, no 1a
co sO phap 1y bao dam dé nhimg vu an co
nhimng tinh tiét, tinh hudng phép 1y twong
tu thi phai duoc giai quyét nhu nhau. Qua
d6, bao dam su thong nhit, cong bing
ctia phap luat ciing nhu quyén con nguoi,
quyén cong dan.

La nuodc di sau trong lich st va thuc
tién hinh thanh an 18 trén thé gidi, an 16 ¢
Viét Nam méi chi bat dau tir nam 2015.
Trong thuc té, cho dén nay an I¢ duoc
Tda 4n nhan dan ti cao cong bd 1a chua
nhiéu. Bé déy nhanh mot cach khoa hoc,
hiéu qua qua trinh tao lap, phat trién an
1¢ phuc vu thuc tién xét xr & Viét Nam,
vi¢c nghién ctru, so sanh phap luat cia cac
nuéc trén thé gidi vé hinh thanh an 1¢, tir
d6 tham khao kinh nghiém 1a can thiét va
hiru ich o
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