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Tém tat: Ldp ludn diea trén an 1é la dang ldp ludn phé bién va quan trong nhcfl cua ldp
lugn phdp ly (legal reasoning). Lap ludn dwa trén an I¢ co nhiéu loai, bao gom Idp ludn
dira trén an 1é bat budc, ldp ludn dia trén dn 1é cé tinh thuyét phuc, ldp ludn thay thé d an
lé, ldp lugn dwa trén an lé twong phan va lap ludn dwa trén an l¢ tuwong dong. Trong 56
nhitng loai ldp luan nay, lap lugn dwa trén dn l¢ twong dong la phé bién nhcft Bai viét
xem xét, phan tich, danh gid vé cdc logi ldp ludn nay tr kinh nghiém quoc té, théng qua
viéc ldp ludn tir nhitng vu an cu thé, tir d6 dwa ra mot sé goi mé trong viéc dp dung, phat
trién phirong phdp nay, déc biét doi véi ldp ludn phdp 1y trong dn 1é & Viét Nam hién nay.
Tir khéa: An 1& bat bude, An 18 ¢o tinh thuyét phuc, Anlébj thay thé, An 18 co tinh tuong
phan, An 18 ¢6 tinh tvong dong

Abstract: Reasoning based on case law constitutes the most common and significant
form of legal reasoning. Analogical reasoning, among other types of case law reasoning,
including reasoning based on binding precedents, persuasive precedents, overruling
precedents, distinguishing precedents, prevails. The paper examines, analyzes, and
evaluates these types of reasoning from an international perspective, using arguments
derived from specific cases. It also offers suggestions for applying and developing this
method, particularly in the context of legal reasoning in case law in Vietnam today.
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1. Mé dau

Lap luan dua trén an 1¢ 1a mot phuong
phép 1ap luan phap 1y trong do6 luét su hodc
tdoa an st dung cac tinh hubng phap 1y da
duoc giai quyét trude d6 dé phan tich va
giai quyét cac vu viéc méi. Phuong phap
nay thuong dugc sir dung trong hé théng
phap luat Thong luat (Common Law),
noi an I¢ dong vai trd quan trong nhu mot
ngudn ludt, va cac tda an cd nghia vu tuin
theo cac phan quyét trude d6 (theo nguyén
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tac stare decisis'). P6i voi hé thong Thong
luat, day la phuong phép trung tdm va nén
tang. An 1¢ khong chi huong dan viéc giai
quyet cac tranh chip cu thé ma con tao ra
quy tic phap 1y 4p dung trong tuong lai.

! Stare decisis, trong tiéng Latin c6 nghia Ia * ‘ung
ho nhimg didu da quyét dinh”, 1a mot nguyén tac
phap 1y chi dao toa an tuan thu cac phan quyet
trude do (an 18) - hodc phan quyét cia toa an cap
cao hon hodc toa an cong 1y - vi no c6 tham quyén
thuyét phuc va rang budc trong khi giai quyét mot
vu an voi cac sy kién duogc cho 1a twong duong
(Xem: https://legal.thomsonreuters.com/blog/the-
doctrine-of-stare-decisis/).
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Tuy nhién, trong cac hé thong phap luat
Dan luat (Civil Law), phuong phap nay
cling c6 thé duge sir dung nhu mot cong cu
bd sung. Du an 1& khong phai ngudn luat
chinh, cic tda an van c6 thé tham khao lap
luan tir cac vu 4n trude dé bao dam tinh
thdng nhét trong ap dung phép luat.

Theo Janet Kolodner (1993), 1ap luan
dua trén an 1¢ “cho phép cac hé thong hoc
hoi tir cac kinh nghiém trude day bang cach
phan tich cac trudng hop cu thé, tir d6 xay
dung céc giai phap twong tu cho cac van dé
tuong lai”. Quan diém nay nhan manh vai
tro cua lap luan dua trén 4n 18 trong viéc hd
tro kha nang ra quyét dinh ctia cac hé théng
thong minh.

Lap luan dya trén an 1€ 1a mot phuong
phap cbt 16i dé ap dung nguyén tic stare
decisis (tuan theo an 1¢). Schauer (1987:
571) nhan manh: “an 1¢ khong chi 1a cong
cu phap Iy ma con la nén tang dé thuc day
sy on dinh va cong bang trong hé thong
phap luat”. Tuy vay, Vern R. Walker (1993:
1) lai 1ap luén: phuong phap dya trén an 1¢
c6 thé khong hiéu qua trong nhiing truong
hop doi hoi sy d6i méi hodc cac bdi canh
m&i mé chua ting ¢6 4n 1€. Su phu thudc
qua murc vao cac truong hop trudc day cod
thé dan dén tinh bao thu trong tu duy.

Céc quyét dinh dua trén an 18 gitip dam
bao cac vu an tuong tu dugc giai quyét theo
cach nhat quén, tranh sy tuy tién trong viéc
ap dung luat. An 18 cung cép nhing vi du
thuc té vé cach ap dung luat trong céc tinh
hudng cu thé, gitip luat su va thAm phan d&
dang van dung hon 1a chi dua vao cac quy
tac triru tugng. Thong qua viéc ap dung cac
nguyén tic trong cac tinh hudng moi, an
1& 6 thé b sung, giai thich hodc tham chi
thay d6i noi dung ctia phap luat thanh van.

Ngoai ra, phuong phap nay cho phép
toa an phan anh nhing thay d6i trong xA
ho1, ap dung cac nguyén tic phap 1y cii vao
nhitng bdi canh hién dai. N6 khong yéu cau
tuan thi cing nhic cic quy tic, ma nhin
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manh viéc ap dung cac nguyén tic phap ly
theo cach phu hop véi timg tinh hudng cu
thé. An 1¢ mang tinh ing dung cao, vi nd
giai quyét cac tinh hudng thuc té, tir d6 1am
cho luat phap tré nén gan gii va dé hiéu
hon. Luét su va thAm phan co thé dua trén
cac an 1& dé phat trién cac lap luan phap 1y
sang tao, giup giai quyét hiéu qua cac tranh
chap méi. Ngoai ra, viéc nghién ctru an 18
giup sinh vién luat va luat su hoc cach tu
duy phap ly va lap luén dya trén cac tinh
hudng cy thé. Vi du:

Vu én Donoghue v. Stevenson [1932]
AC 562 thiét 1ap nguyén tic co ban vé
trach nhiém phap 1y trong luat bdi thuong
thiét hai (negligence). Cac vy viéc sau do
vé trach nhiém quan tdm dén san pham
(duty of care) déu duya trén an 18 nay; Trong
An 18 s6 01/2016/AL (vu giét nguoi), 1ap
luan phap 1y duoc ap dung dé xac dinh
trach nhiém hinh sy ctia ngudi chu muu
khi ¥ thirc cha quan chi nhdm gy thuong
tich. An 1& nay tré thanh co s& dé cac toa
an khac giai quyét cac vu an dong pham
tuong tu.

Lap luan dya trén an 1€ va 1ap luan dya
trén quy tic 1a hai phuong phép lap luan
phap 1y quan trong, thuong dugc st dung
cing nhau trong cac hé thong phap luat,
dic biét 1a hé théng Thong luat. Lap luan
dua trén quy tic duoc st dung khi di co
quy tic phap luat rd rang. Pay 1a 1ap luin
dua trén cac quy dinh phéap luét thanh van
nhu Hién phap, luat, va cac quy dinh dudi
luat. Con lap luédn dua trén an I¢ Xuét phat
tr cac an 1€ trong qué khu, dugc thiét lap
qua nguyén tic tudn thu an 1&. Lap lun
dya trén 4n 1& nhan manh viéc ap dung an
18, con 1ap luan dua trén quy tic quy dinh
phap luat cu thé, ap dung cac quy tic luat
d3 duoc thiét 1ap. Ca hai phuong phap déu
co gia tri quan trong trong tu duy phéap 1y
va duoc sir dung bd sung cho nhau, tiy
thudc vao hé thong phap luat va hoan canh
vu an. Trén thuc té, hai phuong phap nay
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c6 thé két hop, trong d6 Lap luan dya trén
an 1 giup giai thich hodc b sung cho cac
quy dinh cua Lap luan duwa trén quy tic.
Frederick Schauer (1987: 571) phan tich:
lap ludn dua trén an 1€ dugc su dung dé
dam bao tinh 6n dinh va nhit quan cua
phap luat, trong khi lap luén dya trén quy
tac lai cung cip cac tiéu chuan chung co the
ap dyng mot cach phd quat. Ong cho rang
su két hop gita hai phuong phap la céan
thiét dé can bang giita tinh linh hoat va tinh
du doan trong phap luat. Theo H.L.A. Hart
(1994), trong cac truong hop ma quy tic
khong 16 rang hoac ton tai 10 héng, lap luan
dua trén 4n 1¢ cho phép tham phan sir dung
cac 4n 1 dé lam sang to6 hodc mé rong quy
tac 6. Ronald Dworkin (1986) 1ap luan, an
1¢ 1a mot phan thiét yéu dé din giai va lam
phong phu thém cac quy tac phép luat, dic
biét khi cac quy tac nay khong du rd rang
dé giai quyét cac tranh chap

Trong cac hé théng phép luat nhu
Thong ludt, 1ap luan dya trén an 1€ thuong
chiém uvu thé vi n6 cho phép thdm phan
linh hoat &p dung céac an 1¢. Tuy nhién, & h¢
théng Dan luat, 1ap luan dya trén quy tic co
xu huong duoc ua chudng hon vi luéat phap
duoc quy dinh kha chi tiét. Tuy nhién, xu
huéng chung trén thé gioi hién nay 1a can
phai co su phéi hop giita hai phuong phap
dé dam bao cong 1y trong timg hé thong
phap luat (Xem: MacCormick, 2005). Su
két hop gita hai phuong phap nay ciing
giap hé thong phap luat duy tri su cén
bang giita sang tao tu phap va tinh c6 thé
du doan duoc cua luat (Xem: Alexander va
cong sy, 2001).

2. Cac loai 1ap luin dua trén an I¢ tr
thue tién thé giéi

2.1. Lap ludn duwa trén dn Ié bit bujc
(Binding Precedent)

An 1& bat budc 1a cac 4n 16 tir toa an cip
cao hon ma tda an cap dudi phai tudn theo.
Ap dung nguyén tic stare decisis, cac toa an
phai dwa vao cac phan quyét trudc do trong
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hé théng phép 1y. Vi du: O Anh, toa an cép
thap phai tuan theo cac phan quyét ciia Toa
an T4i cao (Supreme Court).

An 1é tir cac ‘toa an cap cao hon trong
hé théng phan cip c6 gia tri bat budc ddi
v6i toa an cip thap hon. Toa an khong
dugc phép bac bo hodc tir chdi ap dung an
1¢ bat budc, trir khi ¢6 1y do hop phéap dé
phan biét. Trong an 1¢ bét budc, chi phén
ratio decidendi (I¥ do phdan quyét) cia
dn 1é méi c6 gia tri bat bude. Cac ¥ kién
khong lién quan truc tiép dén phan quyét
khong c6 tinh rang budc. Toa an can ddi
chiéu cac tinh tiét trong vu vi¢c hién tai véi
an 18 trude d6 dé xac dinh tinh tuong dong
va ap dung an I¢.

William Blackstone 1a mot trong
nhitng nha tu tuong phap luat du tién xay
dung nén tang 1y thuyét cho 4n 18 bét budc.
Ong nhdn manh toa 4n phai duy tri cac
phan quyét trudc do dé bao dam sy thong
nhit trong phap luat (Blackstone, 1765:
69). Trong khi do, John Austin (1885: 101)
coi an 1é bt budc 1a yéu t6 quan trong dé
duy tri tinh hiéu lyc va ap dung thyc té ciia
phap luét. Con Lord Denning (1979: 297),
mot trong nhitng tham phan n6i tiéng nhat
cuia Anh, da ban luan vé vai tro cua an I€
bat budc nhung ciing chi trich tinh cting
nhic ctia nguyén tic nay. Ronald Dworkin
(1986: 230) tap trung vao khia canh nguyén
tac trong ap dung an 1¢ bét budc khi éng
cho rang toa 4n can tuan theo an I¢ khong
chi vi su rang budc ma con dé bao vé tinh
cong bang va toan ven phap luat.

Lap luan dya trén an 1€ bat budc dam
bao tinh nhat quan va 6n dinh trong hé
thong phap luat Thong luét. Tuy nhién, tinh
cimg nhéic cia nguyén tic nay doi khi bi
chi trich, dac biét khi phap luat can thich
nghi voi sy thay doi cua xa hoi.

Mot vi du dién hinh vé viéc 4p dung
lap luan dya trén an 1€ bét budc 1a vu an
Donoghue v Stevenson [1932] AC 562
trong phap ludt Anh. Trong vu nay, ba
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Donoghue mua mot chai bia gung & mot
quan ca phé. Sau khi udng, ba phat hién
trong chai c¢6 xac clia mot con dc sén va
diéu nay khién ba bi ngd doc. Ba Donoghue
khong c6 hop doéng mua ban truc tiép véi
nha san xuat. Ba da khoi kién nha séan xuét
v6i Iy do ho c¢6 nghia vu can trong ddi véi
nguoi tiu dung.

Toda an toi cao Anh (House of Lords)
da ra phan quyét rang nha san xuét co
nghia vu phap 1y d& dam bao san pham cia
ho khong gay hai cho ngudi tiéu ding cubi
cung néu khong thé kiém tra 18i trude khi
str dung. Quyét dinh nay da dat nén mong
cho hoc thuyét negligence (so suit) hién
dai trong luat phép Anh.

Phdn quyét trong Donoghue v
Stevenson trd thanh an 1& bit bude dbi vai
cac vu kién lién quan dén trach nhiém do
SO suét trong hé thong phap luat Anh va cac
quoc gia thuoc Thong luat khac. Toa an cap
thap hon budc phai tuan theo nguyén tac
nay néu cac yeu tb phap ly tuong tu Xudt
hién. Ap dung 4n 1& bat budc trong cc vu
an sau nay, cO thé ké dén nhitng vu viéc
nhu: Grant v Australian Knitting Mills
[1936] AC 85. bay la vu an Toa da ap dung
nguyén tic hinh thanh tir vu 4n Donoghue
v Stevenson trong mot vu kién lién quan
dén quan 4o gay di tng da. Tuong tu, vu
an Caparo Industries plc v Dickman [1990]
2 AC 605, Toa an dya trén nguyén tic vé
nghia vu can trong, vbn d3 duoc thiét lap
trong vu 4n Donoghue v Stevenson dé dua
ra phan quyét.

Nhu vy c6 thé thdy rang, cac toa an
cap thap hon trong hé thong Thong luat
khong thé bac bo phan quyét cua an 1& bat
budc. Piu nay dam bao tinh 6n dinh va su
nhat quan trong hé thong phap luat, dong
thoi cung cap mot khudn kho rd rang dé
giai quyét cac tranh chip phép 1y tuong
tu. Vu an Donoghue v Stevenson [1932]
AC 562 la mot an 1€ mang tinh budc ngodt
trong phap luat Thong luat, dic biét vé
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nguyén tic trach nhiém dan sy do so suat
(negligence). Viéc ap dung an 1¢ nay voi
tinh chat la an 1& bat budc cling mé ra nhiéu
huéng tiép cdn mdi va hoan thién ché dinh
trach nhiém dan sy do so suit.

Glendon Wilfrid William (1933: 52)
cho rang, nguyén tic trach nhiém dan sy
do so suit (negligence) do Lord Atkin
dua ra trong vu an Donoghue v Stevenson
la mot bude dot pha trong viéc xac dinh
trach nhiém phap 1y. Ong ca ngoi quyét
dinh nay da dinh nghia rd rang nghia vu
can trong. Con theo Richard Edwards
(1981: 449), vu 4n Donoghue v Stevenson
danh dau su chuyén dbi trong phap luat
Anh, tir viéc tap trung vao cic moi quan
hé hop ddng sang viéc cong nhan nghia
vu can trong ngay ca khi khong c6 hop
dong. Quyét dinh nay cho thay su thay doi
trong tu duy phap ly dé dap ung cac nhu
cau ciia xa hoi cong nghiép hién dai. Vé
mat anh huong, Basil Markesinis (1992:
167) da déanh gia tdc dong cua vu an
Donoghue v Stevenson khong chi trong
pham vi nuéc Anh ma con trong cac hé
thong phap luat khac thuoc Thong luat.
Ong chira rang an 1€ nay da duoc ap dung
hodc tham chiéu trong cac qudc gia nhu
Uc, Canada, va New Zealand, gép phan
toan cau hoa nguyén tac so suat. Con B.A.
Hepple (2017) 1ap luén an 1€ nay, du dugc
xdy dung cach ddy gan mot thé ky, van
gilr dugc su thich hgp trong bdi canh hién
dai. Cac nguyén tic cua vu an Donoghue
v Stevenson duoc dién giai dé dap v imng cac
van dé moi nhu trach nhiém san pham va
bao vé nguoi tiéu dung.

2.2. Ldp ludn dwa trén dan ¢ co tinh
thuyét phuc (Persuasive Precedent)

An 18 ¢6 tinh thuyét phuc 13 cac phan
quyét khong bét budc, nhung co thé duoc
tham khao vi 1y do hop 1y hodc sang tao
trong 1ap ludn phap ly. Cac tda an trong
cing mot hé thong hodc tir cac qudc gia
khac thuong tham khao loai an 1€ nay.
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Xung quanh van dé an 1¢ thuyét phuc,
Roscoe Pound (1921: 182), mot trong
nhiing nha tu tudéng phap luat hién dai,
dd nhin manh vai tro cua an 1é& thuyét
phuc trong viéc phat trién phap luat rang:
“Nhitng an 1€ c6 stc thuyét phuc mang lai
tinh linh hoat cho h¢ thong phép luat, cho
phép hé thong nay phat trién theo nhu cau
x4 hoi va céc triét 1y tu phap da dang”. Con
Karl Llewellyn (2012: 81), nha ly thuyét
phap 1y ndi tiéng theo trudng phai thuc
dung, lai cho rang an 1¢ thuyét phuc 14 cong
cu dé tham phan tim kiém giai phap hop 1y
va linh hoat: “An 18 c6 sirc thuyét phuc Ia
cong cu tu phap dé thich Gmg, thuc day su
d6i méi trong khi van ton trong tinh lién
tuc cua phép luat”. Trong khi d6 Ronald
Dworkin (1977: 108) lai nhin manh su
thuyét phuc ctia mot an 18 nam & viéc nod
thé hién cac nguyén tic phap 1y nhat quan
va hop 1y. An 18 thuyét phuc c6 dugc suc
manh khong phai tir sy ép budc ma tur sy
mach lac va 161 kéu goi dao duc.

Toa an khong budc phai tuan theo an 1¢
thuyét phuc, nhung c6 thé dya vao lap luan
hodc nguyén tac phap 1y néu thay hop ly va
pht hop. Ap dung an 18 ¢6 tinh thuyét phuc
mang lai sy sang tao trong 1ap luan phap ly,
giup lap day khoang trong phép luat hoac
tinh hudng chua dugc diéu chinh boi an 18
bit budc.

Tai My, Toa an Tbi cao thudng tham
khéo cac 4n 1€ cua Toa an Lién bang hoac
bang khac khi quyét dinh cac van dé khong
c6 4n 1¢ bt budc.

Vi du: Trong vu R v. Jogee [2016]
UKSC 8, Toa an Tbi cao Anh da tham
khao 1ap luan trong vu Chan Wing-Siu v.
The Queen [1985] AC 168 tai Hong Kong
dé xem xét lai nguyén tic phap 1y vé dong
pham. Lap luan cua Hong Kong khong bt
budc, nhung ¢ tinh thuyét phuc vi cing hé
théng phap luat Thong luat.

Vi du: Trong vu Hedley Byrne & Co
Ltd v. Heller & Partners Ltd [1964] AC
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465, Toa an da tham khao cac y kién khong
mang tinh quyet dinh (obiter dicta) tur cac
vu an trude dé xac 1ap nguyén tic trach
nhiém ddi v6i thong tin sai 1éch.

Pay 1a mot vi du dién hinh vé viéc ap
dung 4n 1€ co6 tinh thuyét phuc, va n6 da
nhén duoc nhiéu binh ludn tir cac nha khoa
hoc phap ly Vé v nghia cta viéc nay trong
vi€c phat trlen phap luat. Smith va Hogan
nhan xét rang quyét dinh cua Toa an Toi
cao trong Jogee la mot budce di ding cam,
khang dinh phap luat khong nén c6 duy tri
nhitng nguyén tdc sai 1am chi vi tinh 6n
dinh (Dan theo: Ormerod va cong su, 2018:
583). Con Danny Nicol (2017: 345) cho
rfmg viéc 1ap luan tor én 1€ & Héng Kong,
du khéng bat budc, dd c6 anh huong dang
ké dén tu duy phép 1y cua toa an Anh. Ong
phan tich diéu nay dé cho thay tinh linh hoat
cua phap luat Anh trong viéc hoc hoi tir cac
hé thong khac dé cai thién cac nguyén tic
phap 1y noi dia. Jeremy Horder (2016: 486)
danh gia cao sy diéu chinh phép luat qua vu
R v. Jogee [2016] UKSC 8 véi lap luan toa
an da thuc hién tdt vai trd ctia minh trong
viéc bao vé quyén con nguoi va cong ly.
Bén canh nhiing ¥ kién dong tinh, ciing c6
¥ kién phan ddi, vi du Andrew Simester va
Bob Sullivan bay to quan ngai rang viéc Toa
an T4i cao stra d6i nguyén tac dong pham
trong vu R v. Jogee [2016] UKSC 8 c6 thé
dan den su khong nhét quan trong cac phan
quyét sau nay. Ho cho rang toa an can datra
cac tiéu chuan ro rang dé tranh sy thy tién
trong viéc ap dung an 1¢ c6 tinh thuyét phuc
(Simester va cong su, 2019: 263).

2.3. Ldp lugn thay thé dn Ié
(Overruling Precedent)

Khi ndo thi mét toa an cip cao thay ddi
hodc bai bo an 1€ trudc do vi khong con
phu hop v6i tinh hinh x3 hdi hodc phap
luat hién hanh? Piéu nay thudng dugc thuc
hién boi cac toa an tdi cao dé phat trién
phap luat. Hay no6i cach khac, 1ap luan dya
trén an 1¢ thay thé 1a viéc mot toa an cap
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cao hon, hodc toa an cting cip trong mot sd
truong hop, tuyén bd mot an 18 trude dé 1a
sai va khong con gia tri phap ly. Khi mdt an
1¢ bi thay thé, n6 khong con rang budc d6i
v6i cac vu 4n twong lai va bi thay thé bang
nguyén tic phap Iy méi. Nhiing toa an sau
do6 sé ap dung an 1€ mai tue 1a an 1€ da thay
thé an 18 cil.

Vé tham quyen thay thé 4n 18, chi c6 cac
toa an co tham quyén cao hon hogc cung cap
(trong mot sd hé théng) méi c6 quyén thay
thé an 1&. Can ctr thay thé thuong do thay
ddi xa hoi, kinh té, hodc dao duc hodc an
1¢ cii bi cho 1a sai vé phuong dién phap ly
hodc khéng con phi hop véi bdi canh hién
tai. Viéc ap dung an 1¢ thay thé khong anh
huéng dén cac phan quyét da dugc thyc hién
dya trén an I¢ cd, trir phi c6 quy dinh khac.

Vi du 1: Tai Anh, an 1€ cq, theo luat
truyén thng, chong khong thé bi két toi
hiép dam vo (dugc xem 1a mién trir trong
hén nhéan). Phan quyét méi: Toa an Téi cao
Anh thay thé an 16 nay, phan quyét rang mién
trir hiép dam trong hon nhan khong con phu
hop véi gia tri hién dai. An 1¢ cii bi thay thé
vi vi pham quyén binh dang va nhan pham
ctia phy nit bang phan quyét trong vu 4n R
v. R[1991] UKHL 12.

Vi dy 2: Tai My, an 1€ cii vu Plessy
v. Ferguson [1896] 163 US 537 ung ho
chinh sach “phan bi¢t nhung binh ding”
(segregation), phan quyét mdi trong vu
Brown v. Board of Education 1954] 347 US
483, Toa an THi cao My tuyén bd rang phan
biét chung tdc trong gido duc 13 vi hién, thay
thé an 1& cii. An 18 bj thay thé do khéng phu
hop v6i Tu chinh 4n thir 14 va sy phét trién
ctia nhan thic vé quyén con ngudi.

Vi du 3: Tai Puc, an 1¢ cii vé Quyén
tu do ngodn ludn bi gioi han boi cac nguyén
tac cing nhic trong luat dan su, phan quyet
moi vu Liith Case (1958)! Toa 4n Hién

! Xem: Liith Case (1958), 7 BVerfGE 198 (Federal
Constitutional Court, Germany).
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phap Duc thay thé an 18, mo rong quyén tu
do ngon luan, khang dinh riang cic nguyén
tac hién phap co tinh vu tién cao hon luat
dan su.

Ban vé 1ap luan dya trén an 1€ thay thé,
Hans Kelsen (1945: 273) cho rang thay
thé an 1& 1a mot cach dé hé thong phap
luat tién hoa. Theo d6, 4n 1& bj thay thé 1a
su phan 4nh ban chit ning dong cta luat
phap, thich tmg véi cac gia tri thay doi cia
xa hdi. Con Ronald Dworkin (1986: 128)
nhan manh viéc thay thé 4n 1é can dya trén
céc nguyén tic phap 1y chtr khong phai tiy
¥: “An 1& bac bo phai phan anh cac nguyén
tac dao dirc va hién phap dé dam bao tinh
nhit quan trong cong 1y”". Theo Lon Fuller
(1964: 96), thay thé 4n 1¢ 1a mot phan cua
quy trinh dam bao tinh toan ven cua phéap
luat. Ong nhan xét: Viéc bac bo an 1é bao
v¢ tinh toan ven cua luat khi cac quyét dinh
trudc do6 khong dat tiéu chuan dao dtrc
hodc phép ly.

An 18 thay thé c6 nhiéu y nghia quan
trong. Cuy thé l4p ludn dua trén bac bo an 18
dam bao tinh cong bang va phu hop, giup
loai bd cac an 1€ khong con phu hop, bao
v€ cac gia tri phap 1y va dao duc hién dai,
gitip thay thé an 1¢ cii bang nguyén tic moi
khién cho phép luat theo kip sy thay doi
cua xa hoi. Ngoai ra, phuong phap nay con
dam bao rﬁng cac an I¢ luon dua trén cac
gia tri phap 1y co ban, trdnh lam dung an
1¢ 161 thoi.

Lap luan thay thé an 18 cii bang an 1é
moi la dang 18p luan quan trong, cho phép
tda an loai bo nhiing an 1€ khong con phu
hop dé xay dung mdt hé théng phap luat
hién dai va cong bang hon.

2.4. Lap lugn dwa trén dn l¢ twong
phan (Distinguishing Precedent)

Lap ludn dya trén an I¢ tuong phan
(hay con goi la phuong phap so sanh tuong
phan) 1a phuong phap 1ap ludn ma toa an
khong tuan theo an 1¢ trude do, bang cach
chi ra vu vi€c hién tai c6 su khac biét dang
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ké vé tinh tiét hodc bdi canh. Phuong phap
nay dua trén cong thirc A khac B, vi vay
quy tic cua A khong thé ap dung cho B.

Lap luan dya trén an 1€ phan bi¢t 1a
phuong phap ma toa an tranh &p dung mot
an 18 rang budc bang cach xac dinh cac
tinh tiét trong vu viéc hién tai khac biét
dang ké véi tinh tiét trong 4n 1é trudec.
Day 1a cach dé toa an co thé dua ra phan
quyét khic ma van tuan tha nguyén tic
stare decisis, cho phép tham phan khong
bi rang budc tuyét di boi an 18, giup dam
bao cong 1y khi cac tinh hudng thyc té
thay d6i hodc khac biét.

Trén thuc té, khi ap dung phuong phap
nay, cac thim phan phai lap luan chat ché
vé su khac biét gilra vu an hién tai va an 1¢
trude dé tranh bi coi 12 vi pham nguyén tic
an l¢.

Vidu: tai Anh, vu &n R v. Brown [1994]
1 AC 212 va R v. Wilson [1996] 2 Cr App
R 241. Trong vu R v. Brown [1994] 1 AC
212, tda 4an xac dinh hanh vi gdy thuong
tich trong mot mbi quan hé tinh duc la
pham phap, bat ké c6 sy dong thuan hay
khong. Con trong vu R v. Wilson [1996] 2
Cr App R 241, toa an lai tir chdi ap dung an
1€ trong vu trude do 1a vu R v. Brown, véi
1ap luan ré'mg bdi canh cua vu 4n khac nhau
vi hanh vi trong vu Wilson (khic chit 1én da
bang sy dong thudn giita vo chong) khong
phai 13 tdi ac trong bdi canh gia dinh. Toa
an cho rﬁng tinh tiét cua hai vu viéc khac
nhau vé ban chéat hanh vi va mdi quan hé
gitra cac bén.

Vi du: tai My, vu 4n Balfour v. Balfour
[1919] 2 KB 571 va Merritt v. Merritt
[1970] 1 WLR 1211. Trong vu Balfour v.
Balfour, toa 4an quyét dinh ring mot thoa
thuan tai chinh gitta v chong khong co y
dinh tao ra nghia vu phap ly. Con trong vu
Merritt v. Merritt, toa &n phan biét an I¢ nay
bang cach lap luan rang, cip d6i di ly than va
cd y dinh phap 1y r0 rang khi ky thoa thuan.
Toa 4n di chi 16 sy khac biét vé tinh trang

41

quan hé va y dinh phap 1y 1a co s¢ dé tranh
ap dung an 1¢.

Xung quanh phuong phap so sanh
tuong phan, Roscoe Pound (1922: 127)
nhan manh vai tro cta viéc phan bi¢t an 1¢
trong phat trién phap luat. Ong cho rang,
viéc phan biét cac an 1¢ cho phép luat phat
trién mot cach ty nhién bang cach thia
nhan sy da dang ctia cac tinh huéng thuec té.
Lord Denning (1979: 307) 1a nguoi thuong
xuyén str dung phwong phap phan biét an 18
dé tranh cac phan quyét cing nhic lai nhan
dinh: Nang luc phan bi¢t 1a nghé thuat cua
mot tham phan gioi. N6 dam bao cong ly
trude nhitng 4n 1& cmg nhic. Con Neil
MacCormick lai cho ring, so sanh twong
phan (distinguishing) la cong cu quan trong
dé duy tri sy can bang giira sy 6n dinh va
su thay doi trong phap luat: “An 1¢ phan
biét 1a co ché ma hé thong tu phap st dung
dé can bang giita truyén thong va kha ning
thich tmg” (MacCormick, 1978: 143).

Nhu véy, voi phuong phap so sanh
tuong phan, toa an c6 thé didu chinh ap
dung phap luat cho pht hop vé6i bdi canh
moi ma khoéng pha v& hé théng an 1¢.
Khong nhing thé, phuong phap nay con
khuyén khich su sang tao phap ly. Thim
phan duoc khuyén khich suy luan va lap
luan phap 1y dé phu hop véi sy thay doi
ctia xa hoi. Pong thoi phuong phép so sanh
tuong phan ciing gop phan phat trién phap
luat, tao ra cac an 1¢ méi, phan anh céc tinh
tiét thuc té da dang va bdi canh x4 hoi thay
d6i. Phuong phap so sanh tuong phan, phan
biét 4n 1€ 1a cong cu quan trong trong lap
luan dya trén 4an 18, cho phép cac thim phan
linh hoat xtr 1y vu viéc ma khéng vi pham
nguyén tic stare decisis.

2.5. Ldp lugn dya trén dan I¢ twong
dong (Analogical Reasoning)

Lap luan dya trén an 1€ tuong déng
(hay con goi 1a so sanh twong dong) la
phuong phap 1ap luan dua trén su tuong
dong gitra cac tinh hudng, sy kién hoic vu
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an phap 1y dé dua ra phan quyét. Phuong
phap nay duoc su dung rong rai trong hé
thong Thong luat dé ap dung cac nguyén
tac phap luat tir mot an 1€ ¢6 san vao mot vy
viéc m&i v6i tinh tiét tuong tu, dua vao cac
nguyén tic phap 1y hodc hoan canh tuong
tu trong cac vu an trude dé giai quyét vu an
hién tai. Cong thirc ctia phuong phéap nay la
A gidng B, vi vy quy tic da ap dung cho A
s€ 4p dung cho B.

Phuong phap nay dya trén sy so sanh
céc yéu t6, tinh tiét chinh giita cac vu 4n,
cho phep linh hoat trong viéc ap dung
phap luat khi khong co quy dinh cu thé
hodc 4n 1é bt budc. Dleu quan trong khi
so sanh khong yéu cau hoan toan giéng
nhau ma chi can céc tinh tiét chinh cua vu
an hién tai va an I¢ trudc cd su tuong dong
dang ké.

Vi du thtr nhat, trong vu &n MacPherson
v. Buick Motor Co [1916] 217 NY 382, toa
an phan quyét rang nha san xuit co trach
nhiém dbi v6i khach hang cubi cung khi
san pham cua ho gay ra thiét hai. Trong vu
Donoghue v. Stevenson [1932] AC 562,
Lord Atkin ap dung 1ap luén so sanh tuong
dong tir vu MacPherson, mé rong nguyén
tac trach nhiém phap 1y (duty of care) sang
linh vyc san pham khong an toan. Hai vu
an MacPherson v. Buick Motor Co. (1916)
va Donoghue v. Stevenson [1932] AC 562
déu dit nén mong cho nguyén tic trach
nhiém phap ly (duty of care), dac biét trong
linh vyc san pham khong an toan.

Lord Atkin d3 so sanh nguyén téic trach
nhiém khong can hop dong (liability without
privity of contract) tr vu MacPherson va
ap dung no6 dé khang dinh nghia vu phép ly
ctia nha san xuét khong chi gioi han ¢ xe ¢d
ma mo rong sang bat ky san pham nao néu
n6 gy nguy hiém tiém tang. Cy thé: Trong
vu MacPherson v. Buick Motor Co: Nha
san xudt phai ludng trudc nguy co tir san
pham 15i c6 thé gay thiét hai cho ngudi sir
dung, dic biét néu san pham do6 ¢ tinh chat
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nguy hiém tiém tang. Con vu Donoghue v.
Stevenson: Lord Atkin lap luan réng mot
chai nuéc chira chat ban (nhu xac dc sén)
cling 14 mot san pham nguy hiém tuong tu,
khi n6 anh huéng xdu dén sic khoe cua
ngudi tiéu ding. Lord Atkin xem xét yéu
t6 nguy hiém tir xe c6 (MacPherson) va ap
dung né vao linh virc thuc pham va db udng
(Donoghue), khiang dinh ring mirc do nguy
hiém khong phy thudc vao loai san pham ma
phu thudc vao kha nang gay hai (Xem: Baker,
2015: 45, 50; Fried, 1985: 48; O’Brien, 2017:
97,102).

Vi du thtr hai: Vu Hunter v. Canary
Wharf Ltd. [1997] 2 WLR 75 (HL) 1a mét
vu 4n quan trong lién quan dén viéc ap dung
nguyén tic vé quyén loi ca nhan va su anh
huéng clia cac cong trinh xdy dung d6i véi
nhimg quyén loi nay, dic biét trong truong
hop khi mot toa nha cao tang anh hudng
dén tin hiéu truyén hinh. Toa an da st dung
1ap luan so sanh tuong dong tir nguyén tic
trong Aldred’s Case (1610) 9 Co Rep 57b
dé giai quyét van dé nay.

Trong vu Aldred’s Case [1610] 77 ER
816: Toa an da xac dinh viéc can trd anh
sang tir cira s6 ¢ thé dan dén viéc yéu cau
bdi thudng thiét hai néu anh sang nay la
can thiét cho loi ich hop phap ctia ngudi
str dung, vi du nhu dé lam viéc hodc phuc
vu muc dich song. Quyét dinh nay chi yéu
dua trén nguyén tic quyén st dung tai san
khong thé bi can trd ma khéng c6 1y do
hop ly.

Trong vu Hunter v. Canary Wharf: Vu
an nay lién quan dén viéc Canary Wharf
(mot toa nha cao ting) gy ra sy can tro
tin hiéu truyén hinh cta cic cu dan song
trong khu vie xung quanh. Toa an da ap
dung nguyén tic tir Aldred’s Case dé xac
dinh liéu c6 thé coi viéc toa nha gdy anh
hudng dén tin hiéu truyén hinh nhu mot
su can tré quyén loi hop phap cua cu dan
hay khong. Tuy nhién, tdoa 4n da phan
quyét rang tin hiéu truyén hinh khong phai
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1a mot quyén loi hop phap co thé bao vé
duoc trong khudn kho phap 1y cta Aldred’s
Case, vi tin hiéu truyén hinh khong phai 1a
tai san vat chat (nhu cira so hay 4nh sang)
(Prosser, 1984: 63-64).

Toa 4n di 4p dung nguyén tic tir
Aldred’s Case, noi quyén loi bi xd&m pham
1a rd rang va c6 thé do dém duoc (anh sang
qua ctra s0), va xét xem liéu c6 thé md rong
nguyén tic nay cho truong hop tin higu
truyén hinh hay khong. Tuy nhién, khac véi
anh sang, tin hiéu truyén hinh khong duoc
coi 1a mot quyén loi c6 thé bao vé bang hanh
dong kién tung v& can tré tai san, do do toa
an da bac bo yéu cau cua cac nguyén don
(Gray, 1998: 1, 3).

Edward H. Levi (1949: 1) xem so sanh
twong dong 14 phuong phép trung tim ciia
Thong luat. Ong cho rang, phuong phéap
nay tao thanh xwong séng cua su phat trién
phap 1y, lién két cac quyét dinh trong qua
khir v6i cac tranh chip trong twong lai”.
Con Cass Sunstein (1996: 62) lai khang
dinh vai trd cta so sanh twong dong trong
viéc diéu chinh phap luat. Theo ong, so
sanh tuong ddng cho phép hé théng phap
luat thich mg dan dan véi nhiing thach
thirc mdi. Neil MacCormick (1978: 132)
thi nhidn manh tinh toan ven cia 1ap ludn
loai suy. Ong cho rang, suy luan tuong tu
dam bao tinh nhat quan trong viéc ra quyét
dinh cua toa an, dong thoi cho phép linh
hoat. Nhu vay c6 thé thdy, ddy 1a phuong
phép quan trong trong cac phuong phap lap
luan dya trén an I¢, dac bi¢t trong hé théng
Thong luat, gitup toa an ddi pho véi cac tinh
hudng phap 1y méi mot cach sang tao va
hop ly.

3. Thach thirc va goi mé vé viée ap dung
cac phwong phap 14p luin dua trén an 1€
trong bdi cinh Viét Nam hién nay

Qua viéc phan tich, so sanh cac phuong
phap 1ap luan dya trén an 18 trén thé giéi ¢
trén, lién h¢ v6i bdi canh thuc t& vé vide
xay dung va ap dung an I¢ ¢ Viét Nam, c6
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thé chi ra nhiing thach thirc va nhiing goi
m¢ chinh sau:

Thir nhdt, Viét Nam hién nay da chinh
thirc cong nhan 4n 1& nhu mot ngudn phap
luat. Tuy nhién, an 1¢ tai Viét Nam chua
¢6 co ché ap dung bat budc rd rang. Thach
thue rat 1on khi ap dung an 1€ ¢ Viét Nam la
rao can tur tu duy trong tam dat vao cac van
ban phap lut. Dé 4p dung 4n 1& bat budc,
can bo sung quy dinh phap 1y xac dinh o
céc 4n 1é duoc Toa an nhan dan t6i cao lua
chon s& co gia tri bat budc ddi voi cac toa
an cip dudi trong nhiing truong hop twong
tu. Viéc nay doi hoi co ché minh bach trong
viéc cong bd 4n 18, dao tao thAm phéan va
luat su vé cach tiép can va ap dung an 18
bét budc.

Thir hai, vé 1ap ludn dya trén an 1€ co
tinh thuyét phuc, hién nay Viét Nam chua
¢ co ché phan biét 16 rang giita an 16 bét
budcvaanlé thuyét phuc. Thach thirc [6n 1a
Viét Nam dang thiéu su déng bd trong cach
ap dung an I¢ gilra cac tham phan va toa an.
Céc tham phan ciing gip nhimng rao can vé
ngon nglt va van hoa phép 1y khi tham khao
an 1& qudc té. Theo quan diém cua ching
t0i, can khuyén khich tham phan sir dung
cac an 1¢ thuyét phuc, c6 thé 1a 4n 16 tir cac
qudc gia c6 hé thong phap luat twong dong
(nhu cac nudc Pong A va ASEAN) dé hd
trg viéc giai thich phap luat. Ngoai ra, can
tang cuong hon nira vi¢c cong khai hoa an
1¢, khong chi 4an 1€ Viét Nam ma cé an 1¢
cac nude khac, thong qua cac kénh chinh
thire, giup ludt su va tham phan dé dang tra
clru va van dung.

Thir ba, thach thuc 16n hién nay la
kho khén trong viéc xac dinh chinh xac
thoi diém va diéu kién dé thay thé an 18
va rii ro mat on dinh phap 1y néu viéc
thay thé dién ra qua thuong xuyén hodc
khéng minh bach. V& 1ap luan thay thé an
1¢, chtiing t61 cho réng khi mdt an 1€ khong
con phu hop véi b01 canh phap 1y hodc
thyc tién x hoi, can c6 co ché dé Toa
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an nhan dan tdi cao xem xét, cong khai
hoa viéc thay thé an 1é cii bang an 1¢ moi,
muon vdy, can quy dinh rd rang vé tham
quyén va thu tuc thay thé an 1& dé dam bao
tinh minh bach va nhat quan.

Thir tu, vé 1ap luén dya trén an I¢ twong
phan hay so sanh twong phan, thach thirc rat
16n & Viét Nam 1a quy dinh tai Piéu 8 Nghi
quyét 04 ciia Hoi ddng Toa 4n nhan dan t6i
cao ciing chwra néu 16 thé nao 1a truong hop
khong thé ap dung an 1&. Khong nhiing thé,
su thiéu k¥ nang va kinh nghiém cta thim
phan trong viéc phan biét cac an I¢, cling
nhu nguy co lam dung 1ap luan twong phan
dé né tranh ap dung 4n 1¢ ciing nén duoc dat
ra. Chung t6i cho rang, trong trudng hop co
su khac biét quan trong gitra vu an dang xét
XU va an 18, thim phan c6 thé 1ap luan dé
lam 13 1y do khong ap dung an 1¢. Ngoai ra
can quy dinh yéu cau tham phan phai giai
thich day duva thuyet phuc vé su khac biét
trong cac ban 4n, dong thoi khuyén khich
phat trién hé thong giai thich an 1¢.

Thir nam, vé lap ludn dua trén an
1¢ twong ddng hay so sanh tuong déng,
phuong phap nay co thé dugc sir dung dé
giai quyét cac tinh hudng chua dugce quy
dinh rd rang trong phap luat, dua vao viéc
so sanh vé&i cac vu an tuong tu. Tuy vay,
thach thirc 16n 1a truyén thong phap luat
Viét Nam chua quen thudc voi viée lap
luan theo kiéu twong dong, c6 thé dan dén
cach tiép can khong nhat quan, hoic nguy
co thiéu co s& dit liéu an 1¢ day du va chinh
xac. Chinh vi vay, can khuyén khich tham
phén trich dan va so sanh cac 4n 1¢ trong
lap luan ctia minh d¢ tang tinh thuyét phuc
va logic, cling nhu can tich hop cong nghé
thong tin va tri tué nhan tao dé hd tro viéc
tim kiém cac an 1¢ tuong dong.

4. Két luan

Lap luan dya trén an I¢, voi cac hinh
thirc nhu 4n 18 bét budc, thuyét phuc, thay
thé, twong phan, va tuong dong, di ching
minh hiéu qua trong viéc thuc day tinh 6n
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dinh va nhét quan cta hé théng phap luat
tai cac qudc gia theo Thong luat. Kinh
nghiém tir cac nude cho thiy, an 1é khong
chi 14 cong cu bd tro cho quy pham phap
luat ma con dong vai tro quan trong trong
viéc diéu chinh cac quan h¢ xa hoi phtrc
tap va giai quyét cac trudng hop phép luat
chua diéu chinh. Di véi Viét Nam, trong
bdi canh hé thdng phap luat dang hoi nhap
quéc té, viéc hoc hoi va van dung c6 chon
loc cac phuwong phap 1ap luan nay 1a can
thiét. Piéu nay doi hoi sy hoan thién vé
khung phap 1y cho an I¢, dao tao chuyén
sau cho d6i ngli thim phan va luét su,
cling nhu xay dung co s¢ dir li¢u an I¢
minh bach, dé tiép can. Qua d6, Viét Nam
c6 thé nang cao chat luong xét xur, bao
dam cong ly, va tao niém tin virng chic
vao hé thong phap luat qudc gia. Viéc ap
dung cac phuong phap 1ap luan dua trén
an 1& & Viét Nam can duogc tién hanh mot
cach than trong, véi sy ho tro tir cac quy
dinh phéap luat, co ché quan 1y, va dao
tao chuyén sau. Pong thoi, can xay dung
vin hoa phap 1y chap nhan 4n 1& nhu mot
ngudn phap luat quan trong, tir d6 nang
cao chat lugng va tinh minh bach trong
xét xur 0
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