Kinh nghiém xiy dung nha nwéc phap quyén
ciia mdt sd quoc gia trén thé giéi va goi mé cho Viét Nam

Lé Mai Thanh®

Tém tat: Bai viét phdn tich mé hinh nha miede phdp quyén theo nhing gid tri tw tuwong
cot 16i mang tinh phé quat dwo’c thL‘fa nhédn chung trong diéu kién chinh tri phdp ly, kinh
16, xd héi déc thit ciia mét s6 quéc gia cé lich sir xdy du"ng nha nwoc phap quyén lau doi
trén thé giGi nhw Pirc, Phdp, Hoa Ky va Anh cung cdce quoc gia da tirng hoac dang theo
con dwong xa hoi chu nghia nhuw Nga Trung Quéc. Tir nhitng kmh nghiém quoc 1é va du"a
trén nhitng yéu cau, ddc trung pho quat ciia nha nide phdp quyén, bai viét rit ra mot sé
kinh nghiém xdy dung nha nwoc gan véi diéu kién ddc thi cia Viét Nam.
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Abstract: The paper analyzes the rule of law state model in terms of core ideological
values which are universally recognized in certain political, legal, economic, and social
conditions of some countries with a long tradition of building the rule of law state,
namely, Germany, France, the United States, and the United Kingdom, as well as Russia
and China who used to be or are pursuing socialism, respectively. Based on international
experience and requirements as well as universal characteristics of the rule of law, some
lessons are drawn for state-building in association with the specific context of Vietnam.
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1. D4n dé Lién Hop Qudc vé “Nha nudc phap quyén
Nha nudc phap quyén (NNPQ) tuy va tu phap chuyén doi trong cac xa hoi
dugc dinh nghia khac nhau nhung vé co xung dot va hau xung dot” trinh bay tai

ban duoc hiéu 12 cc tu tudng va gia tri phd
bién hay tong thé cac yéu cau, dic trung,
nguyén tic to chirc quyén lyuc trén co so
phap luat (Xem: Pao Tri Uc, 2022). O mot
dinh nghia khac dugc dua ra béi Lién Hop
Qudc théng qua Béo co cta Tong Thu ky
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Hoi dong Bao an ngay 23/8/2004: “Nha
nudc phap quyén 1a nguyén tic quan tri
ma trong d6 tat ca ca nhan, t6 chirc, thiét
ché, ca cong va tu, ké ca Nha nudc déu
phai tuan thu phap luat, ma phap luat nay
phai dugc cong bd cong khai, duoc thuc
thi binh dang va tu phap phai doc lap, phu
hop Vo1 cac nguyen tac va tiéu chudn nhan
quyén qubc t&” (UN Security Council,
2004: 4). Cac tu tuong va gia tri, cac dac
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trung phd bién vé NNPQ 1a nhirng gia tri
chung dugc hinh thanh va phat trién lau
dai trong nhan thic ciing nhu thyc tién
lich st v&i bdi canh va nhu cau cia céc
qudc gia trong nhiing giai doan phat trién
khac nhau. Nhitng yéu cau, dic trung va
nguyén tic co ban cia NNPQ mang tinh
pho quat c6 thé dugc ap dung trong nhiing
mo hinh cac qudc gia khac nhau gin véi
nhu cau va cac diéu kién chinh tri phap 1y,
kinh té xa hoi, van hoa dic thu, riéng biét.
Tuy nhién, nhitng diéu kién dic thu nay
khong lam lu m¢o di cac dac trung, nguyén
tac co ban, phd quat cia NNPQ.

2. Kinh nghiém ciia mgt s6 qudc gia
trén thé giéi trong xiy dung nha nwéc
phip quyén

2.1. Duirc

Puc 1a mot qubc gia ¢ truyén thong
sdu rong trong viéc nghién ctru ban chat cta
NNPQ hon bat ky qudc gia nao; khai niém
NNPQ (Rechtsstaat) cua Ptc dugc chép
nhan va ap dung kha rong rai.

Khai niém Rechtsstaat khoi dau duge
stt dung dé chi mot phuong thirc to chirc
nha nudc ma trong dé cac co quan hanh
phap luén hoat dong theo sy diéu chinh
ctia phap luat. Trong thoi gian gan day,
khéi niém Rechtsstaat dugc bd sung thém,;
Rechtsstaat bao gdm cac nguyén tic phap ly
thac day t1ep can cong ly, nguyén tic phan
chia quyén luc trong to chirc bd may nha
nude va sy cong nhan cac quyén con ngudi
(Theo: Ng6 Vinh Bach Duong, 2012).

M6 hinh NNPQ tiép tuc duoc thao luan
va sau d6 dugc khang dinh chéc chin trong
Hién phap Cong hoa lién bang Pirc nim
1949 sau Chién tranh thé gi¢i thir Hai; ban
Hién phap nay dugc sira ddi nhiéu lan, 1an
stra d6i moi nhat 1a nam 2012. Thuong t6n
phap ludt chi la mot khia canh qua nho cua
NNPOQ, khai niém 4y hoan toan co thé bi
bop méo, 1g1 dung néu chi c6 viéc thuong
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t6n phap luat ma thiéu di sy bao dam cua
cac nguyén tic NNPQ (Rechtsstaatlichkeit)
ddi véi tu do, dan cha cua nguoi dan.

Diéu 20 Hién phap Dic bao gdbm mot
vai nguyén tic, tuy nhién khong phai l1a
nguyén tic NNPQ kiéu Puc theo nguyen
nghia truyen théng. Nguyén tic phap quyen
theo cach hiéu ctia ngudi Pirc con bao gom
viée: (i) Cam hoi t0; (ii) Tinh twong ximg
cua cac cong cu; (iii) G1a1 quyét cac cudc
xung dot vé thaim quyén trong truong hop
ca nhan bi thiét hai do cong quyén gay ra;
(iv) Xét lai mot cach hoan chinh va hiéu
qua cac phan quyét trong truong hop lién
quan dén ty do ca nhan va quyén so hitu
(Diéu 19 khoan 4 Hién phap D). Trong
d6, nguyén tic vé tinh twong ximg duoc
coi 1 dic trung rd nhat clia quan niém vé
NNPQ cua nguoi Dirc. Hién nay, nguyén
tic twong xung cho phép toa an tham tra
lai tat ca cac hoat dong cua 1ap phap hoic
hanh phéap dua theo nhiing ti€u chi bao vé
quyén con ngu(‘yi (Piéu 1 khoan 3, Piéu 19
khoan 2 Hién phap I—)u’c)1 Céc hoat dong
lién quan dén cac quyén con ngum co ban
dugc kiém soat boi Toa Hién phap Lién
bang (“Bundesverfassungsgericht”, Diéu
92-93 Hién phéap Duc).

Hién nay, cic nguyén tic NNPQ cia
Puec chi yéu duoc khing dinh trong Hién
phap. Hién phap khong chi bao ham nguyén
tic ca Nha nwdc phiic loi xa héi (Diéu 20
khoan 1 Hién phap) ma con cho phép su
giam sat cong lap (Diéu 7 Hién phap); dam
bao thong tin tu do (Piéu 5 khoan 1 Hién

! Xem thém: Yutaka ARAI-Takahashi (2012),
Proportionality - A German aproach, Amicus
Curiae Briefon the Abortion-Related Provisions of
Law 603 0f 2006 (Penal Code), presented by Human
Rights Watch before the Supreme Court of Justice,
Full Court, Issue 19 July 1999, page 2, http://sas-
space.sas.ac.uk/3907/1/1458-1702-1-SM.pdf, truy
cap ngay 30/6/2012.
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phap); va bao vé quyén truyén dat cac gia
tri va y nghia ton gido (Piéu 4 Hién phap).
Nguyén tic NNPQ s& ludn bi rang budc voi
bdi canh Nha nuée c6 Hién phap dan chu
va xa hoi.

2.2. Phap

Trong mot thoi gian dai, mac du thuat
ngir phap quyén khong duoc sir dung trong
tor vung phép 1y cua Cong hoa Phap, nhung
qudc gia nay van ludn dugc quan 1y boi
luat phap; va thay vao do, thuat ngir phap
quyén van duoc st dung kiéu dich thuat
thanh “République” hoac “Etat”. Thuc té,
phai dén dau thé ky XX, mot thuat ngir
mang tinh dich thuat tir “Rechtsstaat” trong
tiéng Dlrc mai xuét hién - “Etat de droit”.
Ké tir khi thanh 1ap Hoi dong Bao hién vao
nim 1958 (duogc sira d6i nam 2008), Phap
duoc mo ta dﬁy dt nhu mét Etat de droit,
noi mdi co quan quyén lyc, bao gém ca
co quan lap phap, hoat dong dudi su kiém
soat ciia mot tham phan dé dam bao rang
CO quan nay ton trong toan bd cac nguyén
tac hién dinh c6 gia tri thuc chat. O Phap,
tuong tu nhu Puc, khai niém Etat de droit
1a viét tat ctia nguyén tic ti cao ctia Hién
phép va trach nhiém bao vé cac quyén co
ban ctia con ngudi boi bat ky co quan cong
quyén nao, dic biét 13 co quan lap phap
(Theo: Pech, 2004).

NNPQ tré thanh mot nguyén tic thong
tri hé thong phap luat thuc dinh. N6 khong
chi xay dung nén mot trat ty phap 1y co
thir bAc ma nd con 1a mot tap hop cuia céc
quyén va ty do co ban. Logic nay di dugc
khang dinh trong nguyén tic “tinh wu tién
ctia phap luat”. Céach tiép can nay da tao
nén thyc té ciia phién ban NNPQ duoc xdy
dung trén co s& ty do, nguyén tic co ban
cua ty do cong cong, dan chu va vai tro
cua Nha nudce trong viéc tao nén nén tang
cia trat tu phap 1y (Theo: Nguyén Linh
Giang, 2012).

Thoéng tin Khoa hoe xa hoi, s¢ 11.2022

Cdc nguyén tic co ban cia NNPQ cua
Phap gom: (i) Cing cd nguyén tic phap
ché. Su phuyc ting cua hanh phap va hanh
chinh ddi véi phap luat chinh 13 trung tam
ctia hoc thuyét NNPQ; (ii) Nguyén tic doc
lap cta thdm phan: Khong thé bai mién
thadm phén, c6 mot Hoi dong Cap cao quan
1y nghiép vu va bao dam trat tu td tung tai
Toa; tu phap doc lap vai hanh phéap va lap
phap; (iii) Nguyén tic kiém tra, giam sat:
Céc bién phap kiém soat mang tinh tu phap
chinh 13 co s¢ dé dam bao tinh hiéu qua cua
NNPQ (Xem: Chevallier, 1996).

Bdo dam tinh t6i thwong cia Hién
phdp: Toa 4n Hién phap gitp giam tai
cong viée clia cac toa an khac va thuc day
su hoi nhap cua hé théng phap luat Phap
vao hé thong phap luat thé gioi. Hoi dong
Bao hién c6 cac thim quyén chu yéu sau:
Kiém tra tinh hop hién cua vin ban phéap
luat; tuyén bd vé phan dinh tham quyén
gitra luat va quy dinh; tuyén bd vé tinh phu
hop ctia cam két qubc té véi Hién phap;
kiém tra tinh hop 1& ctia bau cir co quan,
bau ctr Nghi vién, bau ctr Téng thdng va
trung ciu y dan.

2.3. Anh

NNPQ theo hoc thuyét ciia cac nha tur
tuong Anh cho rang, tat ca ngudi dan phai
tuan theo phap luat, khong phan biét xuat
than, gidi tinh, ton gido hodc kha nang tai
chinh. Vuong qudc Anh khong c6 Hién
phap thanh vin. NNPQ, cung véi thim
quyén tdi cao cua Nghi vién la tru cdt Hién
phap Anh; cic nguyén tic NNPQ duoc coi
1a lut bat thanh vén'.

NNPQ 13 khuén khé 1am nén tang cho
x4 hoi coi mo, cong bang va hoa binh,
noi céng dan va doanh nghiép c6 thé phat
trién thinh vuong. V& co ban, n6 dam bao

' Xem: Suicide Act 1961, http://www.legislation.gov.
uk/ukpga/Eliz2/9-10/60, truy cap ngay 20/10/2021.
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rang: Co quan cong quyén bi rang budc va
chiu trach nhiém trude phap luat rd rang
va kha doan; cong dan dugc ddi xir binh
ding trudc phap luat; quyén con nguoi
dugc bao v¢; c()ng dan co thé tiép can cac
co ché giai quyét tranh chap hi¢u qua; luat
va cac chi thi c6 gia tri pho bién (Xem: Lé
Mai Thanh, 2012).

Chinh phu c¢6 trach nhi¢m, minh bach
va cac thiét ché tu phap thuc hién tét chirc
nang, tao nén tang xa hoi c4i mé va cong
bang ma & d6 cac chuan muc phap 1y va trai
nghiém cta cong dan vé phap lut va cac
dich vu phap ly dugc cai thién'.

Vuong quc Anh bao dam cic quyén
va tu do cua con nguoi dua trén Pao luat
Quyén Con ngudi nam 19982,

2.4. Hoa Ky

Hién phap Hop ching quéc Hoa Ky 1a
dao luit co ban; hé théng hoa cac gia tri
cbt 16i ctia con ngudi. Cac tda an co trach
nhiém giai thich ¥ nghia ctia Hién phép,
cling nhu y nghia cua bat ky dao luit nao
dugce Qubc hoi thong qua. Ghi chu sb # 78
Lién bang® cho ring, néu bat ky lut nao
dugc Qudc hoi thong qua mau thudn voi
Hién phap, thi “Hién phap phai dugc uu
tién hon luat, y ctia nguoi dan cao hon y
clia cic co quan cong quyén cia ho”.

Diéu nay ciing khéng c6 nghia 13 & nude
nay quyén tu phap vuot troi so vdi quyén
1ap phéap. N6 chi c6 nghia rang, quyén luc
cua nhan dan vugt trdi hon cd hai; va khiy
chi cta co quan 1ap phap dugc tuyén trong

' Xem: What is the rule of law, ROLE UK (Rule of
Law Expertise), https://www.roleuk.org.uk/what-is-
the-rule-of-law, truy cap ngay 20/11/2020.

2 Xem: http://ukinvietnam.fco.gov.uk/vi/visiting-

uk/about-uk/people-and-politics/human-rights, truy
cap ngay 20/11/2020.

3 Xem: FEDERALIST NO. 78, https://guides.
loc.gov/federalist-papers/text-71-80#s-1g-box-
wrapper-25493470, truy cép ngay 20/11/2020.
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luat ddi 1ap véi ¥ chi ctia ngudi dan duoc
tuyén trong Hién phap thi cic thim phan
phai tuan theo Hién phap. Ho phai dua ra
phan quyét ctia minh dya trén dao luét co
ban nay*.

Tinh t6i cao cia Hién phdp Hoa Ky:
Hién phap Hoa Ky duoc lap nam 1787,
thong qua nam 1788 va c6 hiéu lyc tr nam
1789 cho dén nay. Piém ndi bat nhit trong
Hién phap Hoa Ky thé hién quan diém vé
NNPQ chinh 1a tinh téi cao ctia Hién phap
va sy phan chia quyén lyc nham klem soat
va doi trong gilta cac nhanh quyén luc’.
Giam sat Hién phap duoc trao cho Toa 4n
Téi cao Lién bang Hoa Ky. Giam sat Hién
phap la bién phap quan trong bao dam tinh
t6i cao cua Hién phap

Kiém sodt quyén lgc trong bé mdy
Nha meée Hoa Ky: Kiém soat quyén luc
1a mot trong nhiing gié tri quan trong dugc
thé hién doc dao trong thuc tién doi séng
phédp ly Hoa Ky. B may Nha nudc Hoa
Ky duoc thiét ké hudng téi bao dam mdi
nhanh quyén Iyc phai dugc kiém soat boi
nhanh khac va kiém soat tir bén trong cta
moi nhanh theo nhitng cach khac nhau.

Cung véi viéc tao ra nhiing co ché
kiém soéat gitta cac nhanh quyén lyc thi
Hién phap ciing trao sy doc 1ap twong ddi
cho cac nhanh quyén lyc. Diéu nay thé hién
rd rang nhét trong tinh doc lap cta cac co
quan tu phap d6i v6i 1ap phap va hanh phap,
thé hién trong viéc bau chon Thim phan.
Theo d6, Tham phan Toa an ti cao Hoa Ky
s& duoc bod nhiém boi Tong théng Hoa Ky
véinhiém ky sudt doi va chi bi sa thai khi ¢6

4 Xem: Overview - Rule of Law, US Courts,
https://www.uscourts.gov/educational-resources/
educational-activities/overview-rule-law, truy cép
ngay 20/11/2020.

5 Xem: Constitution of United States, US Senate,
https://www.senate.gov/civics/constitution_item/
constitution.htm, truy cap ngay 20/11/2020.
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hanh vi sai trai. Chinh diéu nay di dam bao
cho viéc thuc hién nhiém vu bao hién cua
Tda 4n tdi cao Lién bang.

Ty do, ddn chii va quyén con nguoi:
Hién phép voi 10 Tu chinh 4n dau tién' 1a
cong cu bao dam quyén con nguoi, dong
thoi giéi han quyén lyc cuia Nha nudc.
Khong mét nhanh quyén lyc nao tai Hoa
Ky 1a tuyét di va khong thé bi kiém soat.
Nhu vay, Hoa Ky da tiép thu c6 chon loc
cac tu tuong phap 1y cua Anh, tir nhiing gia
tri hoang so vé NNPQ cung véi nhitng wdc
nguyén tu do ctua chinh Hoa Ky xay dung
nén mot moé hinh to chirc quyén lyuc thiét
thyc va hitu hi¢u (Lé Mai Thanh, 2012).

2.5. Trung Quéc

Trong xd hoi Trung Quéc hién dai,
quan diém phap tri “di phap tri quoc > (rule
by law) dang dan dugc thay thé bang quan
diém xay dung NNPQ ‘y phap tri quoc”
(rule of law). Hién phap nim 1982 cua
Cong hoa nhan dan Trung Hoa duogc stra
d6i nhiéu lan (1an stra d6i gan day nhat la
nam 2018) xac dinh, Trung Québc diéu hanh
dat nudc theo luat va phét trién dat nuée
thanh NNPQ “xa hoi chui nghia™?. NNPQ
xd hoi chii nghia ma Trung Quéc dang
xdy dung mang nhiing dac trung cua mo
hinh NNPQ néi chung nhung cling mang
nhiing dac thu riéng; sy dac thu trong md
hinh NNPQ Trung Qubc nam & vai trd lanh
dao ctia Pang Cong san Trung Qudc bén

' Xem: The bill of rights: what does it say?, https://
www.archives.gov/founding-docs/bill-of-rights/
what-does-it-say#:~:text=The%20Bill%200f%20
Rights%20is,speech%2C%20press%2C%20
and%?20religion, truy cap ngay 20/11/2020.

2 Xem: Muc 7 Loi mé dau, Hién phip CHND
Trung Hoa (ban sira d6i nam 2018), Trang dién
tr Qudc hdi nudéc Cong hoa nhan dan Trung
Hoa, http://www.npc.gov.cn/englishnpc/consti-
tution2019/201911/36a2566d029¢4b39966bd-
94282a4305.shtml, truy cap ngay 20/8/2021.

Thoéng tin Khoa hoe xa hoi, s¢ 11.2022

canh vai tro cua phap luat’. Theo cac nha
khoa hoc Trung Qudc, NNPQ ma Trung
Quéc dang xay dung c6 nhitng dic trung
co ban sau: (i) Su lanh dao cta Bang Cong
san Trung Qudc; (ii) Loi ich ctia nhan dan
la trung tam; (ii1) Kién tri con duong phap
quyén - quan 1y dat nude theo phap luat;
(iv) Thuc thi tot phap luat, Hién phap; (V)
Thic ddy quan tri dat nudc theo khudn khd
phap quyén...%.

Theo mot s6 nha nghién ctru, NNPQ
Trung Quoc dang trong giai doan nghién
ctru, tong két va rat kinh nghiém (Lé Mai
Thanh, 2012).

2.6. Nga

Céc hoc gia cua Nga giai thich khai
niém NNPQ dua trén su vién dan tir khai
niém “Rechtsstaat” ctia Purc, trong d6 dé
cao tinh tdi cao cua Hién phap va sy tudn
thii ciia Nha nuéce; Hién phap phai hudng toi
muc tiéu Nha nudc bao dam cudc séng hoa
binh, hanh phuc ctia nguoi dan trong diéu
kién bao dam quyén s¢ hitu ctia ho (Xem:
Neate, 2009). NNPQ la thuat ngtr, khai niém

3 Xem thém: Bai phat biéu “Kinh nghiém va cich
lam cua Pang Cong san Trung Quéc vé kién tri sy
lanh dao cua Pang dbi vei quan ly dét nuéc theo
phép ludt mot cach toan dién” cua GS.TS. Chu Tinh,
Truong Dang Trung wong Trung Quoc tai Toa dam
truc tuyen gitta Ban béi ngoal Trung vong Béang
Cong san Viét Nam va Ban béi ngoai Trung wong
bang Cong san Trung Quoc ngay 22/7/2022, tai
phong hop truc tuyen Ban Bdi ngoai Trung wong
bang Cong san Viét Nam.

4 Xem thém: Bai phat biéu “Khai quat vé chinh
sach quan ly nha nudc theo phap luat mot cach toan
dién” ciia GS.TS. Vuong Nhuoc Lbi va bai phat
biéu “Kinh nghiém va cach lam ciia Pang Cong san
Trung Qudc vé kién tri su lanh dao cia Dang ddi
v6i quan 1y dat nude theo phap luat mot cach toan
dién” ctia GS.TS. Chu Tinh tai Toa dam tryc tuyén
giita Ban D4i ngoai Trung wong Pang Cong san
Viét Nam va Ban Ddi ngoai Trung wong Pang Cong
san Trung Quoc ngay 22/7/2022, tai phong hop truc
tuyén Ban Ddi ngoai Trung wong Pang Cong san
Viét Nam.
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va nguyén tic co ban cua Nga (Xem: Ilep
Bapen6oiim, 2010); dugc gidi thich trong
gidi khoa hoc mang tinh da nganh (Xem:
I1. bapen6oiim, A. 3axapos, 2010) va dugc
Hién dinh tai Diéu 1 Hién phap Lién bang
Nga hién hanh.

Hién phap nay dugc thong qua nim
1993 va duoc stra doi 1an gan day nhat co
hiéu lyc tir ngay 01/7/2020'. Theo Hién
phap, Piéu 1.1: Lién bang Nga 1a Nha
nuéc lién bang dan chu phap quyén theo
hinh thirc cong hoa. Con ngudi, quyén va
tu do co ban cta con ngudi co gid tri tdi
cao; Piéu 2: Viéc ghi nhan, thyuc thi va bao
vé quyén con ngudi va cong dan 1a trach
nhiém ctia Nha nuéc; Piéu 10: Quyén luc
nha nudc duoc phan chia thanh quyén 1ap
phap, hanh phép va tu phap. Cac co quan
thudc cac nhanh quyén lyc nay doc lap voi
nhau; Piéu 11.1: Quyén Iuc nha nudce duoc
thuc hién bai Tong théng, Qudc hoi, Chinh
phu va Toa an Lién bang.

Hién phap Nga chita dung cic nguyén
tac co ban ctia co ché phap luat didu chinh
nhitng quan hé xi hoi quan trong nhit nham
thiét 1ap NNPQ va xa hoi dan sy (Xem:
Hasuramze M./1., 2020).

O mét goc do khac, NNPQ ciing dugc
hiéu 12 Nha nude duoc thiét 1ap trén co s&
phéap luat va phai tuan thu phéap luat. Nha
nude ty to chic theo phap ludt va dé cao
phap luat véi tu cach 1a stc manh ty than
t6i cao cua xa hoi chir khong phai 13 san
pham ctia Nha nude. Nguyén tic tinh tbi
thuong cta phap luat voi Hién phap & vi
tri cao nhat 1a nguyén tic dugc thira nhan
chung va thé hién gia tri xa hoi; phap luat
theo cac chuin muc cua luat phap qudc té.
Céc dao luat c6 hi€u qua khi co6 tinh nhan

! Xem thém: Kouncrutyus Poccuiickoit ®eneparn
C U3MEHEHHUSMHU, BHECEHHBIMH B COOTBETCTBUH C
denepanbHbBIM KOHCTUTYLIMOHHBIM 3aKOHOM  Ne
1-®K3 ot 14.03.2020 1.
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van, dap tng nhu cau cta xa hoi va duge
thong qua theo trinh ty xay dung dan chi?.

Thuc tién mo hinh NNPQ cia Nga
bi nhiéu hoc gia phwong Tdy nhin nhan
nhu moé hinh “NNPQ kiéu Nga” (Xem:
Hendley, 2009) hodc “NNPQ kiéu Putin”
(Xem: Popova, 2017). Nhiing danh gia nay
con lién quan dén thtr bac xép hang thuc
hién NNPQ tai Nga ndm 2021 cta Dy an
Tu phép thé giéi®. Theo quan diém ciia cac
hoc gia phuong Tay va dua trén céc ti€u chi
phd quat thi sy thay d6i phap luat ciia Nga
bi tac dong bdi1 muc ti€u quyén Iuc chinh tri
cling nhu su thiéu doc 1ap trong thuc té hoat
dong tu phép (Xem: Popova, 2017; WIP,
2021); diéu nay dan dén chi s6 xép hang
NNPQ cua Nga theo danh gia cia Dy an Tu
phap thé gidi khong cao.
3. Quan diém vé nha nwéc phap quyén
ciia mét so6 t6 chirc quoc té

Uy ban Luat gia qudc té (International
Commission of Jurists - “ICJ”) da dua ra
cac khai niém vé phap quyén tir nhitng nim
1950. Sau d6, ICJ da xac dinh va giai thich
quan niém phap quyén thong qua Tuyén bd
cua DPai hoi ICJ (tor Pao luat Athens nam
1955 dén Tuyén bd Tunis nam 2019). ICJ

2 Xem: Bai giang cua B.B. KoxeHeBckui,
“IIpaBOBOE rOCYIaPCTBO M HEKOTOPBIE 0COOEHHOCTH
ero (QoOpMHpOBaHMS B POCCHHCKOW Qenepauuu’,
OMckuii TocynapcTBeHHBIN yHUBepcuTeT, Kadenpa
TEOPUU M HCTOPHM ToCydapcTBa M mpasa. https:/
smekni.com/a/187425/pravovoe-gosudarstvo-
i-nekotorye-osobennosti-ego-formirovaniya-v-
rossiyskoy-federatsii/, truy cap ngay 20/10/2021.

3 Nam 2021, WIP di xép hang chi s NNPQ 139
qudc gia trén thé gidi trén co so diéu tra 138.000 ho
gia dinh va 4.200 lut su, chuyen gia phap 1y dya
trén cac thong tin chinh tr ngudn so cap la quan
diém va kinh nghiém cua thudng dan. Két qua xép
hang nhu sau: Ptic - 5; Vuong quéc Anh - 11; Phap
- 23; Hoa Ky - 27; Viét Nam - 88; Trung Qudc - 98;
Nga - 101 (Xem: WJIP, 2021: 9-11). Thir hang nay
khong thay d6i nhiéu so thir hang cia cac qubc gia
nay vao nam 2020 (Xem thém: WIP, 2020).



22

cho rang, dé thic day phap quyén trén toan
thé gidi, can cac bién phap bao vé phap luat
va tha tuc trong NNPQ nham phat trién
manh mé& vin héa phap quyén quéc gia; dé
danh gia hiéu qua NNPQ cin dya trén tiéu
chi khach quan (ICJ, 2019). Ngoai ra, nhu
da din o trén, vao nam 2004, Tong thu ky
Lién Hop Qudc - t6 chirc lién chinh phu
16n nhat va co vai tro trung tim quan trong
trong hé thong co ché quéc té da phuong -
cling nhan dinh ring, phap quyén 13 nguyén
tac quan tri ddi véi mot qudc gia ma trong
d6 tat ca cac chu thé cong (ké ca nha nudce)
va tu déu phai tuan tha phap luat. Bac biét,
phap luat nay phai dugc cong bd cong khai
dé bao dam tinh minh bach, kha doan; dwoc
ap dung binh déng va tu phap phai bao dam
tinh doc 1ap, phu hop véi cic nguyén tic
va tiéu chuin nhin quyén qubc t& (UN
Security Council, 2004: 4).

Phép quyén duogc hiéu 1a tap hop cac
tiéu chuin chung cho moi hoat dong dua
trén luat phap. Phap luat dugc thuc thi
trén thyc té thong qua céc thu tuc va co
ché giai trinh dang tin cdy, kha doan va
“quan tri thong qua luat phap”'. NNPQ
dugc xem nhu thude do chinh xac chat
lwong va quan tri ciia mot qudc gia (Xem:
Santos, 2006).

Pé do luong vé chit luong quan tri
quéc gia, cong ddng qudc té thira nhan
va ap dung bdn nguyén tic phd quat cua
phap quyén do Du an Tu phap Thé gidi
(WJP) nghién ciru xay dung va phat trién
thanh b Chi sb phap quyén (Chi sé6 WIP)
(Xem: WJIP, 2015: 9). B Chi s6 WIP tir 9
thanh t6 ban dau da rat lai con 8 thanh td,

! Xem: OECD (2013), “Rule of law”, in: OECD
(2013), Government at a Glance 2013, Paris, p. 44,
https://www.oecd-ilibrary.org/docserver/gov_

glance-2013-9-en.pdf?expires=1664519358&id=id
&accname=guest&checksum=7E6C3EEA2193B-
45CE2326DA93F51F1AS.
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boi thanh t6 tha 9 kho lugng hoa (Xem:
WIP, 2018)>.
4. Két luan va goi mé cho Viét Nam
NNPQ théng qua nhén thire qudc té 1a
to hop cac yéu cau, dac trung va nguyén
tic pho quét to chirc quyén luc nha nude
theo phap luat, nhung mé hinh cuy thé cua
cac qudc gia c6 thé khac nhau do nhu cau
va diéu kién dic thu cua quéc gia do, diéu
d6 dan dén su khac biét trong mdt vai dac
trung khong co ban tir mo hinh phap quyén
pho quat. Tuy vao m6 hinh NNPQ va co
ciu t6 chuc quyen I, quan diém vé phan
chia quyen luc, diéu kién cu thé cling nhu
co sO phap luat to chic quyén lyc khac

2 By Chi s WIP sau rat gon bao gdm: (i) Giéi han
quyén lyc ciia chinh phii (Quyén luc ctia chinh phu bi
han ché bai co quan 1ap phap, co quan tu phap; bi gidi
han béi kiém toan va danh gia doc 1ap; cong chic bi
xir phat vi hanh vi sai trai; quyén lyc cta chinh phi
duoc kiém tra boi luc lugng phi nha nudc; chuyén
giao quyén luc phai tuan theo phap luat); (ii) Khong
tham nhiing (Cong chiic trong nhanh hanh phap, tu
phap, lap phap khong str dung ngudn luc cong vi loi
ich ca nhan. D4i véi co quan hanh phép thi khong
nhan tién héi 16, minh bach hoa trong thu tuc, khong
lam dung ngudn luc cong); (iii) Chinh phit mé (Phap
lut va dit liéu cia chinh phu phai duoc cong bd; bao
dam quyén duoc thong tin; bao dam su tham gia ctia
cong dan; c6 co ché khiéu nai); (v) Cac quyén co
ban (Bao dam cac quyen duoc 601 xir binh déng va
khong phan b1et dbi xir; quyen song va an nmh con
nguoi; tha tyc to tung va quyen cua bi can; quyén tu
do ngoén ludn va biéu dat; tu do tin ngudng va ton
gi4o; quyén riéng tu; tu do hoi hop va 1ap hoi; cac
quyén lao dong co ban); (v) Trdt tir va An ninh (T6i
pham dugc kiém soat hiéu qua; tranh chép dan su
duoc giai quyét s& han ché viéc ngudi dan sir dung
bao luc dé xir Iy nhitng yéu sach ca nhan); (vi) Thiee
thi phdp ludt (C6 thé danh gia thuc té thuc thi phap
ludt bang viéc sir dung Chi sb Hiéu qua quén tri va
hanh chinh céng cép tinh (PAPI)); (vii) Tu phdp din
sw (Nguoi dan c6 thé tiép can tu phap dan sy mot
c4ch binh déng, khong phan biét dbi xir, ¢6 thé trong
cho vao viéc thi hanh an va c6 kha nang tra an phi);

(viii) Tw phap hinh sy (Hleu qua tu phap hinh sy dua
trén toan bd hé théng gdm canh sat, lut su, cong to
vién, tham phan va giam thi trai giam).
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nhau ma c6 mot s6 khac biét trong mo hinh
clia cac qudc gia.

Hoa Ky chiu anh huong cua tu tudng
phap quyén Anh nhung d3 phat trién mé hinh
NNPQ véi su phan chia quyén luc va kiém
soat 1an nhau mot cach thanh cong, cung
voi d6 14 co ché bao dam dan chu, quyén
con ngudi hidu qua. Vai tro tdi cao cua Hlen
phap Hoa Ky 1a co s& dé cac co quan quyén
luc phai thuc thi trong pham vi hién dinh.
Co ché bao hién khong can trao cho co quan
chuyén trach ma thudc chirc nang tu phap.
Phap luat Hoa Ky ciing nhu Anh déu hudng
t61 s 1 rang va dé tiép can.

Phap chiu anh hudéng cua tu tuong
NNPQ ctia Birc voi co ché bao hién chuyén
trach, dé cao dan cha va quyén con ngudi
nhu yéu t6 tién dé trong qua trinh phat trién
mo hinh NNPQ.

NNPQ cta Hoa Ky va Anh thudong
hudng tdi tinh thiét thuc va hiéu qua; NNPQ
cua Ptrc va Phap hudng téi1 nha nudce phuc
loi, dan chi va thuc day x3 hoi dan sy.

M6 hinh NNPQ cua Trung Quéc va
Nga cung nhimg diéu kién cu thé c6 nhiéu
diém chung v6i Viét Nam, nhung ciing nhur
Viét Nam, cac nudc nay cling dang nghién
ctru, hoan thién mo hinh phu hop vdi nhu
céu, loi ich cua minh.

Nhu vay, cé thé noi réng, mod hinh
NNPQ phd quat dugc xay dung dua trén
nhitng dic trung va nguyén tic chung; viéc
ap dung trong cac diéu kién cu thé khac
nhau khéng lam thay d6i cac dic trung
mang tinh phd quat d6. Dua trén cac dleu
kién dac thu, mo hinh NNPQ cua cac quéc
gia cling co nhung dic diém rleng, nhung
khong vi thé ma thay ddi yéu cau, dic
trung, nguyén tac pho quat cua NNPQ no6i
chung. Pdi voi Viét Nam, dic diém dic
thi trong mo hinh nha nuéc phap quyén 1a
vai tro 1anh dao cua Pang Cong san Vit
Nam duwa trén Piéu 4 Hién phap. Theo
truyén thong lap phap cua Viét Nam, cac
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quy pham mang tinh hién dinh luén duoc
giai thich va cu thé hoa bang cac quy pham
phap luat cu thé dé c6 thé bao dam tinh
nhit quan trong thyuc hién phap luat. Bén
canh do, tinh dac thu cling lién quan dén
vai trd cua tu phap hanh chinh trong xa hoi
phuong Dong dién hinh - ludn né tranh dbi
dau va coi trong cac phuong thirc phap 1y
hanh chinh khac. Dé pha v& sy nghi ngai
ctia dan chiing trong tiép can tu phap hanh
chinh, ning cao vi thé tu phap hanh chinh
trong hé thdng tu phap, can ting cuong su
hd trg ciia hoi dong xét xtr trong viée thu
thap tai liéu chiing ctr cia nguoi khoi kién,
tang cuong hiéu lyc thuc té clia cac ban an
hanh chinh cling nhu nhiing cdi cach khac
trong linh vuc nay o
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