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1. Khai niém tinh trang khan cap té vé cac quyén dan su va chinh tri nim
1966 (International Covenant on Civil and
Political Rights - ICCPR) quy dinh: “Trong
thira nhan rong rai trong khoa hoc phap 1y 1467 gian 6 tinh trang khan cap xay ra de
thé gidi'. Pon ctr, Piéu 4 Cong udc qudc  doa sw séng con ciia quéc gia va da dwoc

Ngay nay, tinh trang khan cap duogc

Y David Dyzenhaus (2006), The Constitution of Law: Legality in a Time of Emergency, Cambridge: Cambridge
University Press, pp. 4.
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chinh thirc cong bo, cdac quoc gia thanh vién

c6 thé dp dung nhitng bién phdp han ché

cdc quyén néu ra trong Céng woc nay...”
Tinh trang khan cip (state of emergency)
1a tinh huéng cho phép chinh quyén co thé
ban hanh nhitng chinh sach hodc thuc hién
nhiing hanh dong ma thong thuong khong
dugc phép thuc hi¢n, nhan danh lgi ich cong
cong. Tinh trang khan cap co thé dugc tuyén
b6 khi dat nuéc 1am vao hoan canh chién
tranh, xung dot vii trang, thién tai, tham hoa,
dich bénh hoac hoac nhiing nguyén nhan
khac de doa sy séng con ciia qudc gia2. Khi
tuyén bd tinh trang khan cép, chinh quyén
s& thiét 1ap mot hé thong cac bién phap tng
xr nham d6i phé véi tinh hudng cuc ky
nguy hiém hodc kh6 khin. Nhiing bién phép
g xu nay c6 kha ning gia ting quyén luc
cua chinh quyén, déng thoi han ché mot sb
quyén va tu do ctia con ngudi’. Do d6, viée
xdy dung khai niém vé tinh trang khan cap
1a van dé rat quan trong.

Trén co s& nghién ciru Dy thao Luat Tinh
trang khan cip* (Du thao Luat), tic gia nhan
théy, Du thao Luat da manh dan dua ra khai
niém tinh trang khan cép. Cu thé, theo khoan 1
Diéu 2 Dy thao Luét thi “7i znh trang khan cap
la trang thdi xd héi dwoc cdp cé tham quyén
ban bo, cong bo tinh trang khan cdp tai mot
hay nhiéu dia phwong hodc trén pham vi ca
nuwoc khi co tham hoa do tw nhién hodc con
nguoi gdy ra de doa nghiém trong dén tinh
mang, suc khoe con nguoi, tai san cua Nha
nuoc, co quan, 16 chirc va cd nhdn hodc co tinh
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hinh de doa nghiém trong dén quoc phong, an
ninh quoc gia, trdt tw an toan xa hoi”’.

Qua nghién ctru, tac gia nhan thdy khai
niém tinh trang khan cap da duoc khai quét
cao, bao ham dugc nhitng yéu t, dac diém
quan trong nhat cta tinh trang khan cap nhu:
i. La tinh hudng cip bach, bat thuong va
dugc danh gié 1a trang thai xa hoi dang lam
vao khung hoang nghiém trong, . Thudc
cac linh vuc dac biét nhu quoc phong, an
ninh qudc gia, trat ty, an toan xa hoi; thién
tai, y t&, moi truong, buc xa, hat nhan...; iii.
Phai 4p dung cac bién phép dac thu, dac biét,
cAp bach dé tng pho, khic phuc c6 hiéu qua.
Tuy nhién, khai niém nay chua thé hién rd
thim quyén cong bd tinh trang khan cap - co
sO rat quan trong dé ap dung cac quyén han
khan cép, tir d6 lam gia ting quyén luc cho
cac co quan nha nude ma chu yéu 1a cac co
quan hanh chinh’®. Tuong ing véi sy gia tang
quyén luc nha nude 1 sy han ché quyén va
loi ich ctia con nguoi, cua cong dan®.

Theo Hién phap nam 2013 (dugc sira doi,
bd sung nam 2025), Qubc hoi Viét Nam 1a
chu thé duy nhit c6 quyén ban hanh quy dinh
vé tinh trang khan cap (khoan 13 Diéu 70).
Khi quy dinh vé tinh trang khan cap, Qudc
hdi s€ st dung hinh thirc van ban la luat’.
Can cir vao quy dinh vé tinh trang khan cap
ciia Qudc hoi, khi co nhiing tinh hubng da
dugc du liéu phat sinh trén thuc té thi Uy
ban Thuong vu Quoc h01 (UBTVQH) s€ ban
b tinh trang khan cdp trong ca nudc hoic
& timg dia phuong (khoan 10 Piéu 74 Hién

2 Mircea Tutunaru (2015), “State of Emergency Decrees and Laws Legislative Delegation in the Rule of Law”,
Journal of Law and Administrative Sciences, No. 4, pp. 232.

9 Kim Lane Scheppele (2004), “Law in a Time of Emergency: States of Exception and the Temptations of 9/11”,
University of Pennsylvania Journal of Constitution Law, Vol. 6, Issue 5, pp. 1001.

Dy thao trinh tai phién hop thtr 48 Uy ban Thuong vu Qubc hoi Khoa XV.

% Ana Jabauri (2020), “State of emergency: shortcut to authoritarianism”, Journal of Constitutional Law, No. 1, pp. 138.
9 John W Sap (2007), “The State of Emergency and Human Rights”, European Constitutional Law Review, No.

3, pp. 495.

7 Piém d khoan 1 Dleu 10 Luat Ban hanh van ban quy pham phép luat ndm 2025 (duoc stra d6i, bd sung nam
2025) quy dinh: “Quéc hdi ban hanh ludt @é quy dinh vé tinh trang khan cdp”’.
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phap nam 2013 (duoc sira d6i, bo sung nim
2025)). Trén co s¢ nghi quyét cia UBTVQH,
Chu tich nudce s& cong bd tinh trang khan cap.

Tuy nhién, do nhiéu nguyén nhan khéc
nhau ma trén thyc t¢ UBTVQH c6 thé khong
kip thoi ban b tinh trang khan cip. Piéu nay
lam cho kha ning tmg phé cua dat nudc tre
nén cham chap. Dy li€u duoc kha nang trén,
Hién phap nim 2013 (dugc stra d6i, bd sung
ndm 2025) quy dinh cho Chu tich nude co
quyén “céng bé tinh trang khan cdp trong cd
nuwoc hodc o tung dia phwong trong truong
hop UBTVOQH khéng thé hop dwoc” (khoan
5 Piéu 88 Hién phap nam 2013 (duogc sira
d6i, bd sung nam 2025)). Py 1a tham quyén
quan trong cua Chu tich nude, c6 y nghia
quyét dinh trong viéc chi dong tmg pho va
khic phuyc tinh trang khan cap.

Duéi goc d6 ngdn ngir thi “ban bd” (ban:
cap cho, bd: truyén bao) 1a “bao cho biét dé
thi hanh van dé d3 duoc quyét dinh™, con
“cong bd” (cong: chung, bd: truyén bao) 1a
“bao cho moi nguoi, bdo cho cong chung
biét”. Nhu vay, ban bé co nghia 1a quyét
dinh mot van dé nao do6 rdi bao cho chu thé
khac dé thi hanh. Trong khi d6, cong bo chi
1a viéc béo tin dén chu thé khac dé biét. Ca
ban b6 va céng bé déu 1a bao cho mot hay
mot sd chu thé nao dé biét. Tuy nhién, sy
khac biét giita ban bé va céng bo con & pham
vi béo tin. Theo d6 ban bo 1a bao tin nhung
trong pham vi hep, mang tinh ndi bd gitra cac
co quan, td chtrc ¢6 mdi lién hé véi nhau.
Trong khi d6, céng bé 1a bao tin & pham vi
rong, cong khai cho moi ngudi cling biét'.

V& y nghia phap 1y, hai thuat ngit con khac
nhau & chd, ban bo 1a thim quyén quyét dinh,

con céng bé chi 1a thAm quyén mang tinh
nghi thirc. Trong mot s6 trudng hop khong co
thii tuc ban bo thi cong bd ciing ¢6 thé dugce
xem 1 d bao ham ludn quyén quyét dinh.
UBTVQH ban bb tinh trang khan cép ttrc co
nghia quyén quyét dinh thuéc vé UBTVQH.
Chu tich nuéc cong bd tinh trang khan cap tirc
c6 nghia Chu tich nudc chi bao tin mdt cach
cong khai dén moi ca nhan, t6 chirc vé tinh
trang khan cip do UBTVQH di quyét. Ngoai
1¢ c6 truong hop UBTVQH khéng thé hop dé
ban b thi Chu tich nude s& cong bd tinh trang
khan cép. Trong trudng hop ndy, quyén cong
b ctia Chu tich nude d ham chira luén quyén
quyét dinh vé tinh trang khén cap.

O nudc ta, vai tro ciia Cha tich nude mang
tinh nghi 1& nén thAm quyén ctia Chu tich nudc
phan nhidu mang tinh nghi thirc (nhu cong bd
Hién phép, luat). Tuy nhién, do tinh chat trang
trong ctia nguoi dimg dau Nha nudc, thay mat
cho dat nude, dai dién cho su tip trung, théng
nhat, doan két qudc gia nén Chu tich nudc
c6 loi thé didc biét trong viéc quyét dinh tinh
hudng khan cip cia dat nudc!!. Vi vdy, trong
nhitng truong hop can thiét (khi UBTVQH
khong thé hop) thi Chu tich nudc co quyén
quyét dinh va cong bd tinh trang khan cap.
Chinh vi yéu t6 nay cong thém tinh chat cong
khai cho moi ngudi can biét nén cong bd tinh
trang khan cép thudc thim quyén ctia Chu
tich nudc méi 1a tha tuc mang tinh bét budc.
Ngay ca khi UBTVQH ban b tinh trang khan
cap thi van can “phuong tién chuyén tai vao
cudc song” 1a thii tuc cong bd tinh trang khan
cép cua Chu tich nude. Noi cach khac, cong
bd tinh trang khan cap 1a tha tuc bat budc va
thuoc thim quyén cua Chu tich nudc. Trong
khi d6, tham quyén ban bd tinh trang khan cap

8 Nguyén Lan, Tir dién tir va ngit Vigt Nam, Nxb. Tong hop TP. Ho Chi Minh, nam 2006, tr. 74.

9 Nguyén Lan, Tir dién tir va ngir Viét Nam, Nxb. Tong hop TP. H5 Chi Minh, nam 2006, tr. 419.

19 Bo Tu phap - Vién Khoa hoc phap ly, Tir dién Ludt hoc, Nxb. Tir dién Bach khoa va Nxb. Tu phép, nam 2013, tr. 173.
1 Cao Vii Minh, “Tham quyen cua cdc co quan nha nudc trong tinh trang khan cdp va nhitng vin dé can hoan
thién”, Tap chi Nha nuéc va phap ludt, s 2, naim 2021, tr. 8.
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ctia UBTVQH lai khong phai la thu tuc mang
tinh bét bude.

Vi vay, khdi niém tinh trang khan cip
trong Dy thao Luat can dugc diéu chinh
nham dap ung tinh chinh xac trong thim
quyén cong b tinh trang khan cip. Ngoai ra,
nham bao dam su thong nhét véi Hién phép
nam 2013 (duoc sira d6i, bo sung nam 2025)
thi khai niém tinh trang khén cép trong Du
thao Luat chi can quy dinh pham vi cong bd
tinh trang khan cip 1a “trong ca nudc hoic
& dia phuwong” chir khéng can sir dung cum
thuat ngir “mot hay nhiéu dia phuong”. “Mot
hay nhiéu dia phuong” thi ciing chi 1a & cap
dia phuong nén co viét ra hay khong ciing
khong co su khac biét. Vi véy, khoan 1 Diéu
2 Du thao Luat can duoc diéu chinh nhu
sau: “Tinh trang khan cap la trang thai xa
hoi duge Chii tich nuwde céng bé tinh trang
khan cp trong cd nuée hodc & dia phwong
khi c6 tham hoa do tu nhién hoac con nguoi
gy ra de doa nghiém trong dén tinh mang,
stc khoe con nguoi, tai san cua Nha nude, co
quan, t6 chirc va ca nhan hodc c6 tinh hinh de
doa nghiém trong dén qudc phong, an ninh
quéc gia, trat ty an toan xa hoi”.

2. Truwong hop Cha tich nwée cong bd
tinh trang khin cap khi Uy ban Thuong
vu Qudc hdi khong thé hop dé ban bo tinh
trang khan cap

Vé nguyén 1y, tinh trang khan cip 13 van
dé dic biét hé trong, anh hudng dén su ton
vong clia mot qudc gia nén viée tuyén bd, kéo
dai va cham dit bién phap khan cip, trong
timg truong hop déu can gan véi vai trd cla
Qudc hoi/Nghi vién'. Tuy nhién, 1a mot thiét
ché hoat dong khong thuong xuyén nén viée
yéu cau Qudc hoi/Nghi vién phai co phan tng
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nhanh chong, kip thoi khi xay ra tinh trang
khan cip 1a diéu bat kha thi. Vi vay, co ché
du phong véi sy tham gia ctia nhitng chu thé
mang quyén luc khac nhu nguyén thu qudc
gia, thu tudng. .. da duoc tinh dén'.

Theo phéap luat Viét Nam, UBTVQH la
co quan dugc trao quyén ban b tinh trang
khan cdp. Do UBTVQH la co quan thudng
truc ctia Qudc hoi nén khi ban bd tinh trang
khan cap s& bao dam tinh nhanh chéng, kip
thoi. Ngoai ra, UBTVQH lai hoat dong theo
nguyén tic tap thé nén s& huy dong duoc
tri tué tap thé, tir d6 bao dam sy can trong,
toan dién khi ban bd tinh trang khén cép. Thé
nhung, van c6 trudng hop UBTVQH khong
thé hop duoc thi dé bao dam tinh nhanh
chong, kip thoi, Hién phap nam 2013 (duoc
stra d6i, bo sung nim 2025) trao cho Chu tich
nuée chu dong cong bd tinh trang khan cap.
Van d¢ c6 tinh phap 1y dit ra 1a trong truong
hop nao thi dugc xem 1la UBTVQH khong
thé hop dugc va Chu tich nude 6 quyén chi
dong cong bd tinh trang khan cap? Cau hoi
nay nhét dinh phai dugc tra 10i cu thé trong
Duy thdo Luat, boi néu khong c6 10 giai thi
thAm quyén doc 1ap cong bd tinh trang khan
cap cua Chu tich nude - mot tham quyén hién
dinh s€ bi “treo” vi phai “doi chd” viéc hop
ban cia UBTVQH.

Theo khoan 3 Diéu 9 Dy thao Luét thi Thi
twéng Chinh phu dé nghi UBTVQH quyét
dinh ban bd, bai bo tinh trang khan cap. Nhu
vay, khi co d& nghi chinh thic tir phia Thi
tudng Chinh phi thi UBTVQH phai tién hanh
hop ban va quyét dinh ban bd tinh trang khan
cap. Theo tac gia, néu trong thoi han 24 gio ké
tir khi nhan duoc dé nghi chinh thirc tir Thu
tuéng Chinh pha ma UBTVQH khéng tién
hanh hop ban va quyét dinh ban b tinh trang

12 Vil Cong Giao, Nguyén Anh Dtic, “Phdp ludt vé tinh trang khén cap & mét s6 mede Chau Au va kinh nghiém
cho Viét Nam”, Tap chi Nghién ctru 1ap phap, s6 18, nam 2021, tr. 63.

% Anna Khakee (2009), Securing Democracy? A Comparative Analysis of Emergency Powers in Europe, Geneva
Centre for the Democratic Control of Armed Forces, Policy Paper - No. 30, pp.27.
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khén cép thi Chu tich nudc sé thuc hién viéc
cong bé tinh trang khan cip mot cach doc 1ap
ma khong can c6 nghi quyét ban b tinh trang
khan cdp cuia UBTVQH.

Vi vay, khoan 3 Diéu 9 Dy thao Luat c6
thé duge didu chinh nhu sau: “Thu tudng
Chinh phu dé nghi UBTVQH quyét dinh ban
b tinh trang khan cap. D& nghi nay dugc
giri dong thoi cho Chu tich nuéce. Trong thoi
han 24 gio ké tir khi nhdn dwoc dé nghi chinh
thiee tw Thu twong Chinh phu ma UBTVQOH
khéng thé hop dwoc thi Chii tich nuée cong
bé tinh trang khan cap”.

3. Nguyén tic ap dung bién phap trong
tinh trang khin cép

Tinh trang khan cip doi hoi su phan ung
kip thoi, quyét doan tir phia cac co quan nha
nude ma chii yéu 1a cac co quan hanh chinh.
Xuét phat tir tinh chii dong, sang tao trong
hoat dong quan ly nha nudc nén cac co quan
hanh chinh 14 chu thé thich hop nhét dugc trao
quyén lic khan cap - tirc 1a duoc 4p dung cac
bién phap dic biét trong tinh trang khan cp'“.
Céc bién phap 4p dung trong tinh trang khan
cap c6 thé 1a cach ly tap trung; gidn cach xa
hoi; han ché hodc tam dimg hoat dong giao
thong, van tai ra, vao dia ban xay ra sy cd,
tham hoa; cAm hodc han ché nguoi, phuong
tién di lai; dinh chi hodc han ché hoat dong
tai cac noi cong cong; cudng ché di doi ngudi
dan trong cac khu vuc nguy hiém dén noi an
toan; dat cac tram canh gac va kiém tra giéy to,
vét pham, hanh 1y; huy dong ngudi, phuong
tién cua co quan, td chure, ca nhan; trung mua,
trung dung tai san... Tuy nhién, dé loai trir
tinh trang lam dung quyén lyc khan cip ciing
nhu bao dam duy tri sy cin bang gitra nhu cau
hanh dong nhanh chong trong cac cudc khing

hoang véi viée bao dam quyén con nguoi,
phap luat qudc té& va phap luat nhiéu qudc
gia quy dinh vé tinh chinh dang khi 4p dung
quyén lyc khan cap'.

Tiép thu tinh hop 1y nay, Diéu 12 Dy thao
Luét cing quy dinh v& nguyén tic ap dung bién
phap dic biét trong tinh trang khan cp. Theo
do, viéc &ap dung cac bi¢n phap trong tinh trang
khén cip phai bao dam nguyén tic sau:

“I. Uu tién viéc bao vé loi ich quoc gia,
dan toc, tinh mang, suc khoe cua nguoi dan.

2. Ap dung mét hodic nhiéu bién phdap dé
linh hoat trong viéc vmg phé, khdc phuc tinh
trang khan cap.

3. Trong truong hop thdt can thiét, vi loi
ich quéc gia, dan téc, Thi tuéng Chinh phii
quyét dinh dap dung cdc bién phdp ma phdp
ludt chua quy dinh dé img phé, khic phuc
tinh trang khan cdp hodc dp dung cdc bién
phap quy dinh trong Ludt nay khi chua ban
b6, cong bé tinh trang khan cdp. Viéc ap dung
cdac bién phap trén phai bao cdo co quan co
tham quyén ciia Pdng, Quoc hi trong thoi
gian gan nhat”.

Theo tac gia, nguyén tic quy dinh tai khoan
1, 2 Piéu 12 Dy thao Luat 1a hop 1y va phu
hop véi thong 1& qudc té. Tuy nhién, nguyén
tac quy dinh tai khoan 3 Piéu 12 Dy thao Luat
thi can phai c6 su can nhéc ky ludng.

Can ctr vao nguyén nhan, muc dich, ngudn
gdc, co thé chia tinh trang khan cip thanh cac
dang: i. Tinh trang khan cép vé quéc phong;
ii. Tinh trang khan cap vé an ninh qudc gia;
iii. Tinh trang khan cip vé thién tai; iv. Tinh
trang khén cép vé tham hoa; v. Tinh trang
khan cdp vé dich bénh. Ban than Dy thao
Luat cling d ¢6 su phan chia tinh trang khan

9 Rahul Sagar (2016), Emergency powers, in S. Choudhry, M. Khosla and P. Mehta (eds), The Oxford Handbook
of the Indian Constitution, Oxford: Oxford University Press, pp. 213.
19 Christian Bjernskov, Stefan Voigt (2016), “The Architecture of Emergency Constitutions”’, European Journal

of Political Economy, p. 11.
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cap thanh cac dang: a. Tinh trang khan cap
vé qubc phong; b. Tinh trang khan cip vé an
ninh quéc gia, trat ty an toan xa hoi; c. Tinh
trang khan cip vé tham hoa do thién tai, dich
bénh, su cb vé moi truong, hoa chét, bic xa,
hat nhan, ndng lugng hodc céac sy ¢ khac
(khoan 2 Diéu 2). S¢ di nhu vay vi nha lam
luat mong mudn khai quat hoa mot nhom cac
bién phap dac thu ing pho véi cac dang tinh
trang khan cdp cu thé. Tuy nhién, phap luat
1a mot chinh thé théng nhét. Do d6, ngoai
Du thao Luat, cac bién phap ap dung trong
tinh trang khan cp con duoc quy dinh trong
nhiéu vin ban quy pham phép luat khac nhu
Luat Phong thu dan sy ndm 2023, Luat Quéc
phong nim 2018 (dugc stra do6i, bo sung
nam 2023, 2024, 2025)'¢, Luat Phong, chong
bénh truyén nhiém nam 2007 (duoc stra doi,
bd sung nam 2008, 2018)... Cu thé, trong
nhitng van ban quy pham phép luat, nha lam
luat di quy dinh rat nhiéu bién phap ap dung
trong tinh trang khan cip. Vi vy, cac bién
phap duoc ap dung dé tng pho, khic phuc
tinh trang khan cdp da rat diy du va khong
can “khai sinh” thém cac bién phap khac
ma phép luat chua quy dinh. Vi vay, nguyén
tic “Trong truong hop thét can thiét, vi loi
ich quéc gia, dan toc, Thii twéng Chinh phii
quyét dinh dp dung cdc bién phdp ma phdap
ludt chwa quy dinh dé img phd, khdc phuc
tinh trang khdn cdp” can dugc bai bo nham
bao dam tinh phap quyén khi 4p dung cac
bién phép c6 tinh han ché quyén con nguoi,
quyén cong dan trong tinh trang khan cap.

Bén canh do, viéc ap dung céac bién phap
dic biét trong tinh trang khan cap chi c6 thé
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duoc thuc hién khi c6 mot tuyén bd phap 1y
16 rang. L& di nhién, tuyén b phép 1y d6 phai
14 1énh cong bd tinh trang khan cap cta Chu
tich nudce. Logic phap 1y cho phép ta két luan
rang, khi Chu tich nudc cong bd tinh trang
khan cap thi ddy 14 thoi diém bat dau c6 thé
ap dung cac bién phap dic biét trong tinh
trang khan cép. Do d6, nguyén tic “trong
truong hop that can thiét, vi loi ich quéc gia,
dan toc, Thu tudéng Chinh phu quyét dinh
ap dung cac bién phap quy dinh trong Luat
nay khi chua ban bd, cong bd tinh trang khan
cAp” néu duoc quy dinh s& khong bao dam
tinh chinh danh. Vi¢c 4p dung cac bién phap
dic biét trong tinh trang khan cap can phai
nhanh chéng, kip thoi va co tinh linh hoat.
Tuy nhién, khong thé vi nhitng thudc tinh
nay ma bo qua tinh chinh danh trong viéc ap
dung. Cac bién phéap dac bi¢t ap dung trong
tinh trang khan cip c6 tinh chat han ché
quyén con ngudi, quyén céng dan nén can
tinh chinh danh bang 1énh cong bd tinh trang
khén cfip cua Chu tich nudc. Vi vay, nha lam
luat can cin nhédc bii bo nguyén tic “trong
trieong hop thét can thiét, vi loi ich quéc gia,
dan téc, Thii twéng Chinh phii quyét dinh dp
dung cac bién phap quy dinh trong Ludt nay
khi chiea ban bo, céng bé tinh trang khin
cdp”. Can luu y 1a ngay ca khi Dy thao Luét
c6 quy dinh “chita chay” la “viéc ap dung
cdc bién phap trén phai bao cao co quan co
tham quyén ciia Pdang, Quoc hoi trong thoi
gian gan nhat” thi ciing khong bao dam tinh
chinh danh bdi co quan c6 thim quyén cua
Pang, Qubc hoi khong phai 14 cha thé ¢
quyén cong bd tinh trang khan cap - mot su
kién phap 1y c6 thé ap dung cac bién phap

16 Cy thé, van ban hop nhit Luat Qubc phong méi nhat nam 2025 1a Vin ban 85/VBHN-VPQH hop nhét Luét
Quoc phong do Van phong Quoc hoi ban hanh ngay 20/8/2025.

Theo d0, cac van ban dugc hop nhit bao gdm:

- Luat stra d6i 11 Luat v& quan sy, qubc phong nam 2025;

- Luat Cong nghiép qudc phong, an ninh va dong vién cong nghiép nam 2024;

- Luat Phong thu dan sy nam 2023;
- Luat Quoc phong nam 2018.
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ddc biét nham nhanh chong dua dét nudce tro
lai trang thai binh thuong.

4. Cac bién phap dugc ap dung trong tinh
trang khan cap

Mot diém tién bo can ghi nhan 1a Dy théo
Luat da manh dan phéan loai ra cac dang tinh
trang khan cip. Ciing v6i su phan loai nay, Dy
thao Luat ciing quy dinh cac bién phap cu thé
ap dung trong tinh trang khan cap co tinh dic
thii. Theo d6, Piéu 13 Dy thao Luat quy dinh
cac bién phap dugc ap dung trong tinh trang
khan cép khi c¢6 tham hoa; Diéu 14 quy dinh
cac bién phap duoc 4p dung trong tinh trang
khan cap vé an ninh quéc gia, trat tu, an toan
x3 hoi; Piéu 15 quy dinh cac bién phap duoc ap
dung trong tinh trang khan cip vé qubc phong.
Viéc thiét ké nhimg bién phap dac thu ap dung
phi hop véi phan loai timg tinh trang khan cap
vira tao diéu kién cho cac co quan nha nudc
dé dang nhan thtre, kip thoi tmg phd véi tinh
hinh thuc té, vira han ché tinh trang lam quyén,
tiy tién, vi pham quyén con nguoi, quyén cong
dan. Tuy nhién, viéc ap dung cac bién phap nay
chi ¢6 thé duoc thuc hién khi ¢6 1énh cong bd
tinh trang khan c4p ctia Chii tich nudc.

Nhu di trinh bay, ban bé va céng bo 13 hai
thu tuc khac nhau, c6 ndi ham phap ly khac
nhau va do nhiing chii thé khac nhau thuc hién
nén khong thé ¢6 su nham 1an. Chu tich nudc
khong ¢ quyén ban b ma chi c6 quyén cong
b tinh trang khén cép. Do d6, biéu 13, 14, 15
Dy thao Luét déu c6 diém khong chinh xac
khi quy dinh: “Trén dia ban da ban bo tinh
trang khén cd’p, 6 thé dp dung mot hodac mot
s6 bién phdp sau ddy”. L& ra phai 1a “Trén
dia ban da cong bo tinh trang khdn cdp” boi
Chu tich nudc - nguoi dimg dau nha nude moéi
1a chu thé chinh danh trong viéc cong b tinh
trang khan cp va cong bé chir khong phai ban
b6 méi 1a thi tuc mang tinh bat budc nham
kich hoat cac bi¢n phap dac biét ap dung trong
tinh trang khan cap.

20/
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Bén canh d6, viéc phan loai cac tinh trang
khan cép 1a nhim xac dinh cac bién phap dic
thu dé 4p dung cho phu hop. Pon cir, khi
cong bd tinh trang khan cip vé qudc phong
thi cic co quan nha nudc cé thé ap dung
cac bién phap dac thu nhu dong vién cuc
b, thiét quan luat. Tuy nhién, Dy thao Luat
khong nén quy dinh theo hudng chi dugc
gi61 han ap dung cac bién phéap dac thu trong
tinh trang khéan cép theo phan loai. Hién nay,
biéu 15 Dy thao Luat quy dinh 04 bién phéap
duoc ap dung trong tinh trang khan cép vé
quéc phong 1a: i. Bién phép dic biét duoc ap
dung trong thoi gian thi hanh 1énh thiét quan
luat; ii. Quan Iy ddc biét d6i véi viée sir dung
cac phuong tién thong tin lién lac va dich
vu vién thong; iii. Thiét 1ap thu tuc dac biét
cong nhan cac phong vién, bao chi trong dia
ban ban bd tinh trang khan cap va quy trinh
cho hoat dong tac nghi€p cua phong vién; iv.
CAm xuét khau d6i voi cac mat hang c6 lién
quan dén quéc phong.

Nhu vay, ngoai 04 bién phap nay thi cac
co quan nha nude khong dugce ap dung cac
bién phdp dac biét khac nhu cach ly tap
trung; cudng ché di doi nguoi dan trong cac
khu vuc nguy hiém dén noi an toan; chi dinh
san bay ha canh cho tau bay, noi cap bén,
neo dau cho tau thuyén, nha ga cho tau hoa,
diém dd cho 6 t6 va cac phuong tién giao
thong khéc... Thiét nghi, trong bdi canh cac
quan hé xa hoi phat trién nhu vii bio, mo ho,
bat dinh, tinh trang khan cip khong chi dimg
yén ma c6 thé co sy phtc hop va dan xen lan
nhau. Do nhiing trong ddng vé nguyén nhan,
tinh chat, hau qua nén tinh trang khan cap vé
an ninh qudc gia hoan toan c6 thé dan xen
v6i tinh trang khan cap vé qubc phong. Do
do, nha lam ludt khong nén “tréi tay” minh
khi quy dinh vé viéc giéi han cac bién phép
dugc ap dung trong mét tinh trang khan cap
cu thé. Vi 18 nay ma ky thudt lam luat theo
phuong 4n thiét ké diéu khoan “quét” 1a can



thiét. Theo d6, ngoai 04 bién phap duoc liét
ké cu thé trong tinh trang khan cap vé qudc
phong, Piéu 15 Dy thao Luat co thé quy dinh
thém diéu khoan “cac bién phap khac duoc
quy dinh trong phap luat nham tig phé, khic
phuc tinh trang khan cap”. Tuong tu, Diéu 13
va Diéu 14 Dy thao Luat ciing can quy dinh
thém diéu khoan “quét” nay. Piéu khoan
“quét” mot mat tao diéu kién cho nguoi co
tham quyén linh hoat, chu dong, sadng tao
trong ap dung phap luat, nhung van bao dam
tinh phap 1y khi thuc hién bdi cac bién phap
nay phai dugc quy dinh trong phap luat.

5. Cac bién phap khic phuc hiu qua trong
tinh trang khin cép

Khi dat nudc xay ra tinh trang khan cép,
nhiing mét mat, thiét hai vé nhan luc, vat luc
1a khong thé tranh khoi. Do dé, viéc khic
phuc hiu qua trong tinh trang khan cip dong
vai tro quan trong. Dy thdo Luat quy dinh
kha cu thé vé cac bién phap khic phuc hau
qué trong tinh trang khan cip. Theo Diéu 16
Dy thao Luét thi cac bién phap khic phuc
hau qua trong tinh trang khan cp bao gom:

“I. Ciru tro, ho tro lwong thuc, thuc
pham, thuéc chita bénh, nhu yéu phim va
hé tro tam 1y nguoi dan; thue hién cong tdc
chinh sach, bao dam doi Séng cho Nhan dan.

2. Pdanh gid, thong ké thiét hai, nhu cau
cueu tro, ho tro va trién khai phwong an khac
phuc hdu qua.

3. B6 tri noi an & tam thoi phuc vu viéc di
doi khén cdp cac hé dan dang sinh song ¢ dia
ban ap dung tinh trang khan cdp, dam bdo an
toan, on dinh cugc song cho nguoi dan.

4. Thuee hién co ché, chinh sach hé tro san
xudt gitip nguoi dan, doanh nghiép, t6 chirc
khdc phuc thiét hai trong tinh trang khan
cdp, phuc héi san xudt, kinh doanbh.
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5. Bao dam an toan va hoat dong cua cac
hé thong giao thong cong cong, thong tin lién
lac, cap nuwde, thodt mede, cung cap dién, y
té, phat thanh truyén hinh.

6. Cdc bién phdp khic phuc é nhiém
moi truong”.

Nhin chung, muc dich ctua viéc ap dung
céc bién phap khic phuc hau qua trong tinh
trang khan cap 1a giam thiéu tac dong x4u, bao
vé an toan va khoi phuc cac hoat dong binh
thuong. Cac bién phap khic phuc hau qua
trong tinh trang khén cép dugc quy dinh tai
Diéu 16 Du thao Luat da c6 kha nang ho tro
Nhan dan vé nhu yéu phém, thudc chita bénh,
tir 46 bao dam an ninh, phuc hdi san xuat va
khic phuc 6 nhiém mai truong. Tuy nhién,
Diéu 16 Dy thao Luét van thiéu vang cac quy
dinh lién quan dén tim kiém ctru nan, ctru ho.

Theo Luat Phong chay, chira chdy va ctru
nan, ctru ho nam 2024 thi curu ngn 1a hoat dong
clru nguoi thoat khoi nguy hiém dang de doa
dén tinh mang, suc khoe trong cac sy cd va
hoat dong tim kiém nan nhan, con ciru hé 1a
hoat dong ctru phuong tién, tai san thoat khoi
nguy hiém trong céc su ¢d". Tinh trang khan
cap 1a sy cd nguy hiém, de doa dén tinh mang,
suc khoe cua con nguoi. Do do, viéc ap dung
cac bién phap lién quan dén tim kiém ctru nan,
ctru ho 1a rat can thiét. Chinh vi vay, Diéu 16
Du thao Luat can bd sung “tim kiém ctru nan,
ctru ho” vao cac bién phap khic phuc hiu qua
trong tinh trang khan cip. B6 sung nay khong
chi thé hién tinh toan dién trong quy dinh phap
ludt vé bién phap khic phuc hau qua khi xay
ra tinh trang khén cép ma con tao ra sy nhat
quan trong chinh dao luat nay bdi theo khoan
2 Piéu 8 Dy thao Luat thi mot trong cac ndi
dung hop tac qudc té vé tinh trang khén cép 1a
“tim kiém, ciru nan, ciru tro nhdn dao, hé tro
g phd, khdc phuc hdu qua”m

' Khoan 5, 6 Diéu 2 Luat Phong chay, chita chay va ctru nan, ctru hd nam 2024.
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