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Bai viét phan tich nguyén tic tuong xtmg - co s dé Nha nudc han ché quyén
con ngudi trong tinh trang khan cip mot cach hop 1y, gdm céc yéu t: chinh
dang, phi hop, can thiét va can bang. Tac gia S0 sanh vo6i kinh nghiem qudc
té, ddc biét 1a cac quy dinh cua Cong udce quoc té vé cac quyén dan su va

Lich st bai viét:
chinh tri va Cong wéc chau Au vé Nhan quyén, nhin manh yéu cau “nhu cdu
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Duyét ding -20/11/2025 tinh trang khan cap, nguyén tic ap dung bién phap va co ché glam sat, khac

phuc hau qua. Viéc luat hoa nguyén tic twong ximg duoc xem la can thiét dé
bao dam hai hoa gitra hiéu qua quan 1y nha nudc va bao vé quyén con ngudi.
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This article analyzes the principle of proportionality - the basis for
the State to reasonably limit human rights during a state of emergency,
consisting of four elements: legitimacy, appropriateness, necessity, and
balance. The author draws comparisons with international experience,

Artzc{e History: particularly the International Covenant on Civil and Political Rights and
Received 09 Nov. 2025 4, European Convention on Human Rights, emphasizing the requirement
Review completed : 19 Nov. 2025 of “strict necessity of the situation” and the role of independent oversight
Approved 20 Nov. 2025 mechanisms. On this basis, the article recommends that the Draft Law
on the State of Emergency should add clear criteria for determining
emergencies, principles for applying restrictive measures, and mechanisms
for supervision and remedy. The codification of the proportionality principle
is deemed essential to ensure harmony between effective state management

and the protection of human rights.
DAan nhép thanh yéu cau cbt 161 dé bao dam moi bién

phéap cta Nha nude déu co giéi han hop 1y

Tinh trang khan cdp 13 hoan canh dic g
va chinh dang. Nguyén tdc nay giup can

biét budc Nha nudc phai ap dung céc bi¢n

phap can thiép sdu rong vao doi song xa
hoi nham béo vé an ninh, trat tu va loi ich
cong cong. Tuy nhién, trong qua trinh do,
quyén con ngudi va quyén cong dan dé bi
han ché vuot qua muc can thiét. Do vay,
viéc xac lap nguyén tic tuong xung trd

bang gifta hiéu qua quan ly khing hoang
va bao vé quyén co ban cia cd nhan. Bai
viét phan tich co so 1y luan, kinh nghiém
qubc té va dé xuit van dung nguyén tic
tuwong xung trong Dy thao Luéat Tinh trang
khén cip' cua Viét Nam.

h Dy thao dwoc Uy ban Thuong vu Qubc hoi khoa XV thao lun tai phién hop thir 48.
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1. Khai quat vé nguyén tic twong xirng

Nguyén tic tuwong xtng tao nén mot co
s& cho viéc cac co quan nha nudc thuc hién
nhitng bién phép tac dong truc tiép vao
quyén con ngudi, quyén cong dan nham Gng
pho véi tinh trang khan cdp. Nguyén tic ndy
c6 thé phat biéu mot cach don gian: moi bién
phap han ché quyén con nguoi trong tinh
trang khan cdp phai tuvong xtng véi muc
dich, hau qua cuia no. bPé phan tich va danh
gia tinh can ximg c6 bdn cong doan? bao
ham nhing yéu t6 sau®: (1) Chinh dang, (2)
Phu hop, (3) Can thiét, (4) Can bang.

Thir nhdt, vé yéu té chinh dang

Chinh dang ¢ diy nham hudng t6i su giai
thich vé muc dich cua viéc han ché quyén
c6 chinh dang hay khong. Céc ly 1€ thuong
dugc dua ra dé bién minh cho tinh chinh
dang cta viéc han ché quyén d6 1a: sy ton
tai ctia nén dan chi, an ninh qudc gia, trat ty
cong, phong ngura tdi pham, bdo vé tré em,
strc khoe cong ddng, khoan dung, nhan vin,
cac nguyén tic phap quyén?. Cac 1y do trén
c¢6 thé duoc trinh bay mot cach rd rang hodc
dugc suy luan tir cac nguyén tic hién phap.
Nhin chung, hau hét cic hanh vi cia Nha
nude déu trai qua duoc bude nay® boi nd chi
don thuén nhin nhan vé y dinh cua Nha nudc
¢6 nam ngoai nhirng muc tiéu chinh dang cua
phap luat hay khong ma thoi. Thong thuong

cac co quan nha nudc phai tuyén bd rd vé
muc dich hay y dinh ctia minh va hiém khi
muc dich hay y dinh d6 di nguoc lai nhirng
1y 1& co ban cua viéc han ché quyén.

Thit hai, vé sy phit hop

Yéu cau vé su phu hop dit ra giira
phuong tién han ché quyén va muc dich han
ché quyén. Cu thé, mdi lién hé giira ching
phai c6 1y. Néu khong thiy dugc sy phi hop
gifra viéc han ché quyén va muc dich cua
viéc do thi viéc han ché quyén la sai trai.
Trong vu an Unions New South Wales kién
thanh phé New South Wales®, Pao luit vé
gdy quy bau ctr 1981 da bi Toa an dem ra
xem xét. Pao luat ndy di han ché quyén gay
quy bau cir ca nhirng ngudi khong phai 1a
ng clr vién vi muc dich chdng tham nhiing.
Toda an cho rang, khong co sy lién hé giira
viéc han ché quyén gay quy bau ctr voi muc
dich chéng tham nhiing trong truong hop
nguoi gdy quy va ung cir vién c6 mbi lién
hé chat ché véi nhau.

Thi ba, vé tinh can thiét

Tinh can thiét thé hién ¢ chd khong co
bién phap ndo tdi wu hon c6 thé lya chon
trong truong hop nay. Tac 1a ddi véi mot
hanh vi han ché quyén, d6 phai 1a su lya chon
thiét yéu nhat trong sb tat ca moi sy lua chon.
Mot vi du kha don gian 1a khi ¢ Puc c6 quy
dinh cAm ban mot loai keo d& bi nham 13n

2 Ngoai ra con c6 phuong phap xem xét tinh dung dén cta viéc han ché quyén thong qua nguyén tic trong xtng
nhung chi véi ba cdng doan: Phu hop; Can thiét; Tuong xting. Xem thém: http://www.academia.edu/21038017/

Stages of the Principle of Proportionality, tr. 4.

3 http://www.academia.edu/21038017/Stages_of the Principle of Proportionality.
4 Aharon Barak, Proportionality: Constitutional Rights and Their Limitations, Cambridge University Press,

2012, tr. 102.

% Jeremy Brown, The doctrine of proportionality: a comparative analysis of the proportionality principle applied
to free speech cases in Canada, South Africa and the European Convention on human right and freedom, Master

of Laws Thesis, Central European University, 2012.
9 Xem thém tai:

https://www.federationpress.com.au/pdf/Unions%20NSW%20v%20New%20South%20Wales%20[2013]%20

HCA%2058_Chapter?%2029.pdf.
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vo1 mot loai keo khac da co trudc, Toa an da
két luan diéu nay la khong can thiét vi c6 thé
dung cac bién phap khac nhu bat budc dan
nhan canh bao’.

Thu tu, vé sy can bang

Can bang 12 trang thai can thiét gitra loi ich
thu dugc va thiét hai tir viéc han ché quyén.
Chang han, trong Luat Qudc té vé xung dot
vil trang, tat ca cac hanh vi tin cong duoc du
doan la sé gay ra thuong vong cho thuong
dan vuot qua muc dat dugc loi thé quan su
cu thé va truc tiépg.

2. Mot s6 kinh nghiém quéc té vé nguyén
tic twong xirng trong tinh trang khan cip

Viéc 4p dung nguyén tic twong xung
trong tinh trang khan cap ¢ chau Au da dugc
cu thé hoa va bao ham céc yéu t6 vé mutrc do
nghiém trong, thoi gian va pham vi®. Cu thé,
Diéu 4 Cong udc qudc té vé cac quyén dan
su va chinh tri c6 quy dinh: “Trong thoi gian
c6 tinh trang khan cdp xay ra de doa sir song
con ciia quéc gia va da dwoc chinh thirc cong
bo, cdc quoc gia thanh vién cé thé dp dung
nhitng bién phdp han ché cdc quyén néu ra
trong Cong woc nay, trong chung muc do
nhu cau khén cdp ciia tinh hinh, véi diéu kién
nhitng bién phap nay khong trdi voi nhitng
nghia vu khéc ciia quoc gia dé xudt phat tir
ludt phép quoc té va khéng chiva dung bat ky
sw phan biét déi xir ndo vé chung toc, mau
da, gidi tinh, ngén ngi, t6n gido hodc nguon
goc xd hgi”. Con Piéu 15 Cong udc chau
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Au vé& Nhan quyén cho phép cac qudc gia ky
két Cong wdc mién thi hanh mot sd quyén
duoc bao dam boi Cong udc trong thoi gian
“chién tranh hodc tinh trang khan cip cong
cong khac de doa cudc séng cua dan toc”.
Céac mién trir dugc phép theo Piéu 15 phai
dap tmg ba diéu kién quan trong: (1) Phai la
tinh trang khén cép cong cong de doa cudc
song dan tdc; (2) Moi bién phap dé dap tmg
(tinh hinh) phai do "doi hoi nghiém ngat cia
cac nhu ciu cip bach cua tinh hinh"; va (3)
Nhitng bién phap dé dap tung voi tinh hinh,
phai phu hop v61 mot nghia vu khac cua
quéc gia theo Luat Qudc té. Tom lai, hai
diéu khoan trén doi hoi hai van dé: (1) Tinh
trang khan cap phai de doa sy song con clia
qudc gia trén thyc té; va (2) Nhirng bién phap
dugc thuc hién trong tinh trang khén cép do
1a xudt phat tir nhirng nhu cau nghiém ngat'.

V& van dé dau tién, Cong wdc qudc té vé
cac quyén dan sy va chinh trj ciing nhu Cong
uéc chau Au vé Nhan quyén déu thiéu mot
dinh nghia chinh xac vé thé nao la truong
hop khan cdp anh huéng dén doi sdng cia
quéc gia. Cac co quan nhan quyén dugc hinh
thanh trén khuon kho Cong ude, nhu Uy ban
Nhan quyén chau Au, da giai thich thuat
ngit ndy mot cach rong rii. Noi dung Piéu
15 Cong ude chau Au vé Nhan quyén duoc
giai thich tai an 1&¢ Lawless v. Ireland". Cu
thé, Diéu 15 nén dugc hiéu “mét cach thudn
tir nhién va theo théng 1¢”. “Tinh trang khan
cAp cong dong” 1a mot tinh hudng khing
hoang hodc khan cip dic biét gy ra cho toan

7 Bui Tién Dat, Hién phdp héa nguyén tic giéi han quyén con nguoi: Can nhing chiea dii, Tap chi Nghién ciru

lap phap, sb 10, 2015.

¥ http://www.jus.uio.no/smr/english/research/phd-nchr/military-necessity/.
9 M Eissen, ‘The Principle of Proportionality in the Case-Law of the European Court of Human Rights’ in R St
J Macdonald, F Matscher and H Petzold (eds), The European System for the Protection of Human Rights (Dor-

drecht, Boston: Martinus Nijhoff, 1993) 12537.

10'S Tierney, ‘Determining the State of Exception: What Role for Parliament and the Courts?” (2005) 68(4) Mod-

ern Law Review 668.
D Lawless v Ireland (No 3) (1961) 1 EHRR 15.

S6 02 (505), Ky 2 - Thang 11/2025

e 21



BAN VE DU AN LUAT

b0 dan sb va tao thanh mdi de doa ddi v6i doi
song c6 t chuc cua cong dong do. Trong vu
viéc ctia Hy Lap'?, Uy ban Nhan quyén chau
Au di cho rang, trudng hop khéan cép cong
ddng phai c6 bon dic diém sau: (1) N6 thyuc
té hodc sip xay ra; (2) Anh hudng cua nd
phai lién quan dén ca qudc gia; (3) Su ton tai
ctia cong dong phai bi de doa; (4) Cac bién
phap thong thuong 1a khong du hiéu qua.

Vé van dé tht hai, yéu cau co ban dbi
v6i mot bién phap han ché quyén d6 1a né
phai nim trong pham vi yéu cau nghiém
ngit ma chinh tinh huéng dit ra. Va viéc
han ché quyén d6 phai duoc kiém tra vé tinh
tuong xung. Tai an 1€ Handyside v. United
Kingdom", Toa 4n da dua ra mot yéu cau
quan trong d6 1a tinh khong thé tranh khoi
(indispensability). Cu thé, nha cim quyén
phai chimg minh dugc nam van dé: (1) Cac
bién phap thong thuong khac khong da dap
ung su de doa; (2) Cac bién phap duogc ap
dung phai c¢6 hi¢u qua gidm bat mbi de doa;
(3) Cac bién phap dugc ap dung trong mot
gi6i han thoi gian; (4) Mirc d6 han ché quyén
phai ty 1€ thudn véi mue do nghi€ém trong cua
tinh hudng; (5) Can c6 cac co ché bao vé dé
tranh viéc 4p dung céac bién phap nay bi lam
dung (ching han 14 can c6 sy giam sat cia
cac thiét ché doc 1ap va xa hoi).

N6i chung, cac khudn kho cua luat chau
Au vé 4p dung nguyén tic tuong xing van
tao didu kién chu dong cho cic qudc gia
trong ca viéc xac dinh dau la tinh trang khén
cap va dau la bién phap phu hop. Tat nhién
la trong bdi canh khan cép, khi moi tht can
dugc quyét dinh nhanh chong va dut khoat,
viéc tranh c3i vé tinh dang din cia mot bién
phap han ché quyén nao d6 co thé tr& nén
mot luc can v6i nhitng nd lyc cia Nha nude.

12 Greek Case (1969) 12 Yearbook ECHR 1.

Vi véy, can chi trong vao co ché giam sat va
hau kiém, trong do nhin manh vao vai tro
clia cac to chtrc xa hoi doc 1ap, va co quan
tu phap véi tu cach mot dbi trong dé chinh
quyén khong thé lam dung qua mtrc viéc ap
dung cac bién phap khan cip tam thoi.

3. Co s& va cach thirc vin dung nguyén
tic twong xing trong Duw thio Luit
Tinh trang khin cép

Co s6 hién dinh dé van dung nguyén tic
tuong xung d6 chinh 1a khoan 2 Piéu 14
Hién phap hién hanh. Cy thé: “Quyén con
ngudi, quyén cong dan chi co thé bi han ché
theo quy dinh cta luat trong trudng hop can
thiét vi 1y do qudc phong, an ninh qudc gia,
trat tu, an toan xa hdi, dao dic xa hoi, strc
khoe cua cong dong”. Van dé ¢ day la khai
niém “truong hop can thiét” phai duoc hiéu
mot cach day du ¢ 2 goc do:

- Goc @6 thir nhat 1a bdi canh, truong
hop, gia dinh cua viéc han ché quyén con
ngudi phai 1a mot tinh hudng dugc phap
luat quy dinh. Cu thé trong trudng hop nay
1a “tinh trang khan cip”. Vi vay, Luat can
quy dinh vé nguyén tic xac dinh tinh trang
khan cdp dé cac co quan nha nudc c6 can ctr
ban bo, cong bd. Hién nay, trong Du thao
Luat chua c6 cac ti€u chi xac dinh khi nao
c6 thé ban bd, cong bd tinh trang khan cap.
Theo chiing t6i, vi khong thé lugng héa chi
tiét cac tiéu chi dé xac dinh tinh trang khan
cip, co quan soan thao c6 thé hoc tap kinh
nghiém cua cac nude chau Au dé quy dinh
vé cin ctr ban bd, cong bd tinh trang khan
cp bao gém: (1) Tinh trang khin cip da
hodc s& xay ra trong thoi gian gan; (2) Anh
huéng cua né phai lién quan dén ca quéc
gia/dia ban; (3) Thuc té hodc c6 kha ning

9 Handyside v. United Kingdom (1976) 1 EHRR 737, [48].
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khién cho doi séng cong déng bi de doa;
(4) Céc bién phap thong thuong 1a khong da
hi¢u qua. Hién nay, dinh nghia vé tinh trang
khan cap theo Du thao van chua bao quat du
4 tiéu chi trén. Vi vay, chung t6i dé nghi Dy
thao Luat thém mot diéu vao ngay sau Diéu
9 hién tai v&i ndi dung vé cin cr xac dinh
tinh trang khan cép.

- Géc @6 thir hai 14 tinh can thiét ctia céc
bién phap duogc 4p dung trong tinh trang
khan cip. Can thay rang, cac bién phap dugc
ap dung trong tinh trang khan cap phai manh
mé hon cac bién phdp thong thuong. Lién
quan dén van dé nay, trong Du thao Luat c6
2 ndi dung can chii y. Pau tién 1a nguyén
tac 4p dung bién phap trong tinh trang khan
cép theo Piéu 12. Piéu nay hién quy dinh 3
nguyén tic, nhung chua c6 nguyén tic nao
dé cap to1 nd1 dung, pham vi, gidi han cia
bién phép trong tinh trang khan cip. Theo
chung t6i, dé 4ap dung nguyén tic twong
xtng khi quy dinh vé cac bién phép trong
tinh trang khan cdp can can nhic tdi cac tiéu
chi sau dé dua vao Dy thao. Cu thé 1a: (1)
Tinh thich dang: c6 nghia cac bién phap st
dung phai hudng téi muc tiéu bao vé xa hoi
khi thuc sy c6 nguy co xay ra mat an toan;
(2) Tinh tat yéu: c6 nghia 1a cac bién phap st
dung khong duoc qua da ma phai 1 tdi thiéu
nhét c6 thé. Chang han cach ly xa hoi khong
can thiét thuc hién trén ca nudc ma chi can &
khu vuc c6 dich bénh; (3) Tinh can béng: co
nghia la gitta muc dich va phuong ti¢n phai
¢6 sy can bang nhau.

- Cudi cung, Dy thao Luat can thiét lap
nén co ché giam sat va khic phuc hau qua.
Nhu da trinh bay, viéc 4p dung tinh trang
khan cip co tinh tiy nghi rit cao va khong
c6 gi bao dam duoc 1a viéc quy dinh 13 vé
chu thé, nguyén tic c6 thé ngin nglra su tiiy
tién. Biéu hién cua su tuy tién co thé rat da
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dang: (1) Tuy tién dé dé dang thyc hién cong
viéc ma khong can phai dé tam t6i su ton that
vé quyén loi cua nguoi dan; (2) Tuy tién dé
truc lgi (tham nhiing); (3) Tuy tién do ndng
luc yéu kém.

Vi vay, can c6 mot co ché giam sat hitu
hiéu dé ngdn ngira su tiy tién noi trén véi cac
yéu cau: (1) Giam sat lién tuc, nhanh chong
va phan hoi ngay 1ap ttrc vi nhitng bién dong
trong giai doan ap dung tinh trang khan cép
cling rit nhanh chéng; (2) Giam sat nhung
khong dugc anh huong 16n tdi hiéu qua thuc
hién cac bién phap trong tinh trang khan cép;
(3) Giam sat phai tao ra nhiéu co ché dé thu
thap thong tin tir ngudi dan boi trong bdi
canh tinh trang khan cip, cic co ché td quyén
cling nhu phéan anh s€ kho co thé dugc thuc
thi mot cach dé dang.

Bén canh d6, viéc tuy tién trong cac bi¢n
phap ap dung trong tinh trang khan cap c6
thé dem lai nhiéu hau qua. Vi thé, phai c6 co
ché khic phuc hau qua. Di nhién viéc khic
phuc hau qua khong nhat thiét phai dién ra
ngay lap tic, trong khi dang ap dung tinh
trang khan cap nhung né can thiét dé nguoi
bi ton hai c6 niém tin réng s& dugc dén bu.

Két luin

Nguyén tic twong xtng 1a nén tang bao
dam viéc han ché quyén con ngudi trong
tinh trang khén cép duoc thuc hién mot cach
hop phap, hop 1y va c6 kiém soat. Viéc luat
hoa nguyén tic ndy trong Dy thao Luat Tinh
trang khan cap s& gip ngin ngira sy tiy tién
va lam quyén trong qua trinh 4p dung bién
phap dic biét. Pong thoi, no cing c¢b niém
tin cua nguol dan vao tinh minh bach va
cong bang ctia Nha nudc phap quyén. Day
la diéu kién can thiét ¢é dung hoa giita yéu
cau bao vé loi ich qubc gia va bao dam quyén
con nguoi trong moi hoan canhm

NGHIENCUU

S6 02 (505), Ky 2 - Thang 11/2025

LAPPHAP 23



