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Tém tit:

Thuyc té cho thdy, xuat hién ngay cang nhiéu nhiing tac pham nghé thuat
dugc tao nén boi tri tu¢ nhan tao. Tuy nhién, phap luét céc nudc trén thé gidi
va ngay tai Viét Nam van chua c6 quy dinh glal quyét van dé trao quyen tac
gia hay bao ho nhimg tac pham nay. Bai viét tip trung phan tich vé cong
nhan quyen tac gia cho tri tu¢ nhan tao trong linh vuc hoi hoa, mong mudn
dong gop ca vé phuong dién hoc thuat 13n thuce tidn nham tim ra huéng giai
quyét dbi voi van dé quyén tac gia ndi riéng va quyén so hiru tri tué noi
chung cua tri tu¢ nhan tao trén lanh thd Viét Nam.

Abstract:

In practice, there has been a growing emergence of artistic works created
by artificial intelligence. However, both international and Vietnamese
laws have yet to establish specific regulations addressing the issue of
granting authorship or protecting these works. This article focuses on
analyzing the recognition of copyright for artificial intelligence in the
field of painting, aiming to contribute both academically and practically
toward finding legal solutions to the issue of copyright in particular and
intellectual property rights in general for artificial intelligence within
the territory of Vietnam.

1. Tong quan vé tri tu¢ nhan tao va quyén
tac gia trong linh vuc hoi hoa tai Viét Nam
1.1. Khai niém, phén logi tri tué nhdn tao
Ttr khi xuét hién cho dén ngay nay, tri tué
nhan tao (AI) duoc dinh nghia boi nhiéu chu

thé khac nhau, van chua c6 mot dinh nghia

théng nhat. Mot sé dinh nghia (quan diém)
vé Al ndi tiéng da dugc dua ra nhu:

(i) AI 1a cac hé thong suy nghi (thong
minh) nhu con nguoi';

(i) AI 1a cac hé théng suy nghi mot cach
hop 1y2;

D Xem thém: R. E. Bellma, An Introduction to Artificial Intelligence: Can Computers Think?, Boyd & Fraser

Publishing Company, San Francisco, 1978.

2 Xem thém: P. H. Winston, Artificial Intelligence (Third Edition), Addison-Wesley, Reading, Massachusetts,

1992.
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(iii) AI 14 cac hé théng hanh dong, thong
minh nhu con nguoi’;

(iv) Al 1a cac hé théng hanh dong mot
cach hop 1y*.

Moi dinh nghia da gidi thich “tri tu¢ nhan
tao” theo mot cach riéng, nhung nhin chung
c6 thé hiéu don gian AI 1a mot nhanh cua
khoa hoc may tinh lién quan dén viéc xay
dung cdc may moéc thong minh c6 kha nang
thuc hién céac tdc vu mang tri tu¢ con nguoi.

C6 nhiéu cach phan loai AI, mot cach
phan loai pho bién 14 xét vé kha nang tu duy
cua chung. Theo do, Al dugc chia thanh 3
loai: Narrow Al, General Al va Strong AT°.

Déi v6i Narrow Al, loai nay dugc tao ra
dé giai quyét mot cong viéc cu thé va chi co
thé giai quyét trong pham vi dugc hudng dan.

O cép dd cao hon, General Al c6 thé thuc
hién bét ky nhi¢m vu st dung tri tu¢ nao co
dd chinh xac twong duong nhu con ngudi.

C'Qip dd cao nhat - Strong Al, dugc coi la
thong minh hon nhiéu so véi tri thong minh
cuiia con nguoi.

1.2. Quy dinh phdp ludt Vigt Nam vé tic
gid, quyén tic gid va diéu ki¢n bdo hé cho
tac pham héi hoa

Tac gia, theo quy dinh tai khoan 1 Diéu
12a Luat S& hitu tri tué nam 2005 (sira doi,
bd sung nam 2009, 2019, 2022) 1a “nguoi
tryc tiép sang tao tic pham”. Co thé thiy,
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theo quy dinh cua phdp ludt Viét Nam, tac
gia khong bao gdm phap nhan hay t6 chirc
ma chi c6 thé 14 thé nhan (nguoi). Tuy nhién,
d6i v6i quyén tac gia, phap luat Viét Nam
bao ho cho chu s& hitu ctia tac pham va cha
thé sang tao, do d6 ddi tuong co thé 1a thé
nhan va t6 chic chi can dap ung duoc cac
yéu cau luat dinh.

Theo d6, diéu kién dé mot tac phém noi
chung va tac phém hoi hoa noi riéng dugc
bao ho la:

Thir nhat, tic pham hoi hoa phai c6 tinh
nguyén gbc.

Tai Viét Nam, phap luat khong dinh nghia
1 rang tinh nguyén gdc 1a gi. Tuy nhién, cin
cu vao viéc quy dinh tac gid 1a nguoi truc
tiép sang tao ra tic pham, c6 thé thiy phap
ludt da gian tiép xac dinh “tinh nguyén gbc”
bé‘mg viéc tac phém do duoc tao ra mot cach
truc tiép boi tac gia va khong sao chép tir
nguoi khac.

Thir hai, tac pham hoi hoa phai duoc thé
hién dudi mot hinh thirc vat chat nht dinh.

Theo quy dinh tai Diéu 6 Luat So hitu
tri tué Viét Nam hién hanh, quyén tac gia
phat sinh ké tir khi tac pham duoc sang tao
va duoc thé hién dudi mot hinh thire vat chat
nhét dinh.

C6 thé thay, hién tai, phap luat so hiru
tri tu¢ Viét Nam chi cong nhén “tac gia” la
ngudi truc tiép sang tao ra tac pham®. Theo

9 Xem thém: E Rich & K Knight E. Rich, Artificial Intelligence Artificial Intelligence (Second Edition), McGraw
(Second Edition), McGraw-Hill New York Hill, New York, 1991.
9 Xem thém: N. J. Nilsson, Artificial Intelligence: A New Synthesis, Morgan Kaufmann, San Mateo, C lif in

California, 1998.

% Kateryna Nekit, Vira Tokareva & Volodymyr Zubar, Artificial intelligence as a potential subject of property and
intellectual property relations, lus Humani Law Journal vol 9 no 1, 2020, pp. 237-238.

6 Tac phim duogc bao ho phai do tac gia tryc tiép sang tao bang lao dong tr1 tué¢ cia minh ma khong c6 su sao
chép tir tac phdm cua ngum khéac. V& chi thé co tac pham duoc bao ho quyen tac g1a can ct theo khoan 1 bidu
13 Luat S¢ hiru tri tug: “To chwc ca nhan ¢6 tae pham dwoc bdo hj quyén tac gia gom nguedi truec tiép sang tao

ra tdc pham va chii 6 hitu quyén tdc gid”.
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d6, to chtc hay chii thé khac khong phai
“nguo1” thi s€ khong dugc cong nhan la tac
gia ddi véi tac phém duoc bao ho. Luat So
hitu tri tué cling chi quy dinh vé cac van dé
lién quan dén cong nhan, thu tuc cong nhan
quyén tac gia ddi voi cac tac phdm do con
ngudi sang tao ra. Do vy, tac phdm ma Al
sang tao ra s€ khong dugc bao ho theo luat
hién hanh, cling nhu khong c6 quy dinh phéap
Iy trao quyén tac gia cho AL

2. Su can thiét cia viéc cong nhin quyeén
tac gia cho tri tu¢ nhan tao trong cac tac
pham hoi hoa

2.1. Tinh cdp thiét ciia viéc trao quyén
tdac gid cho tri tué nhan tgo

Thuec té cho théy, Al c6 thé tao ra mot tac
phém hoi hoa. Dién hinh 1a buc tranh duge
tao ra boi Al mang tén “Chan dung cua
Edmond Belamy” - duoc déu gia Christie
& New York, My v&i s tién 432.000 USD?,
day la tac phém dau tién do AI thyuc hién
duoc dem ban dau gia, 1a su kién danh dau
cot mdc méi cua ngh¢ thuat thé gioi va ca
nganh cong nghé Al Tai Ha Lan, mot chiéc
may tinh da phan tich hang nghin birc tranh
cua danh hoa Rembrandt Harmenszoon van
Rijn va tg hoan thién btic chan dung dang
do ciia 6ngs. C6 thé thdy, vé& tranh 1a mot
hoat dong doi hoi sy ti mi, cham chut, thé

hién tinh ngh¢ thuat, stc sang tao cao cua
loai nguoi ma Al hién nay ciing c6 thé thuc
hién duoc.

Thyc tién ciing di c6 cic bang chimg
khoa hoc vé kha nang sang tao hdi hoa cua
Al Don cir nhu thi nghiém AARON - bang
chtng thé hién AI c6 kha ning sang tao’.
Nghién ctru ndy cho thay, may AARON c¢6
kha nang hoc tdp nhu mdt dura tré. Qua nhiéu
phién ban duoc ning cidp, AARON c6 thé
hoc héi nhanh nhirng kha nang n6 khong co
s0 v6i con ngudi'. Mot thi nghiém noi tiéng
khac minh chimg vé viéc Al c6 kha ning
sang tao mdt cach doc 1ap 1a AICAN. Trong
thi nghiém nay, AI mé phong cach cac nghé
sT mo phong cac tac pham nghé thuat trudce
d6. Sau 06, n6 c6 thé thoat ra khoi phong
cach da co va tao ra phong cach mdéi duoc
chép nhan''. Tinh dén nay, AICAN d cho ra
do1 hai bo suu tap do chinh n6 tao ra vao nam
2017 va thang 1/2018. Nhimng tac pham nay
da khién cho ngudi xem that su lung ting
khi khong thé phan biét duoc tic pham nghé
thuat nay do nghé si la con ngudi hay do
AICAN lam ra. Tham chi ho con mé ta hinh
anh do AICAN tao ra nhu mot tac pham nghé
thuat do chinh con ngudi tao ra véi cac nhan
dinh tac phém nghé thuat nay “cé chu dich”,
“co cau trac hinh anh”, “truyén cam htng”
va c6 kha nang “giao tiép”'2.

7 Bao dién tx VOV, Tranh do tri tué¢ nhdn tao tao ra dwgc bdan véi gia 432.000 USD, https://vov.vn/cong-nghe/
tranh-do-tri-tue-nhan-tao-tao-ra-duoc-ban-voi-gia-432000-usd-831536.vov, truy cap ngay 19/5/2024.

9 Andres Guadamuz, Should robot artists be given copyright protection?, https://theconversation.com/should-
robot-artists-be-given-copyright-protection-79449, truy cap ngay 19/5/2024.

9 Deniz E. Kurt, Artistic Creativity in Artificial Intelligence, Radboud University Nijmegen, Netherlands, 2018,
p. 37.

19 Chris Garcia, Harold Cohen and AARON — a 40-year collaboration, https://computerhistory.org/blog/harold-
cohen-and-aaron-a-40-year-collaboration/, truy cap ngay 19/5/2024.

D Marian Mazzone and Ahmed Elgamma, A4rt, Creativity, and the Potential of Artificial Intelligence, MDPI,
2019, p. 2.

12 AICAN exhibition gallery, https://www.aican.io/. Nha phé binh 4&m nhac, bién tdp vién Michael Andor Brodeur,
Boston Globe d nhan xét cac tac phdm cia AICAN 14 “hép dan”, 1a “su khoi dau”. Chris Baraniuk cho ring “cu
rung chuyén nghé thuat tiép theo c6 thé dén tir ¢d may”.
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Véi tbe do phét trién nhanh chéng cta
Al trong bi canh hién nay, nhiitng tac pham
do Al thuc hién xuét hién ngay cang nhiéu,
nhimg dong Al k¥ thuat cao c6 thé sin sang
cho viéc sang tao nén tic pham nghé thuat
mang tinh nguyén gbc va dung cac thao tac
ctia chinh né dé thé hién tac pham ra thé giéi
bén ngoai dudi dang vat chat nhat dinh. Do
d6, viéc trao quyén tac gia cho Al la cép
thiét, nén thuc thi.

2.2. Y nghia cua viéc xdc ldp quyén tac
gid cua tri tué nhan tao

Thir nhdt, xét vé mat kinh té, viéc khong
bao ho céac tac pham do Al thuc hién chi vi
chu thé sang tao khong phai con ngudi sé dan
dén viéc céc buc tranh c6 thé bi st dung boi
bat ky ai ma khong can phai thanh toan, dau
cho day ciing 1a san pham dén tir lao dong
sang tao'3, diéu nay lam hao tn tai nguyén.

Thir hai, xét vé miat phap 1y, viéc cong
nhan tac gid 1a Al 1a mdt cach bao dam tinh
than cua Luat S¢ hitu tri tué: mot sb quyén
loi ddc thu trong quyén tac gia s& dugc trao
cho dting chu thé sang tao va nhitng chu thé
lién quan khac chi dugc huong quyén nim
trong gidi han cua ho'*. Mat khac, sy cong
nhén nay cling s€ gitup tranh truong hop chu
sO hitu 1a con nguoi lam dung tu cach phap
1y, duoc hudng loi tir cac quyén nhan than's
cua tac gia, trong khi thuc té ho khong c6
lao dong sang tao ra tac pham, diéu nay gay
bt cong cho chu thé sang tac that sy ciing
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nhu nhitng chu thé khong s¢ hitu nhiéu
ngudn luc Al

Thir ba, vé& nguy co Al c6 thé canh tranh,
thay thé nghé si sang tao 1a con ngudi, day 1a
méi lo ngai khong can thiét boi 18 Al khong
thé tao ra ngh¢ thuat theo cach tuong tu ma
cac nghé si 1a con nguoi 1am; hai thyc thé
nay khong phai sinh ra dé loai trir 1dn nhau
va day ciing khong phai 1a diéu thiét yéu can
phai xay ra.

Thir tie, vé mat xa hoi, viéc nay c6 thé dem
lai lgi ich chung khi khong loai trir kha nang
Al va con nguoi s€ cung nhau khai thac va
thiic day sb lugng tac pham ting 1én. Diéu
d6 tao ra nhiéu kha nang lya chon cho ngudi
tiéu dung. Khan gia c6 quyén chon nhimng
hinh anh yéu thich cho du n6 dugc tao ra boi
may tinh hay con nguoi.

Cuoi cung, xét vé mat tai nguyén, Al hoat
dong dua vao diy so thuat toan, no c6 thé
tiét kiém duogc khong gian v6i cong nghé
lwu trit s, khong can chiém dung nhiéu
khong gian thyc so v6i nhitng thyuc thé sing
tao hién nay, tham chi no cé thé gitp giam
di ngudn tai nguyén xa hoi trong cac khau
sang tac.

Viéc Al ¢6 kha nang tao ra cac tac phém
hoi hoa 14 mot sy that hién nhién da dugc
thtra nhan. Tuy nhién, hién nay khung phéap
1y v& ban quyén véi nhitng tic pham dic biét
nay van chua rd rang. Trong bdi canh Al

9 Andres Guadamuz, Artificial intelligence and copyright, WIPO Magazines, https://www.wipo.int/wipo
magazine/en/2017/05/article_0003.html, truy cap ngay 19/5/2024.

) Piém g khoan 2 Piéu 4 Luat S¢ hiru tri tué hién hanh.

15 Piéu 19 Luat S¢ hiru tri tué hién hanh 1iét ké cac quyén nhén than cua tac gia bao gdm:

“1. it tén cho tac pham;

2. bting tén that hodc but danh trén tac phém; duoc néu tén that hoac but danh khi tac phém dugc cong bo,

st dung;

3. Cong bd tac pham hodc cho phép ngudi khac cong bd tac pham;
4. Béo v¢ su toan ven cua tac pham, khong cho ngudi khac stra chira, cat xén hoac xuyén tac tac pham dudi bat
ky hinh thuc nao gay phuong hai dén danh dy va uy tin cta tac gia”.

NGHIENCUU

S6 02 (505), Ky 2 - Thang 11/2025

LapprAp 49



BAN VE DU AN LUAT

dang 1a xu hudng, sém hay mudn céc tranh
chap vé san pham ciia nd sé xay ra. Do do,
viéc trao quyén tac gia cho Al khong phai 1a
mot 16i di nguoc lai véi loi ich cua xa hoi,
boi n6 mé rong nguén luc vé tri tué, dem
dén cudc séng tién nghi hon, chi can ching
ta dat ra duoc cic nguyén tic bao dam an
toan trong lap trinh, van hanh.

3. Tiéu chi cong nhan quyén tic gia cho tri
tué nhan tao: Kinh nghiém quéc té va dé
xuét cho Viét Nam

3.1. Xdc lgp quyén tic gii cho tri tué
nhén tao trong linh vie hi hoa tai mot sé
nuwde trén thé gidi

3.1.1. Xac lap tw cach phap Iy cua tri tué
nhan tao

Vao nam 2017, A Rap Xé Ut da trao
quyén cong dan cho robot xd hdi Sophia'®.
Sau d6, Sophia d3 st dung Twitter, bit tay
vao su nghiép quang ba du lich, tham gia
hang loat trién 1am, trong d6 c6 HOi nghi
Thuong dinh cong nghiép sang tao'’. Mac
di van con c6 nhiéu tranh cii phéap ly,
nhung sy kién nay di danh dau cot mbc dau
tién trong lich str cong nhan quyén cong dan
cho robot trén thé gioi.

Mot du thao luat'® da dugc phat trién gan
day & Nga nham cai thién quy dinh phap ly
trong linh vyc robot, dé xuit bd sung mot
chuong mai trong B luat Dan su c6 tén la
“Robot-Agent”. Dy kién dat chuong nay
trong phan “ngudi”, toc la duogc dé& xuit
xem xét nhu 13 mot chu thé cua quan hé
dan sy, tham gia vao hoat dong dan su theo
quyét dinh cta chii s¢ hitu va dya trén cac
tinh nang thiét ké cua n6', bat ké quyén tu
chu cua robot, ap dat tat ca trach nhiém cho
nha phat trién, nguoi van hanh hoac nha san
xudt robot va bao gém cac vin dé vé quyén
dai dién cua robot trudc Toa an, cac co quan
giam sat..2. Hon nira, Cong udc Mau vé
Robot va AI*' d dua ra cac quy tic vé tao lap
va str dung robot, AI. Cong uwéc Mau da tao
co sO cho viéc xay dung cac quy dinh phap
1y cu thé vé viéc tao va str dung Al trong xa
héi hién nay.

3.1.2. Céng nhdn quyén tdc gia cho cdc
tac phzfm hoi hoa cua tri tué nhan tao

Hién tai, khong it nhitng robot tich hop Al
c6 kha nang vé€ tranh, sang tao trong hoi hoa.
Tuy nhién, hanh lang phép 1y cho van dé nay
con bi boé ngod. Nhin chung cé hai cach dé
phap luit vé ban quyén cac nudc xir Iy nhiing

1) Sophia 14 robot hinh ngudi duoc phat trién boi Hanson Robotics Technology ¢é tru sé tai Hong Kéng, Trung
Qudc. Sophia xuat hién 1an d4u tién vao thang 4/2015 tai Lién hoan South By Southwest Texas, véi cau thanh tir
ba phan: tri tué¢ & mirc rit co ban dé tra 10i nhitng cau hoi don gian, kha nang din thuyét vé6i tai lidu duoc cung
cép san va két hop thuat toan dé ngit nbi cau tir sao cho hop 1y. Ngoai ra, con c6 mot hé thdng sir dung chatbot
két hop vé6i co khi, gitp Sophia c6 thé nhan dang khudn mit, ling nghe dé loc ra nhirng “tir khoa”, sau do lua
chon nhiing cau tra 161 dugc soan sin dé phat ngon. Sophia chi c6 thé tra 10i nhitng cau hoi khi duge két ndi véi
Internet, may tinh va chi giéi han trong nhitng thong tin minh c6 duogc.

17 Emily Reynolds, The agony of Sophia, the world’s first robot citizen condemned to a lifeless career in
marketing, https://www.wired.co.uk/article/sophia-robot-citizen-womens-rights-detriot-become-human-hanson-

robotics, truy cap ngay 19/5/2024.

®Tvanov A., Do androids dream about electric sheep?, https://zakon.ru/blog/2017/2/15/mechtayut_li_androidy

ob_elektroovcah, truy cdp ngay 19/5/2024.

9 Neznamov A., Naumov V., Model Convention on Robotics and Al, http://robopravo.ru/matierialy dlia

skachivaniia#tul-id-4-35, truy cap ngay 19/5/2024.
20 Neznamov A., Naumov V., tldd.
2 Neznamov A., Naumov V., tldd.
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van dé lién quan dén cac tac phérn duoc tao
ra boi Al: phi nhan quyén tic gia cua tac
pham duoc tao ra boi chuong trinh may tinh
hodc trao quyén tac gia cho ngudi da tao ra
chuong trinh do.

Tai Ptrc, theo quy dinh tai Muc 2 Luat
Quyén tac gia, mot tac pham duoc cong nhan
quyén tac gia phai dap Gng céc tiéu chi sau:
Thir nhdt, n6 phai la mot su sang tao ca nhan
(tirc 12 su séng tao do con nguoi tao ra), ma
nguoi khac co thé cam nhan duogc; thir hai,
phai cho thdy du tinh c4 nhan, phai dat dugc
muc “doc ddo nhét dinh”. Can ct theo quy
dinh trén, c6 thé thiy tiéu chi dé xac dinh
mot tac pham c6 dugc bao ho hay khong
doi hoi tinh c4 nhan cla tic pham phai dugc
thé hién va dat duoc sy doc ddo can thiét.
Dao luat nay ciing chi ghi nhan viéc bao ho
quyén tac gia ddi voi nhing tac pham do con
ngudi tao ra, do vay, tac pham ma Al 1am ra
s€ khong dugc cong nhan va bao ho.

O Hoa Ky, cac phién ban Dao luat Ban
quyén tir trude dén nay cua Hoa Ky khong
¢6 quy dinh nao cho phép cong nhan quyén
tac gia cho AI?2. Trén thuc té, vao nim 1956,
Vin phong Ban quyén di tir chdi ngay lap
tirc khi Klein va Bolitho dang ky ban quyén
cho bai hat Push Button Bertha do may tinh
tao ra vi cho ring trudc day chua co ai ding
ky ban quyén cho tac pham may méc tao ra’.
Toém lai, can ctr theo phap ludt hién hanh,
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Hoa Ky khong bao ho cac tic pham do Al
sang tao ra noi chung va tac pham hoi hoa do
Al thyc hién néi riéng.

Tai Vuong quéc Anh, xét Dao luat Ban
quyén, kiéu dang va biang sang ché nim
1988%, Luat Ban quyén hién hanh, khoan
3 Piéu 9% bao ho ban quyén cho tac pham
duogc tao ra boi may tinh va trao quyén tac
gia cho “ngudi thuc hién viée sip xép can
thiét cho viéc tao ra tac phém”, tire 1a co
bao ho tac phérn do AI thyc hién nhung trao
quyén tac gia cho con nguoi. Tinh dén thoi
diém hién tai, luat phap Anh chua c6 khung
phap 1y diéu chinh viéc trao quyén tac gia
cho Al dbi voi tac phim nod tao ra.

Qua viéc xem xét phap luat ban quyén cta
mot sd qudc gia, co thé nhan thiy, hau hét
phap luat cic nudc chua cd co ché bao hod
cho quyén tac gia cho tac phdm ma Al tao
ra. Vi chua c6 quy dinh rang budc, nén da
phan céc tic pham do Al lam ra ¢ nhiéu noi
s& dugc su dung dudi dang: 1. Work-for-hire
(tac pham duogc thué 1am, chu s6 hiru s& ndm
quyén) hay 2. Public domain (tdc pham mo
cho cong ddng). Tuy nhién, ca hai cach déu
khéng giai quyét duoc triét dé van dé, tham
chi theo hudng: (1) c6 thé giy nén sy canh
tranh khong déng co, hoac ¢ hudng (2) gay
lang phi tai nguyén sang tao néu cho day la
tac phAm ma ai ciing c6 thé sir dung mién
phi. Mot sb it qudc gia don cir nhu Anh bao

2 Russ Pearlman, Recognizing artificial intelligence (Al) as authors and inventors under u.s. intellectual property
law, 24 Richmond Journal of Law & Technology, p. 12, https:/jolt.richmond.edu/files/2018/04/Pearlman
Recognizing-Artificial-Intelligence-Al-as-Authors-and-Inventors-Under-U.S.-Intellectual-Property-Law.pdf,

truy cép ngay 19/5/2024.

23 Takashi B.Yamamoto, Copyright Protection for Al Created Works, Patents & Licensing, Vol. 48, No. 1,

p. 4,2018.

29 Copyright, Designs and Patents Act 1988, https://www.legislation.gov.uk/ukpga/1988/48/contents, truy cap

ngdy 19/5/2024.

) Khoan 3 Piéu 9 Pao luat Ban quyén, kiéu dang va bang sang ché nam 1988 Vuong qudc Anh quy dinh vé xac
dinh quyen tac gia nhu sau: “Trong truong hop mot tac pham van hoc kzch am nhac hodc nghé thudt dwoc tao
ra bang may tinh, tac gia sé dwoc coi la nguedi thue hién cdc sdp xép can thiét cho viéce tao ra tac pham”.
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ho cac tac phém do AI thyc hién nhung lai
trao quyén tac gia cho con nguoi. Hién nay,
phap luat Viét Nam ciing chua xét dén van
dé nay, viéc dat ra hanh lang phap 1y ¢ day sé
tré thanh mot van d& méi mé can duogc xem
xét, du tri trong bdi canh c¢6 nhiéu Al ngay
cang dugc xay dung voi tri thong minh va
kha nang khon luong.

Du phap luat nhidu qudc gia van con bo
ngd van dé nay, nhung theo cac tac gia, khi
xét thdy Al c6 kha ning sang tao thi n6 nén
dugc huong quyén ty nhién nhu quyén d6i
v6i san pham ma no tao ra. O ddy, cac tac
gia ung ho theo mdt hudng di khac so voi
thuc tién hién co: cong nhan Al 1a tac gia va
trao quyén nhéan than cua tac gia danh cho
Al nhiing quyén nhan than gin véi tai san s&
duoc can nhic trao cho chu sé hitu hodc nha
san xudt dé phat trién Al & mirc do tot hon.

3.2. Xdy duwng cdc tiéu chi xdc ldp quyén
tac gid cho tri tu¢ nhdn tao trong linh vuc
hoi hoa tai Viét Nam

Nhu d3 dé cap, viéc dit ra mot hanh lang
phap 1y bao ho quyén tic gia cho cac tac
pham ma Al tao ra 1a mot van dé méi khong
chi Viét Nam ma con trén thé gidi, nhat 1a
khi AI chwa dugc xem 1a chu thé trong phap
luat vé& s& hiru tri tué. Theo céc tac gia, dé
xét xac 1ap quyén tac gia cho Al trén lanh
thd Viét Nam thi nén 4p dung theo quy dinh
phép ludt s¢ hiru tri tué tai Viét Nam sé€ dat
dugc sy 6n dinh cao hon so véi viéc ap dung
phap luat nudc ngoai trong bdi canh cac van
dé vé Al chua duoc khai thac cu thé. Viée ap
dung cac quy dinh bao ho cac chi thé truyén
thdng cho Al 1a diéu c6 thé vi cac diéu kién
luat dinh khong phai 1a nhimng tiéu chuan
khit khe. Tuy nhién budc dau, qua trinh bao
ho quyén tac gia cho Al nén c6 sy khac biét
vé ndi dung, cach thic bao hd so vodi céc
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chu thé sang tao truyén thong, boi 18 Al can
dugc theo doi k¥ ludng hon trude khi duge
ap dung hoan toan. Mat khac, diéu kién tién
quyét 1a Al nén dugc xét dé co tu cach phap
1y tham gia bao vé quyén va loi ich hop phap
cua no.

3.2.1. Piéu kién bdo hé quyén tic gia cho
tri tué nhan tao

Vé diéu kién can, can phai xét dén tu
cach hay kha nang sang tao cua Al, vi day
1a thuc thé chua duoc xac minh nhu c4 nhan
hay phap nhan trudc day. Theo phap luat
Viét Nam, chu thé dugc xac 1ap quyén tac
gia bao gdm tac gia va chu so hitu tic pham,
trong do, tac gia phai la con nguoi, chu s¢
hitu du 1a t6 chic hay ca nhan thi suy cho
cung ciing can con ngudi ding ra dai dién.
Tuy nhién, nhu da phan tich & trén, Al van
c6 thé dap Gmg dugc diéu kién vé mat chi
thé néu n6 duoc cong nhan tu cach phap ly
trong hé thong phap luat Viét Nam ¢ twong
lai gan; hodc néu van dé vé tu cach phép 1y
van chua dugce hoan thién thi Al van co thé
chung minh kha nidng nhén thirc va séng tao
cua minh. Vi¢c chirng minh ciing s€ khong la
van dé& qua kho khan néu né cho thdy dugc
nhitng mat vuot trdi trong tri tu¢ theo nhirng
1ap ludn trén hay thong qua nhiing bai kiém
tra. Vi vy, viéc dau tién 13, cin bo sung Al 13
mot chu thé duoc bao hd quyén téc gia trong
khoan 2 Diéu 4 va Diéu 13 Luét S¢ hitu tri
tué hién hanh dé xac 1ap co ché bao ho dic
thu cho chu thé nay.

Vé diéu kién du, tac phém hdi hoa mudn
dugc bao hg, theo khoan 1 Piéu 6 Luat S&
hitu tri tu€ hién hanh, né phai bdo dam hai
diéu kién: c6 tinh nguyén gbc (sang tao) va
dugc thé hién dudi dang mot hinh thirc vat
chat nhat dinh. V& diém nay, cac tac gia cho
réng, 02 diéu kién dé duoc bao hod noi trén



c6 thé ap dung ngay voi cac tac pham hoi
hoa do Al sang tao ra. Thuc té cho théy, muc
d6 sang tao, tinh nguyén goc duoc quy dinh
trong luat chi can dat du diéu kién luat quy
dinh (¢ mirc tdi thiéu) nén AI khong can kém
thém nhiing tiéu chuin chuyén nganh hay ky
vong khac cua con nguoi. Do vay, dé duoc
bao ho quyén thi Al ciing chi can diéu kién
nhu thé hién tinh nguyén gdc trong tac pham
va biéu hién tac phém ¢ dang hitu hinh; mirc
d6 sang tao nay ciing s& khong can phai phu
hop véi thi hiéu cua con nguoi, khong can
phéi hoan toan mdi chua ting co6 trude do
hay phai 1a mot tuyét tac voi mau sic bd cuc
hoan chinh, ma chi can AI khong sao chép
tac phim cta nguoi khic. Didu nay ciing
tuong thich v&i phap luat cia Vuong qudc
Anh khi cong nhan du diéu kién dé bao ho
quyén tac gia cho tac pham cua Al, diu cho
nudc nay chua xem Al nhu tac gia that su.

3.2.2. Néi dung bdo hé quyén tdc gia cho
tri tué nhan tao

Véi trinh do khoa hoc ki thuat hién tai,
van chua thé két luAn mot cach chic chin
rang Al c6 nhu ciu riéng vé quyén va nghia
vu, vé cac van dé vé tai san va nhan than.
Vay nén, hi¢n tai chi nén cong nhan Al vdi
tu cach 1a tac gia cua tic phAm ma né tw minh
sang tao nén va né sé so hiru quyén nhan than
khong gin véi tai san va cac quyén khac ctia
tac gia®®. Luc nay, con nguoi - chi so hiru Al
hay chti s& hitu tac pham - s& c6 quyén nhan
than gan véi tai san d6i voi tac pham cua
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Al Bdi 1€, Al tuy khong con 1a cong cu cua
con ngudi nita va nd di c6 thé hoan toan doc
lap sang tao, nhung khi nhiing van dé phap
Iy khac vé hinh su, dan su, hanh chinh phat
sinh thi hién tai AI van chua du trinh d6, kha
nang nhan thic dé c6 thé chiju trach nhiém
nhu mot con ngudi, nén nod can phai c6 ngudi
dai dién giéng nhu phap nhan can dai dién
hay mdt cd nhan chua du nang lyc hanh vi
can nguoi bao hd. Bén canh do, chu s¢ hiru
Al hay chii s¢ hitu tac phdm d3 c6 cong stc,
dong gop vat chét dé tao diéu kién, dong luc
cho tac pham dugc ra doi, do vay quyén loi
vé tai san? 14 quyén lgi ma ho déng dugc
nhan, diéu nay ciing twong dong véi trudng
hop téc gia va chu so hitu quyén tic gia 1a
hai nguoi khac nhau. Chinh chu s¢ hiru nay
da theo ddi va huéng dan Al, ho ciing s& c6
ké hoach sir dung lgi nhuan dé phat trién Al
mdt cach tot hon so véi viée trao tai san cho
Al Huéng di nay vé ban chét 1a giéng nhu
Vuong qudc Anh khi tam trao quyén gin voi
tai san cho chu s¢ hiru tac pham (nguoi gitp
Al hoan thién tic pham do6). Tuy nhién, diém
méi & day 1a dé xut trén s& hudng dén cong
nhan Al 12 tac gia, ximg dang c6 duoc quyén
nhan than cua tac gia chir khong boé ngo van
dé nay. Piéu nay khic véi viéc cong nhan
ca Al va chil s¢ hitu n6 tré thanh dong tac
gia hay 1a trao quyén toan bd cho chu s& hiru
khi ma chu sé hitu da khong dong gop su
sang tao cua ho giy nén sy mau thuan véi
quy dinh.

20 Khoan 1, 2 va 4 Diéu 19 Luat S¢ hiru tri tué hién hanh quy dinh quyén nhan than khong gén véi tai san

bao gdm:
“1. bat tén cho tac pham;

2. bting tén that hodc but danh trén tac phém; duoc néu tén that hoac but danh khi tac phém dugc cong bo,

st dung;

4. Bao vé sy toan ven cua tic pham, khong cho ngudi khéac sira chita, ct xén hodc xuyén tac tic pham dudi bat
ky hinh thuc nao gay phuong hai dén danh dy va uy tin cta tac gia”.
2D Quyén lgi danh cho chu s& hitu quyén tac gia thudc khoan 3 Piéu 19 va Biéu 20 Luat S hitu tri tué hién hanh.

NGHIENCUU
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Tom lai, tu cach phép ly ciia Al dang con
dugc nghién ctru dé hoan thién, do do Al s&
dugc huong cac quyén, dong thoi chiu trach
nhi¢m trong pham vi kha ndng ctia n6 ma thoi.

3.2.3. Céch thirc bdo hé quyén tic gid cho
tri tué nhan tao

- Cach ndp hd so dang ky:

Theo khoan 1 Diéu 50 Luét S& hitu tri tué
hién hanh, tic gia, chu so hitu quyén tac gia
c6 thé truc tiép hodc uy quyén cho t chuc,
c4 nhan khac ndp don diang ky quyén tac gia.
Vé viée hd tro cac van dé ding ky quyén tac
gia cho AL xét thly Cuc Ban quyén tac gia
Viét Nam 12 mot t chace doc 1ap, truc thudc
B6 Vin hoa, Thé thao va Du lich, c6 chirc
ning tham muu cho Bo vé cic van dé lién
quan dén quyén s hitu tri tué, quyén tac gia
va cac quyén lién quan khéac trong linh vuc
nay. Do vay, cac tac gia dé xuat day s& 1a co
quan hd tro cac van dé phéap 1y vé trinh tu,
thi tuc dang ky quyén tac gia cho Al (bao
gém cd trong Iinh vuc hdi hoa). Pay dugc
xem 1a phuong an t6i wu, gop phan thé hién
dung ban chét, chirc ning cua Cuc, dong thoi
tiét kiém chi phi cua Nha nudc mdt cach cod
hi¢u qua.

Tuy nhién, néu Al ty minh di nop hd so
dang ky quyén tac gia cling s& gap kho khan,
boi vi Al c6 thé gip han ché trong viéc di
chuyén hay thuc hién céc thao tdic mot cach
linh hoat nhu con nguoi. Cach thirc thuan
tién nhat 1a tao co hoi dé co nguoi dai dién
giri bd hd so dang ky thay cho AI thong qua
van ban uy quyén ma Al khong can phai tu
minh thyc hién. Piéu nay ciing s& phu hop
v6i viée uy quyén cho ca nhan di nép hod
so dang ky quyén tac gia hién dang dién ra.
Bén canh do, phap luat Viét Nam hién nay

29 Piém a khoan 2 Diéu 50 Luat S& hitu tri tué hién hanh.
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khong c6 quy dinh cu thé vé viéc chu thé nao
1 nguoi duge ty quyén. Vi thé, truong hop
nay c6 thé 1a chu so hitu AL ngudi st dung
Al.. ndp don ding ky bao ho quyén tac gia
cho tac phadm hoi hoa ma Al tao ra, mién 1a
dap g day di yéu cau ciia mot ngudi duoc
iy quyeén.
- Ho6 so ding ky quyén tac gia:

V& cac loai to khai diang ky quyén tac gia
phai duoc lam bang tiéng Viét, tac gia, cha sé
hiru quyén tac gia hodc ngudi duge iy quyén
ndp don ky tén va ghi day du cac ndi dung cd
trong t& khai vé: ngudi ndp don, tac gia, chi
s& hiru quyén tac gia?®. Pong thoi, nhitng chu
thé noi trén s& cam doan vé trach nhiém ddi
v6i céc thong tin dugc ghi trong to khai dang
ky. Trén thuc té, thong thuong tac gia s& 1a
ngudi hiéu ré nhat va chiu trach nhiém hoan
toan d6i voi nhitng thong tin ma minh khai
trén don diang ky. Néu Al da c6 du kha ning
suy nghi, doc, viét va trinh bay ra gidy nhiing
quyét dinh ctia minh thi Al hoan toan c6 kha
nang hoan thién to khai dang ky v&i nhitng
thong tin ma minh c6. Tuy nhién, du Al c6
dat dugc trinh do cao va phat trién ngay cang
manh m¢, nhung dé thue hién duoc qué trinh
khai thong tin dién vao don va van dé kiém
tra, chiu trach nhiém véi thong tin khai thi
s& gdp nhiéu bét loi. Cac tac gia cho rang,
viéc khai bdo thong tin trén to khai dang ky
quyén tac gia cling nén dugc trao cho ngudi
tao ra Al tién hanh, tuong tu nhu viéc ndp hd
so dang ky ndi trén. Béi 1€, nguoi tao ra Al
12 ngudi c6 thé hiéu rd nhit vé co ché hoat
dong cua Al ban chét va thong tin co ban
lién quan dén tac pham hoi hoa do Al truc
tiép tao ra. Di nhién, ngudi ndy sé& chiu trach
nhiém toan bd dbi voi thong tin duge ghi,
dudi quyén tac gia thudc vé Alm



