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Tém tét:

Uy quyén lap phép 1a hién tuong tit yéu trong Nha nudc va phép luat hién
dai, gitip Chinh pht va cac co quan thuc hién quyén hanh phap cu thé hoa
céc vin ban c6 tinh chat luat nhém bao dam tinh kha thi cia phap luat. Tuy
vay, viéc mé rong tham quyen ban hanh van ban quy pham phap luat cho
hanh phép dit ra nhu ciu can ting cuong kiém soat quyén lyc d6i voi hoat
dong ban hanh van ban lap phap uy quyen Trong bai viét, cac tac gia danh
gi4 su thay ddi ctia phap luat vé iy quyén lap phap va chtng minh nhu cau
tang cuong giam sat clia co quan 1ap phap ddi véi hoat dong nay. Cac tac
gia dua ra ba dé xuit hoan thién co ché kiém soat quyén luc trong ban hanh
van ban lap phap ty quyén tai Du thao Luat Hoat dong giam sat ctia Qudc
hoi va Hoi dong nhan dan (stra d6i): i) Bao dam nguyén tic dan chi trong
hoat ddng giam sat; ii) Kiém soat xung dot 1oi ich trong hoat dong giam sat;
iii) Mo rong pham vi giam sat dbi voi tinh hop 1y ctia vin ban dudi luat,
bao dam vin ban khong chi diing quy trinh ma con phu hop nguyén tic cua
Hién phéap va phap luat.

Abstract:

Delegation of legislative power is an inevitable phenomenon in the modern
state and legal system, enabling the Government and executive bodies to
specify legal documents to ensure their practical enforceability. However,
the expansion of regulatory authority to the executive branch raises the need
for enhanced oversight over the issuance of delegated legislation. In this
article, the authors assess changes in the law regarding delegated legislation
and demonstrate the necessity to increase legislative oversight of this
activity. The authors propose three recommendations to perfect the power
control mechanism in the promulgation of delegated legislation within the
Draft Law on Supervisory Activities of the National Assembly and People’s
Councils (Amended): i) Ensuring the democratic principle in supervisory
activities; ii) Controlling conflicts of interest in the supervision process; iii)
Expanding the scope of supervision to include the rationality of sub-law
documents, ensuring such documents are not only comply with procedural
requirements but also conform to constitutional and legal principles.
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1. Din nhip

Uy quyén lap phéap (legislative delegation)
1a hién twong pho bién trong Nha nudc hién
dai, xuit phat tir yéu cau khach quan cua qua
trinh quan 1y xa hoi. Qudc hoi véi tu cach
1a co quan dai biéu cao nhat cua Nhan dan
va 1 co quan quyén luc nha nudc cao nhat
tai Viét Nam, ndm gilr quyén lap hién, 1ap
phap, giam sat tdi cao va quyét dinh cac vin
dé quan trong cia dat nude. Tuy nhién, trong
thuc té quan tri quéc gia, Quéc ho1 kho ¢6
thé ty minh ban hanh toan bd hé théng phap
luat, ddc biét 1a nhimg quy dinh chi tiét, k§
thut, gin v6i quan 1y hanh chinh thudng
ngay. Do d6, Qudc hoi phai uy quyén cho
Chinh phu, Thu tuéng Chinh phu, cac Bo
truong, co quan ngang bd va chinh quyén dia
phuong ban hanh van ban quy pham phéap
luat (QPPL) nham cu thé héa luat, bao dam
tinh kha thi va kip thoi cua phap luat trong
doi séng. Tuy nhién, khi mot co quan khong
phai co quan 1ap phap nguyén thiy duoc trao
quyén ban hanh vin ban QPPL, nguy co phat
sinh lam quyén, ban hanh van ban trai luat,
vuot qué pham vi iy quyén hodc xAm pham
quyén con ngudi, quyén cong dan cé thé xay
ra. Chinh vi vay, dit ra yéu cau phai ¢ co
ché kiém soat quyén luc trong hoat dong uy
quyén 1ap phap nham bao dam tinh hop hién,
hop phép va tinh chinh danh cta hé thong
phap luat.

Qudc hoi 1a thiét ché dai dién cho nhan
dan, Qudc hodi cé trach nhiém cao nhat
trong viéc bao vé nén dan chu, thong qua co
ché giam sat cia Qudc hoi. Viec Qudc hoi
iy quyén 1ap phap cho co quan hanh phép

khong dong nghia véi viéc chuyén giao
quyén luc, ma ludn phai ¢ sy giam sat dé
bao dam quyén luc duoc thuc hién mot cach
dung dan.

Trong bai viét nay, cc tac gia lap ludn
rang, trong bdi canh Viét Nam cai cach thé
ché chuyén dan qua mé hinh nha nudc hanh
chinh - diéu tiét', vai trd ciia Qudc hoi trong
hoat dong 1ap phap khong suy giam ma can
phai chuyén dich manh mé tir can thiép sang
giam sat Chinh phu va cac bd. Sy giam sat
ctia Qudc hoi dbi v6i cac van ban ty quyén
lap phéap 1a mot co ché quan trong dé bao
vé quyén con ngudi, quyén cong dan, duy tri
tiéng n6i dan chu, dai dién cho moi tang 16p
Nhén dén trong xa hoi. Tir cac tién dé 1y luan
vé kiém soat quyén luc dbi voi hoat dong uy
quyén 1ap phap, cac tac gia tién hanh phan
tich thuc trang phap luat vé& ty quyén lap
phéap dé dua ra cac khuyén nghi hoan thién
co ché kiém soat uy quyén lap phap trong
Du thao Luat Giam sat cua Quéc hoi va Hoi
ddng nhan dan (sira d6i).

2. Uy quyén Iap phap va vai tro ciia Quéc hdi
trong Kiém soat hoat dong ity quyén Iap phap

Uy quyén 1ap phép 12 hién tuong Qudc hoi -
co quan dai dién cao nhat cia Nhan dan va
niam giir quyén lap phap - cho phép céc co
quan hanh phap hodc cac chi thé khac ban
hanh nhitng QPPL mang tinh dudi luat’. Su
iy quyén nay 1a hé qua tit yéu cta qua trinh
phuc tap hoa doi song xa hoi, khién Qudc
hoi khong thé ty minh quy dinh chi tiét moi
van d¢ ctia doi séng nha nude va xa hoi. Do
tinh chat hoat dong dinh ky véi $6 luong
dai biéu chuyén trach it hon dai biéu kiém

b Xem: Bui Tién Dat, Hién tiwgng nha mede hanh chinh - diéu tiét va xu thé van hanh ciia nha nwée va phap ludt,
Tap chi Nha nudc va phap luat (chuan bi xuat ban nam 2025).
2 T6 Van Hoa, Nguyén Hai Ninh, Uy quyén ldp phdp - Nhitng van dé Iy ludn va thuc tién, Nxb. Chinh tri quoc

gia Su that, Ha Noi, 2017.

20158k

S6 03 (506), Ky 1 - Thang 12/2025



nhiém cua Quéc hoi, nén Quéc hoi khong
thé phan tng nhanh va lién tuc v6i cac vin
dé phat sinh trong doi sdng xa hoi. Vi khi
lugng cong viéc, quy md cua hoat dong lap
phép ngay cang gia ting, phan 1on thoi gian
cua Quéc hoi duoc danh cho cac van dé
chinh tri, cac chinh sach 16n, van dé quan
trong, thiét yéu.

Ngoai ra, trong cac tinh huéng khan cap,
can c6 cac bién phap dic biét d& nhanh chong
kiém soat tinh trang khén cép, duy tri on dinh,
trat tu xa hoi. Trong nhiing trudong hgp nhu
vdy, can c6 hanh dong nhanh chong va phu
hop ma co ché lap phap thong thuong cta
Qudc hoi khong thé dap tng kip thoi. Nhitng
bién phap tmg phod trong tinh hudng khan
cap doi khi c6 thé bo qua mot sd quy trinh
thi tuc hodc c6 thé han ché nhitng quyén con
nguoi ngoai pham vi luat dinh. Thuc té nay
da dugc chirng minh rd rang trong dai dich
Covid-19, khi nhiéu qudc gia phai ban hanh
hang loat quy dinh khan cap thong qua co
ché uy quyén 1ap phap’.

Ngoai cac han ché vé mit thoi gian, ngudn
luc, tinh chuyén mon k¥ thuat cling la mot
yéu t& quan trong thuc ddy viéc ty quyén
1ap phép boi cac nghi si thuong khong co
nang luc k¥ thuat can thiét dé xu Iy cac vén
dé chuyén sdu nhu an toan lao dong, chinh
sach thué, hodc cac quy chuan k¥ thuat trong
cac nganh cong nghiép cu thé. Uy quyén lap
phap cho phép cac co quan chuyén moén su
dung kién thirc chuyén nganh cta ho va ning
luc quan 1y dé dua ra cac giai phap quan ly
sau sat va toan dién nhat*.
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Tuy nhién, iy quyén lap phap khong phai
1a su chuyén giao toan bd quyén lap phép,
ma 13 mot sy trao quyén c6 gidi han, dugc
xéc dinh rd vé chi thé, pham vi, muc dich va
ndi dung. Muc tiéu ciia co ché ty quyén 1a
bdo dam tinh linh hoat, chuyén moén hoa va
hi€u qua trong hoat dong quan 1y nha nudc,
song van phai duy tri nguyén tic moi quyén
luc trao cho cic co quan hanh phéap déu phai
duoc kiém soat boi Qudc hoi va Hoi dong
nhan dan. O goc do hién dinh, uy quyén lap
phap thé hién mdi quan hé gitra quyén lap
phap va hanh phap trong co ché phéan cong,
phdi hop va kiém soat quyén lyc nha nuéc.
Bao dam rang, quyén 1ap phap ctia Qudc hoi
kiém soat quyén hanh phap dé khong xay ra
viéc lam dung céc van ban dudi luat nham
vuot qua gidi han vé pham vi, muc dich, ndi
dung ty quyén.

Qudc hoi co thé iy quyén trong nhimng
linh vyc mang tinh k§ thuat hodc yéu cau
chuyén mén cao, chir khong duoc iy quyén
trong nhirng van dé c6 y nghia chinh tri - phap
Iy trong dai, anh huong tryc tiép dén quyén
con ngudi, quyén cong dan, t6 chirc bd may
nha nudc, hodc nhimng van dé thiét yéu. Mot
s6 qubc gia nhu Pirc quy dinh rat chat ché
vé gi6i han ndi dung ctia iy quyén lap phap
khi chi cho phép cac noi dung “khong thiét
yéu” (non-essential matter) duoc uy quyén
1ap phap va yéu cau rang bat ky vin ban uy
quyén lap phap nio ciing phai néu & pham
vi, ddi tugng va muyc tiéu ty quyén’. O Hoa
Ky, nguyén tic twong ty duoc thé hién qua
hoc thuyét khong ty quyén (non-delegation

3 Nguyén Thi Van Ha, Mot s6 vin dé vé iy quyén ldp phdp trong hoat dong phong, chong dich Covid-19, Tap

chi Nghé luat, Hoc vién Tu phap, s6 10, tr. 8-14, 2021.

4 Forsyth, C. F., Wade, W., Forsyth, C., & Ghosh, J. (2023), Wade & Forsyth's Administrative Law, Oxford

University Press.

% Bundesverfassungsgericht (German Federal Constitutional Court). BVerfGE 95, 267 (08/04/1997—1 BvR

48/94),
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doctrine) theo d6 co quan hanh phap khong
thé tw ¥ dit ra nhitng quy tic co tAm quan
trong chinh tri hoac kinh té 1on ma chua c6
su phé chuan cta co quan 1ap phap®. Nhu
vy, ban chat cua uy quyén lap phép 1a sy
can bang gitra tinh hidu qua ctia quan tri va
tinh hop hién, chinh danh cta quyén lyc 1ap
phap. Véan dé trong tim khong phai 13 ¢6 cho
phép ty quyén hay khong, ma 1a 1am thé nao
dé Quéc hoi kiém soat duoc quyén Iwc ma
minh di iy quyén.

Trong nén phap quyén hién dai, ngoai
viéc kiém soat tinh hop phap, viéc kiém soat
tinh hgp 1y cua van ban QPPL da tr¢ thanh
mot nguyén tic. Kiém soat sy hop 1y cua vin
ban QPPL phd bién c6 thé st dung co ché
kiém soat tu phap thong qua hoat dong bao
vé hién phap’. Tuy nhién, Nghi vién ciing c6
thé tham gia vao viéc kiém soat su hop 1y
cua van ban QPPL. Nghi vién Anh c6 co ché
uy ban giam sat van ban dudi luat, trong do
khong chi tham tra vé tham quyén ma con
xem xét ndi dung dudi goc do chinh sach
cong va loi ich xa hoi®. Viéc nay giap Nghi
vién bao dam rang chinh phu khong “thay
d6i chinh sach” théng qua cac quy dinh chi
tiét, khong dua vao cac yéu to tuy tién, va
khong bién uy quyén l1ap phap thanh mot
cong cu mé rong quyén hanh phap vuot qua
y chi 1ap phép.

O Viét Nam, trong bdi canh Chinh phu
va cac co quan cip bd duoc giao thim
quyén ban hanh rat nhiéu nghi dinh, nghi
quyét, thong tu, viéc thiéu mot co ché kiém
soat tinh hop 1y khién Qudc hoi thuong chi

phat hién van d& khi van ban da gy hau
qua trong thuc té - din dén giam sat mang
tinh “chita chay”, chua mang lai hi¢u qua
phong ngira. Can nhan manh ring, bd sung
co ché kiém soat tinh hop Iy théng qua giam
sat khong phai 1a sy can thiép hanh chinh
vao thim quyén cua Chinh pha, ma 1a mot
budc hoan thién tu nhién cta co ché kiém
soat quyén luc. Qudc hoi van ton trong sy
tu chu ciia hanh phép trong viéc cu thé hoa
luat, nhung dong thoi bao dam ring quyén
d6é phai dugc thuc thi trong khudn kho su
hop 1y, cong bang xi hoi va huéng dén muc
tiéu xdy dyng Nha nudc phap quyén. Noi
cach khac, giam sat tinh hop 1y khong phai
la soi xét tung cau chir cia nghi dinh hay
thong tu, ma la danh gia xem quy dinh do co
con trung thanh véi tinh than coa luat gdc,
c6 tao ganh nang khong can thiét, hodc c6
lam phat sinh “co ché xin-cho” hay khong.
Day c6 thé coi nhu mot dang thirc “bao hién
mém” ctia Qudc hoi - bao vé tinh hop hién
khong chi vé quy trinh thu tuc ma con vé
nodi dung thuc chét.

3. Thue trang phap luit vé iy quyén lap
phap va nhirng van dé dit ra trong kiém
soat hoat dong iy quyén lap phap trong
Luit Ban hanh van ban quy pham phap
luat nam 2025

Luat Ban hanh van ban QPPL nam 2025
(Luat BHVBQPPL) d3 c6 nhitng d6i méi cin
ban va toan dién vé quy trinh soan thao, ban
hanh phép luat, theo hudng tinh gon va tang
tinh linh hoat. Piém thay ddi ndi bat 1a quy
trinh xdy dung chinh sach dugc tach bach

® Strauss, Peter L., “Administrative Justice in the United States” (2016), Faculty Books, 43, https://scholarship.

law.columbia.edu/books/43.

7 Dhar, Rachana, “Constitutionality of Delegated Legislation: A Comparative Study of USA, UK, and India”, Issue

1 Int’l JL Mgmt. & Human, 5 (2022): 845.

® Secondary legislation: how is it scrutinised?, https://www.instituteforgovernment.org.uk/explainer/secondary-

legislation-scrutiny.
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khoi Chuong trinh xay dung luat, phap 1énh.
Bén canh d6, quy trinh thong qua luat ciing
dugc rut gon, tir hai ky hop (mot ky thao
luan, mot ky thong qua) xudng con mot ky
hop. Nho cdi cach nay, thoi gian soan thao
va ban hanh mot dao luat ¢ thé rat ngan tir
22 thang xudng chi con khoang 10 thang.
Dbi véi nhing truong hop ap dung thu tuc
rt gon, quy trinh xay dung chinh sach co thé
duoc luge bd, chi tap trung vao khau soan
théo chi tiét, qua d6 rat ngén thoi gian xuéng
con 1-2 thang, thay vi 7-10 thang nhu trude
day. Vé co ché tham van, Luat BHVBQPPL
hién hanh khong con bat budc phai cong khai
dé nghi xay dung chinh sach, nhung van yéu
cau phai lay y kién d6i tugng chiu tic dong
truc tiép. Thoi gian ding tai du thao luat dé
lay ¥ kién cong khai cling giam tir 60 ngay
xudng con 20 ngay, dat ra thach thirc cho
doanh nghiép, hi€p hoi va nguoi dan trong
viéc tham gia gép y. Su thay doi nay gitp
tang cudng tdc d6 x4y dung luat, nhung ciing
dat ra van dé vé thoi gian cta cac bén lién
quan trong viéc tham gia vao quy trinh tham
van chinh sach, danh gia tic dong chinh
sach, 14y y kién cua dbi twong chiu tac dong
truc tiép’.

Luat BHVBQPPL khong con yéu cau xac
dinh chi tiét néi dung duge giao quy dinh cu
thé tai diéu, khoan, diém nhu truée. Ngoai
vian ban quy dinh chi tiét va huéng dan thi
hanh luat béng hinh thirc nghi dinh, Chinh
pht dugc bd sung trd lai quyén ban hanh
Nghi quyét quy pham dé giai quyét cac van
dé cap bach, quan trong phat sinh tir thuc
tidn va dé ap dung trong mot thoi gian nhat
dinh, thuc hién thi diém mot s6 chinh sach
chua co phap luat didu chinh thudc thim
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quyén ctia Chinh phu. Cudi ciing, mét thay
ddi quan trong khac 1a thong tu hién nay c
thé ban hanh tha tuc hanh chinh, ch khong
bi gidi han chi trong truong hop duogc luat
giao nhu quy dinh trudc ddy. Didu nay cho
thiy xu huéng Gy quyén nhiéu hon cho co
quan hanh phap trong viéc ban hanh van
ban QPPL.

Van dé dit ra 1a hién nay, trong nhoém cac
vidn ban duoc iy quyén lap phap, khong co
mot ti€u chi x4c dinh, phan loai muc dd anh
hudng va tac dong cua cac vin ban, dé tir 4o
dua ra cac co ché kiém soat phu hop theo
mirc do rui ro. Theo cac tic gia, can phai
nhén thtrc 16 trong nhém céc van ban QPPL
dugc ty quyén 14p phap c6 nhirng loai vin
ban QPPL can kiém soat chit ché & dang
tién kiém két hop hau kiém, co nhing vin
ban c6 thé cho phép kiém soat, giam sat &
dang hau kiém.

Trong cac van ban iy quyén 1ap phéap hién
nay, c6 thé chia ra thanh hai nhom, d6 1a cac
van ban uy quyén 1ap phap nguyén sinh va
cac van ban iy quyén 1ap phap phai sinh. Cac
vian ban oty quyén 1ap phap nguyén sinh 1a cac
van ban Qudc hoi cho phép Chinh phu tao
1ap ra cac QPPL nguyén gbc ma chua dugc
quy dinh trong bat ctr dao luat nao, c¢6 hiéu
lwc phap 1y rang bude véi toan bd cau trac
ctia hé thong phap ludt Viét Nam ma khong
phu thudc vao hi€u lyc cua van ban luat &
cap trén gdm: Nghi dinh quy dinh céc van dé
can thiét nhung chua du diéu kién xay dung
luat; Nghi quyét giai quyét cic vin dé cap
béach, quan trong phat sinh tir thuc tién va dé
ap dung trong mot thoi gian nhét dinh; nghi
quyét thi diém mot sé chinh sach chua co
phap luét diéu chinh. Cac vin ban iy quyén

9 Lién doan Thuong mai va cong nghiép Viét Nam (2024), Bdo cdo Dong chdy phdp ludt kinh doanh 2024,

Nxb. Cong thuong, Ha Noi.
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lap phap phai sinh khac 1a cac van ban duoc
giao quy dinh chi tiét, huéng din thi hanh
luat va cac van ban QPPL cao hon da co6 hiéu
luc phap 1y.

Ngoai ra, cich phan loai thir nhat con ¢
mot cach phan loai d6 1a cac van ban uy
quyén lap phap c6 yéu t6 giéi han quyén
con ngudi va cac vin ban uy quyén lap
phap c6 yéu t6 trao quyén cho cac chu thé
phép luat. Cac vin ban uy quyén lap phap
¢ yéu tb gidi han quyén con ngudi thudng
xuyén va pho bién nhét 1a cac nghi dinh xu
1y vi pham hanh chinh. C4c nghi dinh nay
truc tiép tac dong dén cac quyén tai san,
quyén ty do kinh doanh, quyén viéc lam va
cc quyén con ngudi, quyén céng dan khac
thong qua cac bién phap xur ly vi pham.
Ngoai ra, cac thong tu, nghi dinh c6 chtra
diéu kién kinh doanh, tha tuc hanh chinh
cling la mdt dang thirc gidi han su ty do cua
cong dan. Nhu vay, can phai nhan thic 16
va ¢6 co ché giam sat phu hop véi cac van
ban ty quyén lap phap c6 yéu t gidi han
quyén con ngudi dé bao dam han ché tinh
trang lam quyén.

4. Mot s6 dé xuét ddi voi co ché giam sat
ciia Qudc hdi véi vin ban 1ap phap ay
quyén ciia Chinh phi trong Dy thao Luat
Hoat dong giam sat ciia Qudc hdi va Hoi
d(‘“)ng nhén dén (sira doi)

Dy thao Luat Hoat dong gidm sat cua
Qudc hoi va Hoi dong nhéan dan (sira d6i)"
da thiét 1ap mot co ché giam sat twong ddi
hoan thién va tién bo trong viéc kiém soat
quyén lyc dbi voi hoat dong ty quyén lap
phap. Tuy nhién, cic tac gia nhan thiy co

mét sé diém Dy thao Luat c6 thé hoan thién
hon nira ¢ d4p tng nhu cau kiém soat quyén
luc trong bdi canh méi tai Viét Nam.

Thir nhdt, khoan 3 Diéu 3 ctia Dy thdo
Luat quy dinh “bdo dam khach quan, cong
khai, minh bach, hiéu qua” chua bao gdm
yéu cau vé tinh dan chu, mot trong nhimng
doi hoi quan trong ctia Nha nude phap quyén
hién dai. Trong co cAu quyén luc nha nudc
hién dai, Qubc hoi 1a co quan quyén luc cao
nhat, nim gitr vai trd trung tdm trong viéc thé
hién y chi, nguyén vong va loi ich ciia Nhan
dan. Chinh vi vay, moi hoat dong gidm sat ctia
Qudc hoi phai bt dau tir nguyén tic dan chu
- nghia la phan anh trung thuc va da dang cac
loi ich x4 hoi, dit con ngudi va quyén cong
dan lam trung tam"'. Néu quyén lap phap thé
hién “y chi ctia Nhan dan”, thi quyén giam
sat chinh 1a “luong tdm cua Nhan dan”, la
co ché dé bao dam rang y chi, nguyén vong
Nhan dan khong bi chéch hudng, bé cong
trong qua trinh thuc thi quyén lwc. Mot Qudc
hoi chi that su dai dién cho Nhan dan khi
hoat dong giam sat ciia né khong chi nham
bao dam viéc chap hanh phap luat cua cac co
quan hanh phéap, ma con bao dam rang moi
chinh sach, moi quyét dinh ctia b may nha
nude déu hudng toi cong bang xa hoi, bao vé
quyén con ngudi va quyén cong dan trong
ca hai chiéu: loi ich cua da sb va loi ich cua
thiéu s6'.

Mot trong nhitng biéu hién cao nhét cia
dan chu la kha nang dung nap va bdo v¢ su
khéc biét. Dan chu khong dong nghia véi “y
chi tuyét ddi cta da s6”, ma 1a sy can bang
gifta ¥ chi clia da sd va quyén dugc ton tai,

19 Dy thao Luat Hoat dong gidm sat ciia Qudc hoi va Hoi ddng nhan dan (sira doi) trinh Phién hop tht 50 ciia Uy

ban Thuong vy Quéc hoi, Qudc hoi khoa XV.

D Robert Dahl A., On democracy, Yale university press, 2020.
12 John Lock, Two treatises on civil government, Vol. 9, G. Routledge and sons, 1887.
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duoc lang nghe ca thiéu s4'3. Trong qué trinh
diéu hanh dit nudc, Chinh phii thuong phai
hudng dén loi ich cia da sb, bao dam 6n dinh
kinh té, an ninh, phiic loi xa hoi - d6 1a chirc
nang quan Iy nha nudc, noi vu tién hi€u qua
tong thé. Tuy nhién, chinh cach tiép can “loi
ich t5i da clia da s6” ¢6 thé vo tinh lam ton
thuong cac nhom yéu thé, thiéu sd, hodc nhiing
ca nhan c6 hoan canh dac thu'*. Trong khi do,
Qudc hoi - véi tu cach 1a dai dién cua toan dén,
chir khéng chi cua da s - ¢6 trach nhiém bao
dam rang cac chinh sach céng va van ban uy
quyén lap phap khong duoc phép han ché bat
hop 1y t6i quyén va loi ich hop phap cua bat ky
nhém ngudi ndo. Hoat dong giam st ctia Qudc
hoi vi thé mang st ménh trung hoa loi ich, bao
vé nhimg nhom dé bi ton thuong trong xa hi -
nhur ngudi nghéo, ngudi dan toc thiéu s6, nguoi
khuyét tat, nguoi lao dong di cu, phu nit, tré
em, hodc cac cong déng chiu tdc dong bét loi tir
cac dy an phat trién. Tinh dan chii trong giam
sat biéu hién qua viéc lang nghe va dai dién cho
nhiing tiéng no6i yéu thé, thiéu sé va khong c6
quyén luc chinh tri trong x3 hoi. Khi Québc hoi
dat van dé giam sat cac chinh sach vé dat dai,
moi trudng, gido duc, y té, hay quyén tiép can
thong tin, thi cau hdi trong tam khong chi la c6
dang quy dinh ciia Hién phap, phap luat hay
khong, ma phai la “chinh sach d6 c6 cong bang
cho moi ting 16p nhan dan khéng™'s. Chi khi
Qudc hoi ding vé phia ngudi yéu thé, dan ch
mdi ¢6 ndi dung that sy, va gidm sat mdi mang
tinh nhan van - diéu 1am nén linh hon ciia Nha
nude phap quyén hién dai.

BAN VE DU AN LUAT

Thir hai, Dy thao Luat quy dinh vé nguyén
tic khach quan trong hoat dong giam sat
nhung lai chwa c6 quy dinh vé& co ché kiém
soat xung dot loi ich trong hoat dong giam sat.
“Xung dot loi ich” dwoc hiéu 1a tinh hudng
trong d6 loi ich c4 nhan, loi ich to chirc hodc
loi ich nhom ctia nguoi thue hién quyén luc
cong co thé tac dong, lam sai 1éch hoac anh
huéng dén viée thyc thi nhiém vy vi loi ich
chung'é. Trong hoat dong giam sat, xung dot
loi ich ¢o thé din dén thién vi, né tranh, hoac
ha thap tinh nghiém tic cta giam sat, khién
két luan gidm sat khong phan anh dung ban
chit vin dé. Mot trong nhiing yéu cau cot
13i ciia Nha nuéc phap quyén hién dai 1a bao
dam rang, moi quyén luc duoc thyc thi trong
khu6n kho phép 1y va khong bi chi phdi boi
loi ich ca nhan hoac 1gi ich cuc bd'’. Trong
hoat dong giam sat ciia Quédc hoi va Hoi dong
nhan dan, yéu cau dé cang tré nén cap thiét,
boi giam sat 1a céng cu thé hién quyén kiém
soat quyén lyc. Xung dot lgi ich nay sinh tir
viéc nhiéu dai biéu Québc hoi hodc Hoi dong
nhan dan déng thoi 1a l1anh dao, can bd cong
tac trong cac co quan hanh phap, tu phap hoac
don vi hanh chinh sy nghi¢p nha nudc. Bén
canh do, viéc luan chuyén can bd lanh dao
tor co quan hanh phép sang co quan dan cu
hodc nguogc lai cling lam mo ranh gidi gitra
cac nhanh quyén luc, anh huong dén tinh doc
lap va khach quan trong hoat dong gidm sat.

Thit ba, trong diém b khoan 1 Biéu 14 va
diém b khoan 1 Piéu 17 Dy thao Luat vé hoat
dong gidm sat van ban QPPL déu tap trung

13 Susen, Simon, “Jiirgen Habermas: Between democratic deliberation and deliberative democracy”, The
Routledge handbook of language and politics, Routledge, 2017, tr. 43-66.

) Michael Sandel, Phdai trai diing sai, Nxb. Tré, Ha Noi.

19 Poan Thi Quy, Quan niém ciia John Rawls vé cong bang va anh hwéng ciia né dén mot sé nha triét hoc Anh -
My dwong dai, Luan an tién si Triét hoc, Hoc vién Chinh tri quéc gia H6 Chi Minh, Ha Noi, 2020.

10 Tran Huyén Trang, Kiém sodt xung dot loi ich trong phdp ludt phong, chéng tham nhiing & Viét Nam hién nay,
Luén van thac si Luat hoc, Truong Pai hoc Luét - Dai hoc Quéc gia Ha Noi, 2020.

" Pao Tri Uc, Gido trinh Nha nwée phdp quyén, Nxb. Pai hoc Qudc gia Ha Noi, 2015.
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vao viéc kiém soét tinh hop phap ciia cac vin
ban QPPL chiu su giam sat. Hién nay, da phén
céc van ban lap phap uy quyén déu do Chinh
pht va cac co quan cap bd soan thao. Cac van
ban nay hiém khi cong khai trai v6i luat, boi
chinh céc co quan soan thao vin ban ty quyén
lap phép ciing 14 nguoi soan thao luat. Diéu
nay cho thay, néu chi kiém soat thuan tay tinh
hop phép thi cac van ban lap phap uy quyén
hiém khi vi pham phap luét do co ché ty kiém
duyét cia cac co quan soan thao. Tuy nhién,
hop phap khong dong nghia véi hop 1y va
phi hop véi tong thé hé thdng phap luat. Co
nhitng QPPL c6 thé khong tryc tiép vi pham
cac quy dinh ctia Hién phap va phap luat do
chua c6 quy dinh phép luat cu thé diéu chinh
hoic chua c6 quy tic rd rang dé giai thich sy vi
pham do ndm & “viing xam phap 1y xuat phat
tr gidi han cua ngdn nglt va nang lyc soan
thao ctia con ngudi. Vi vay, tham quyén giam
sat néu chi ding lai & viéc giam sat khi co quy
tac 1 rang thi s& khong dat hiéu qua tdi da. Co
quan gidm st can phai thyc hién quyén giam
sat ngay ca khi khong c6 luat cy thé hodc quy
dinh cu thé trong Hién phap. Viéc ndy chi co
thé thuc hién khi cong nhan cac nguyén tic
cia Hién phap va phap ludt nhu mot ngudn
b sung cho hoat dong giam sat cia Qudc hoi.

Thir tw, Dy thao Luat chua c6 sy phan
tAng trong hoat dong giam sat, chua bao dam
nguyén tic can bang giita giam sat toan dién
nhung c6 trong tAm trong diém. Pé bao dam
tinh trong diém, can phén loai dua trén muc
do6 rui ro va tac dong xa hdi cua cac van ban
dé giam sat. Cac tac gia cho rang, cac vin
ban Gy quyén lap phép nguyén sinh va cac
van ban Gy quyén lap phép phai sinh ¢6 yéu
t6 gidi han quyén con ngudi nhu cac nghi
dinh xt 1y vi pham hanh chinh can phai dugc
giam sat chit ché dudi dang giam sat bat
budc cua Uy ban Thuong vu Qudc hoi.
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Tir nhitng van dé néu trén, cac tac gia dé
xuit mot sd van dé can can nhic thém trong
Dy thao Luat Hoat dong giam sat cia Quéc
hoi va Hoi ddng nhan dan (sira d6i) nhu sau:

Thir nhdt, bd sung nguyén tic cua hoat
dong giam sat vao khoan 3 Diéu 3: “Bao dam
dan chu, khach quan, cong khai, minh bach,
hi¢u qua”.

Thir hai, b6 sung quy dinh vé kiém soét xung
dot loi ich trong hoat dong giam sat nhu sau:

1. “Pai biéu Québc héi, dai biéu Hoi
dong nhdn ddan va ngwoi tham gia hoat
dong giam sat co trach nhiém chu dong
phat hién, ké khai, cong khai va xu [y kip
thoi cdc tinh huéng cé kha ndng phat sinh
xung dot loi ich.

2. Nguoi thuc hién hoat dong giam sat
khéng dwoc tham gia tham tra, chdt van,
hodc két lugn giam sat doi véi co quan, 16
chire, don vi ma minh dang cong tac, co quan
hé loi ich truc tié,p, hodc tirng giit chirc vu
lanh dao, quan ly trong thoi gian chua du 12
thang ké tir khi chuyén céng tac.

3. Uy ban Thuong vu Quéc héi, Thuong
trwc Hoi dong nhan dan cdc cdp cé trach
nhiém thiét Idp co ché ra sodt, tiép nhdn bdo
cao va quyét dinh viéc tam dinh chi hodc
thay thé thanh vién tham gia gidm sat khi c6
can cur xac dinh xung dot loi ich.

4. Trueong hop vi pham quy dinh vé kiém
soat xung dot loi ich trong hoat dong giam
sat, tiy tinh chdt, mike do, nguoi vi pham bi
xit Iy theo quy dinh cia phép ludt va quy tac
dao dirc cia dai biéu dan cir”.

Thir ba, bd sung vao cac diém b khoan 1
Diéu 14 va diém b khoan 1 Diéu 17 trong Dy
thao ndi dung nhu sau:



Dicu 14. Hoat dong giam sat toi cao ctia
Quoc hoi

“1...

b) Xem xét van ban quy pham phap luat
quy dinh tai cac khoan 3, 4, 5,6, 7, 8 va 9
Diéu 4 cua Luat BHVBQPPL c6 dau hiéu
trai voi nguyén tic va quy dinh cia Hién
phap, luat, nghi quyét cia Qudc hdi theo dé
nghi cta co quan, ngudi ¢ thim quyén”.

Pi¢u 17. Hoat dong giam sit cia Uy
ban Thuong vu Quéc hoi

“l...

b) Xem xét van ban quy pham phap luat
quy dinh tai cac khoan 3, 6, 7, 8 va 9 Diéu
4 cua Luat BHVBQPPL co6 déu hiéu trai voi
nguyén tac va quy dinh ciia Hién phap, luat,
nghi quyét ctia Qudc hdi, phép 1énh, nghi
quyét caa Uy ban Thudng vu Qudc hoi khi ty
minh phat hién hoic theo d& nghi, kién nghi
clia co quan, ngudi cé thAm quyén”.

Thir fur, bd sung vao Dy thao Luat vé hoat
dong giam sat bat budc ciia Uy ban Thuong
vu Qudc hoi ddi v6i cac vin ban 1ap phap uy
quyén c6 riii ro cao tai Piéu 17 nhu sau:

“Chu dong giam sat bt buoc cac nghi dinh
quy dinh cdc van dé can thiét nhing chuwa di
diéu kién xdy dung ludt; nghi quyét gidi quyét
cde van dé cdp bach, quan trong phat sinh tir
thue tién va dé dp dung trong mét thoi gian
nhat dinh; nghi quyét thi diém mot sé chinh
sdch chuwa ¢6 phdp ludt diéu chinh, nghi dinh
xu Iy vi pham hanh chinh, nghi dinh quy dinh
vé cac diéu kién kinh doanh”.

5. Két luan

Trong bdi canh Viét Nam dang day manh
xdy dung Nha nudc phap quyén xa hoi chu
nghia, hoat ddng giam sat cua Quédc hoi va Hoi

BAN VE DU AN LUAT

dong nhan dan c6 ¥ nghia quan trong - khong
chi nhu mdt chirc nang hién dinh, ma con la
tru cot bao dam dan chi, phap quyén va trach
nhiém giai trinh trong toan bo hé théng chinh
tri. Gidm sat 1a cong cu dé Nhan déan thyc hién
quyén 1am chi, 1a phuong thire dé kiém soat
quyén luc, phong ngira lam quyén, bao dam
rang quyén luc nha nude duoc van hanh dung
muc tiéu “vi dan, do dan va cua dan”.

Trong mot b may hanh chinh ngay cang
mo rong va phuc tap - noi quyén lyc hanh
phap dé bi chi phdi béi loi ich cuc bd, gidm
sat chinh 1a “vong kiém soat mém” gitip diéu
chinh hanh vi quyén luyc bang 1y tri, dao dirc
va trach nhiém. Thyc tién phat trién dat nudc
thoi gian qua cho thay, giam sat khong chi
nham phat hién sai pham, ma con 1a cong cu
hoc hoi chinh sach, cai thién thé ché va cung
¢b niém tin cong chiing. Khi Qudc hoi va Hoi
ddng nhan dan thuc hién gidm sat mot cach
ddc 1ap, khach quan, dua trén béng chung va
vi loi ich cong, thi mdi cudc giam sat déu tro
thanh dip dé ra soat chinh sach, diéu chinh
thé ché, khic phuc bit cap trong quan trj nha
nude. Chinh thong qua giam sat, tiéng néi clia
nhan dan duoc dua trd lai ban nghi s ciia Nha
nudce, bién dan chu khong con la khau hiéu,
ma trod thanh co ché van hanh thuc té. Tuy
nhién, bdi canh hién nay ciing dit ra nhiéu
thach thirc méi cho hoat dong giam sat.

Hoat dong giam sét chi co thé bao dam thuc
chét khi Qudc hdi va cac co quan chuyén mon
thuc sy nhan thie duoc tim quan trong cua
hoat dong nay, dau tu nguén luc dé thuc thi
mot cach khach quan, nghiém tac. Céc thiét ké
thé ché rat quan trong dé hoat dong giam sat
dién ra hiéu qua, d6 14 co quan giam sat phai c6
thuc quyén, muyc tiéu gidm sat phai 1a thuc chit
hudng dén bao vé nén dan chi - phap quyén,
xung dot loi ich can phai kiém soétm

NGHIENCUU

S6 03 (506), Ky 1 - Thang 12/2025

LappHAp 2 1



