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Toém tit:

Luat Gido dyc dai hoc nam 2012 (stra d6i, bd sung nam 2018) di bude dau
thuc hién viéc déi m&i can ban, toan dién vé gido duc dai hoc theo hudng
tu cha. Trong bdi canh Dy thao Luat Gido duc dai hoc (stra déi) dang duoc
Quéc hoi xem xét voi ky vong tao ra mot budc dot pha, bai viét nay tap
trung phan tich mot khia canh phap 1y trong yéu ciia tu chit: nang luc phap
luat cia co so gido duc dai hoc khi tham gia vao quan hé phap luat déu tu va
quan hé phap luat doanh nghiép. Bai viét 1am rd nhitng bat cap, thiéu dong
bo gitta quy dinh ctia Du thao Luét v&i Luat Pau tu va Luat Doanh nghiép,
dac biét 1a khi co sd gido duc dai hoc cong 1ap tham gia vdi tu cach la nha
dAu tu hodc khi thanh 1ap doanh nghiép khoa hoc va cong nghé. T do, cac
tac gia dé xuit cac gop ¥ stra ddi, bd sung cu thé cho Didu 44 (vé dau tu) va
biéu 28 (Vé hoat dong khoa hoc cong ngh€) cuia Dy thao Luat, nhim thao
g0 céc rao can phap 1y dang ton tai va bio dam sy thong nhét, dong bo trong
hé thong phap luat Viét Nam.

Abstract:

The 2012 Law on Higher Education (amended and supplemented in 2018)
has initiated a fundamental and comprehensive reform of higher education
towards autonomy. In the context of the Draft Law on Higher Education
(amended) being reviewed by the National Assembly with the expectation
of creating a breakthrough, this article focuses on analyzing a critical legal
aspect of autonomy: the legal capacity of higher education institutions
when participating in investment and enterprise legal relations. The article
clarifies the inadequacies and lack of synchronization between the Draft
Law’s provisions and the Law on Investment and the Law on Enterprises,
especially when public higher education institutions act as investors or
establish science and technology enterprises. Based on this analysis, the
authors propose specific amendments and supplementations to Article 44
(on investment) and Article 28 (on science and technology activities) of the
Draft Law, aiming to remove existing legal barriers and ensure consistency
within the Vietnamese legal system.
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DAin nhip

Trong xu thé chung cla toan cau vé
chuyén d6i nén kinh té thi truong, dic biét 1a
dudi anh huong ciia Hoc thuyét Quéan 1y cong
moi, cac co s¢ giao duc dai hoc (CSGDDH)
cong lap dang c6 su dich chuyén manh mé tir
mo hinh hoat dong theo co ché hanh chinh
- su nghiép sang hoat dong theo co ché thi
truong va phuong thirc quéan tri cia doanh
nghiép. Tai Viét Nam, chu truong nay dugc
thuc hién thong qua con duong “xa hoi hoa
su nghiép gido duc”, trao quyén ty chu toan
dién cho cac CSGDDH.

Viéc trao quyén tu chu sau rong, dac biét
1a quyén “dugc thanh 1ap... doanh nghiép
khoa hoc va cong nghé”, d khién cac truong
dai hoc khong con thuan tay 1a don vi hanh
chinh - sy nghiép, ma dan van hanh nhu
nhiing thuc thé kinh té ning dong. Tuy nhién,
su dbi méi nay ciing tao ra mot nhu cau cép
thiét 1a phai cdu tric lai nang luc phap luat
cua CSGDDH véi tu cach 1a mot phap nhan,
ddng thoi doi hoi phap luat phai co su théng
nhat gitta Luat Gido duc dai hoc véi Luat
Doanh nghiép va Luat Pau tu.

1. Xu hwéng dich chuyén ning luc phap
luat cta co s& giao duc dai hoc

Hoc thuyét Quan 1y cong méi (New
Public Management) 1a sy két hop giita cac
nganh kinh doanh va kinh t&'. Méi lién hé
ctiia Hoc thuyét Quan 1y cong méi véi kinh
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doanh thong qua cac khai niém nhu quan ly
phi quan liéu, quan ly méi, Nha nude doanh
nhan va khai niém vé& su xuét sic; mdi lién
hé ctia nd véi kinh té hoc thong qua Iy thuyét
dai dién, 1y thuyét lya chon cong va Iy thuyét
chi phi giao dich%. Khai niém Hoc thuyét
Quan 1y cong méi c6 thé hiéu 1a viéc chuyén
giao cac quy trinh quan ly, bdo cdo va trach
nhiém giai trinh cta cac to chirc cong sang
cac phuong phap cia khu vuc tu nhan’. Sy
chuyén dich theo hudng phan héa dich vy, tir
viéc cung cip dich vu xa hoi ndi chung sang
cung cip mot s6 dich vu linh hoat, giam chi
phi chi tiéu cong va chuyén tir viéc Nha nudc
mua sim hang hoa sang hang héa do Nha
nudc quan ly*. Muc dich cta tu nhan hoa 1a
chuyén d6i cac doanh nghiép hodc co so kinh
té cong thanh doanh nghiép hoic co so kinh
doanh tu nhan bang cach chuyén giao quyén
s& hiru, mot phén hoac toan bo, cho cac ca
nhan/td chic tu nhan nham tao dicu kién
thuan 191 cho hoat dong cuia thi truong tu do°.

Su chuyén d6i nay phan anh xu huéng toan
cau trong cai cach khu vuc cong theo Hoc
thuyét Quan 1y cong méi, von chu truong ap
dung co ché thi truong va phuong thirc quan
tri ctia doanh nghiép vao céc to chuc cong
dé nang cao hi¢u qud va tinh tu chiu trach
nhiém®. Sy chuyén dich cac dich vu cong
duoc dinh nghia l1a cdc nhiém vu xa hoi dugc
thyc hién trong pham vi quan 1y hanh chinh
cong truyén théng sang co ché thi truong, dé

.....

" Omiirgoniilsen, U., “Kamu Sektériiniin Yonetimi Sorununa Yeni Bir Yaklasim: Yeni Kamu Isletmeciligi”, In

Cagdas Kamu Yonetimi 1, Ankara: Nobel, 2003, p. 8.

2 Serap Ates, “Yeni Kamu Yonetimi Anlayisimin Paradigmalari: Ozellestirme Ve Yeni Kamu Isletmeciligi (Yki)
Uzerinden Teorik Bir Inceleme”, Social Sciences Studies Journal, 2024, p. 1566.

3 Yerlikaya, F. B., & Altan, Y., “Yeni Kamu Isletmeciligi Kapsaminda Yeni Kurumsal Iktisat Anlayisinin Kamu
Kurumlar: Uzerindeki Etkisi”, Siileyman Demirel Universitesi Sosyal Bilimler Enstitiisii Dergisi, Vol. 44, 2022,
p. 140- 159.

9 Serap Ates, “Yeni Kamu Yonetimi Anlayisimn Paradigmalari: Ozellestirme Ve Yeni Kamu Isletmeciligi (Yki)
Uzerinden Teorik Bir Inceleme”, Social Sciences Studies Journal, 2024, p. 1567.

5 Dogan, M., Isletme Ekonomisi ve Yénetimi, izmir: Anadolu Matbaacilik, 1995.

 Christopher Hood, “4 Public Management for all Seasons?”, Public Administration, Vol. 69, No. 1,1991, p.
3-19, DOLI: https://doi.org/10.1111/j.1467-9299.1991.tb00779.x.
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bao dam hiéu qua va nang suit trong viéc sir
dung tai nguyén va hop ly hoa cac quy trinh
quan ly vé mat kinh té, dic biét la nhitng nd
luc da dugc thyc hién dé ngan ngira lang phi
tai nguyén trong quan 1y to chiic v tao ra
mot md hinh quén 1y linh hoat, minh bach va
¢6 trach nhi€m giai trinh, khong bi rang budc
bdi cac quy tic va quy dinh quan liéu’.

O Viét Nam, viéc thay doi tu duy chuyén
d6i sang nén kinh té thi truong dinh hudng
xa hoi chu nghia dugc Nha nudce thuc hién
bat dau tir nim 1986°. Trién khai cong tac xi
hoi hoa gido duc bat dau tir nam 1999°. Viéc
tu chu gido duc dai hoc (GDPH) di trién
khai thye hién bat ¢au nam 2005'°. Nhu vay,
trong xu thé chung cua toan ciu vé chuyén
d6i nén kinh té thi truong thi sy déi méi
tu duy trong linh vuc GDDPH & Viét Nam
di theo hudng “xa hoi hoa sy nghi¢p gido
duc™'! khac véi qubc gia khic 1a “tu nhan
hoéa gido duc”, nhung cé diém chung l1a thyc
hién chii truong trao quyén ty chi toan dién
cho cac CSGDPH cong lap, vé quyén han
va trach nhiém'2,

Nhu vdy, chiing ta c6 thé thdy xu hudng
trong quan hé quan Iy cta Nha nude d6i voi

GDDH la sy dich chuyén nang lyc phap luat
cua CSGDDBH ¢ khu vyc cong hoat dong
theo co ché hanh chinh - sy nghiép sang hoat
dong theo co ché thi trudng va phuong thirc
quéan tri ctia doanh nghiép theo Hoc thuyét
Quan 1y cong méi. Véi nhitng d6i méi 46 da
tao ra mdt sy bung nd vé nhu cau: (i) Can
c4u trac manh mé quy dinh vé nang luc phap
luat cia CSGDDH dudi tu cach 1a mot phap
nhan; (i) Va doi hoi viéc 1ap phap khong
nhiing phai phi hop, ma con phai théng nhét
vé thuc thi gitta Luat GDDH vai Luat Doanh
nghiép, Luat Dau tu.

2. Tw chii vé ning lyc phap luat khi co
s¢ giao duc dai hoc tham gia vao quan hé
phap luat diu tu va doanh nghiép

Theo truyén thdng, cac truong dai hoc
cong lap duoc xac dinh 1a don vi sy nghiép
cong 1ap, mot thiét ché hoat dong chu yéu
bang ngan sach nha nudc, thuc hién chuc
nang phuc vu quan ly nha nudc va cung
cap dich vu cong, c6 tu cach phap nhan phi
thuong mai dugc quy dinh tai Piéu 76 Bo
luat Dan sy nam 2015. Tuy nhién, khi dugc
trao quyén tu chu sau rong vé to chirc nhan
su, tai chinh, tai san, dau tu, hop tac quéc

7 Serap Ates, “Yeni Kamu Y&netimi Anlayisiin Paradigmalari: Ozellestirme Ve Yeni Kamu Isletmeciligi (Yki)
Uzerinden Teorik Bir Inceleme”, Social Sciences Studies Journal, 2024, p. 1569.

8 Nam 1986, sau Dai hoi Pai biéu toan quc 1an thir VI ciia Dang Cong san Viét Nam “coi nén kinh té ¢6 co cu
nhiéu thanh phan la mét ddc trung ciia thoi ky qua d@6”, tao nén sy bung nd manh mé vé nhu cau so hiru tu nhan
dbi véi tai san va nhu cau co ciu phap Iy mot cach c6 hé thdng vé so hitu tu nhan. Xem: Dang Phudc Thong,
Bang ky quyén doi voi tai san trong phdp ludt Viét Nam, Luan vin Thac si, Truong Dai hoc Luat TP. Ho Chi
Minh, nam 2018, tr. 14.

% X4 hoi hoa céc hoat dong gido duc, y té, vin hoa, thé thao 1a van dong va t6 chirc su tham gia rong rai cua
nhan dén, cla toan xa hoi vao su phat trién cac su nghlep d6 nham tung bude nang cao muc hudng thu Ve
gido duc, y té, van hoa, thé thao trong su phat trlen vé vat chat va tinh than ctia nhan dan (Dleu 1 Nghi dinh s6
73/1999/ND-CP ngay 19/8/1999 cua Chinh phu vé chinh sach khuyén khich xa hoi hoa d6i voi cac hoat dong
trong linh vuc gido duc, y té, vin hoa, thé thao).

10 Muyc tiéu cu thé ctua Chinh phu thyc hién trong giai doan 2006-2020 1a: Hoan thién chinh sach phat trién giao
duc dai hoc theo hudng bao dam quyén tu chu va trach nhiém xa hoi ctia co s gido duc dai hoc, sy quan ly cia
Nha nude va vai tro giam sat, danh gid cua xa hoi ddi voi gido duc dai hoc (Nghi quyét s6 14/2005/NQ-CP ngay
02/11/2005 ciia Chinh phu vé d6i méi co ban va toan dién gido duc dai hoc Viét Nam 2006 - 2020).

M Pidu 12 Luat Gido duc nam 2005 (stra ddi, bd sung nam 2009, 2014, 2015, 2019).

12 Pidu nay dugc thé hién rd nét qua Didu 14 Dy thao Luat GDDH (stra d6i), ngay 08/10/2025.
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t&'%, ddc biét 1a quyén “duwoc thanh ldp trung
tdm nghién ciru va phdt trién, trung tam doi
moi sang tgo, doanh nghiép khoa hoc va
céng nghé™*. Véi sy ghi nhin quyén nay,
cac truong dai hoc cong lap khong con thuan
tuy 1a mot don vi hanh chinh - su nghiép,
ma dan van hanh nhu nhimg thyc thé kinh té
nang dong trén thi truong, cd hoat dong tao
ra lgi nhuén dé tai dau tu, tiém can véi méd
hinh doanh nghiép.

Tuy nhién, khi xem xét tinh phu hgp va
ddng bo v6i cac luat khac, co thé thay viéc
Luat GDDBH m¢ rong ghi nhan thém céc
quyén ty chi cho CSGDPH (ndi trén) ciing
tao ra nhiéu thach thirc vé nang luc phap luat
khi CSGDDH tham gia vao cac quan hé phap
1y khac. Cu thé:

2.1. Truwong hop khi co so gido duc dai
hoc tham gia vao quan hé phdp ludt didu tw
véi tw cdch la mét nha dau tw

Luat Gido duc quy dinh “Pdu tw trong
linh vuc gido duc la hoat dong dau tr dac
thu thuoc linh vuc dau tw cé dieu kien va
dwoc wu dai dau tw. Nha nwée wu tién dau
tie cho gido duc; khuyén khich va bdo hé cdc
quyén, loi ich hop phdp ciia té chire, cd nhdn
trong nudc, nguoi Viét Nam dinh cu o nudc
ngodi, té chire, ¢ nhan nudc ngoai dau tuw
cho gido duc. Ngan sach nha nudc phai giir
vai tro chii yéu trong tong nguon lic dau tu
cho gido duc™'. Theo Diéu 16a Luat GDDH
hién hanh thi “Nha dau tu la t6 chitc, ca nhan
trong nudc hodc nwde ngoai dau tw thanh
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ldp co so giao duc dai hoc tu thuc, co so gido
duc dai hoc tw thuc hoat dong khong vi loi
nhudn bang nguon von ngoadi ngdn sach nha
nude'®. Tuy nhién, khai niém nay c6 su khac
biét voi khdi niém nha dau tu da ghi nhan
trong Luat Pau tu nam 2020 “nha ddu tw
trong nuéc la cd nhédn c6 quoc tich Viét Nam,
16 chirc kinh té khong cé nha dau tw nwde
ngodi la thanh vién hodc c6 dong” (khoan
20 Piéu 3), va truong hop co td chire kinh té
¢6 vbn dau tu nudc ngoai dau tu vao GDPH
thi phai dap tmg thém diéu kién 13 td chirc d6
khong c6 nha dau tu nudc ngoai nim giir trén
50% von diéu 1 (diém b khoan 1 Diéu 23
Luat Pau tu nam 2020). C6 quan diém cho
rang, khai niém nha du tu & 02 luat néu trén
thiéu nhat quan, gay kho khin trong viéc ap
dung phép luat"’, dic biét 1a thiéu phan dinh
& mdi quan hé gitta nha dau tu, Hoi dong
truong, Ban giam hi¢u cua trudong tu thuc
dan dén nha dau tu can thi€ép sau vao hoat
dong chuyén mon cua nha truong!'®. Cac quy
dinh néu trén hudéng dén diéu chinh dau tu
d6i voi GDPH tu thyc, tuy nhién khi GDDH
cong 1ap dugc trao nhidu quyén ty ch, trong
d6 co quyén tham gia vao hoat dong dau tu
thi ciing can diéu chinh lai cac quy dinh dé
huong loi cong bang va canh tranh binh dang
voi1 GDDH tu thuc.

Khac véi don vi su nghiép ndi chung, don
vi sy nghiép GDDPH c6 muc dich hoat dong
mang tinh dac thu la tinh chuyén moén hoa
cao va siu ciia nganh hoc hudng dén dao tao
con ngudi khong chi phu hop véi doi sdng,

13 Khoan 1 Piéu 14 Dy thao Luat GDPH (sira d6i), ngay 08/10/2025.
14 Khoan 1 Diéu 27 Dy thao Luat GDPH (sira d6i), ngay 08/10/2025.
15 Xem: khoan 3 Diéu 1 Luat sb 44/2009/QH 12 sira doi, bo sung mét sé diéu cua Luat Gido duc, da sira doi Diéu

13 Luét Gigo duc nam 2005 vé dau tu cho giao duc.

16 Khoan 11 Diéu 1 Luat sb 34/2018/QH14 sira d6i, bd sung mot s6 diéu cia Luat GDDH, da bd sung Diéu 16a

Luat GDPH nam 2012 vé nha dau tu.

1" Uy ban Vin hoa va Xa hoi ciia Qudc hoi, Bdo cdo s6 882/BC-UBVHXH15 ngay 12/8/2025 vé Thim tra so bé
Du dan Ludt sira doi, bo sung mot so dieu cua Ludt Gido duc, nam 2025, tr. 12.

19 Uy ban Vin hoa va Xa hoi ciia Quéc hoi, tldd, tr. 9.
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van hoa, xa hoi Viét Nam ma con tao nguén
lao dong c6 nang lyc sang tao dé phat trién
nganh, linh vyc qubc gia'®. Muc dich nay ¢
su tach biét rd v6i muc dich hoat dong dau tu
cho GDPH hudng dén thuc hién trach nhiém
dao duc ddi véi xa hoi dudi danh nghia phi
loi nhuan va/hoac vi muc dich lgi nhuéan
trong khuon kho phap ludt. Mot nghién ciru
cling chi ra rang, sy khéc biét trong muc dich
hoat dong cia GDDH khong dong nhét voi
khu vuc doanh nghiép: (i) Doanh nghiép
mong mudn do luong lgi nhuan mét cach dé
dang thong qua loi nhudn va thu nhép, va néu
duoc giao dich cong khai thi thong qua gia
¢6 phiéu. Doanh nghiép c6 thé danh gia san
phim ctia minh trén thi truong; (ii) Nguogc
lai, két qua cia GDPH kho do ludong hon,
va bat ké sy tham nhiing ctia quan tri chung,
truyén théng nay van c6 mot s6 anh huong.
Quyén cong tac lau dai cua giang vién va
quyén tu do hoc thuat mang lai su on dinh
trong cong viéc va quyén tu do ngdn luin
hau nhu thiéu ving su ling nghe trong khu
vuc doanh nghiép?’. Vi vay, viéc lam rd hon
nita nhitng diém giao thoa vé mat phap 1y khi
thuc hién chu truong “tu cha hoan toan cua
dai hoc cong 1ap”, va “xa hdi hoa sy nghiép
gido duc boi dai hoc tu thuc” khi CSGDDPH
tham gia quan hé phap luat dau tu véi tu cach
14 mot nha dau tu 1a diéu can thiét.

Nghién ctru mbi lién hé gitta Luat GDPH
v6i Luat Pau tu cho thay c¢6 03 van dé can

gidi quyét trong Luat GDDH khi stra doi la:
(i) Lam 16 diéu kién dau tu trong linh vyc
GDDH gdm nhiing diéu kién gi? (ii) Lam 5
nhing ndi dung duoc wu dii dau tu trong linh
vuc GDPH gom nhimng wu dai gi? (iii) Lam
16 co ciu ti 1& ngan sach nha nudc trong vai
trd chu yéu trong tong ngudn luc dau tu cho
gido dyc so véi von ciia nha dau tu trong von
diéu 18 1a bao nhiéu? Trong phién ban Du thao
Luat GDPH (sira d6i) ngay 08/10/2025 (Dy
thao Lut) tai Diéu 44 chi néu ra cac nguyén
tac chung vé& “Pau tu trong GDPH” (khoan
2 Diéu 44), dan chiéu chung dén thuc hién
“hoat dong dau tu” theo “phap luat vé dau tu,
phép luat vé gido duc va quy dinh khac cua
phap luat co lién quan” (khoan 1, 2 Didu 44)
va giao cho Chinh phu quy dinh “diéu kién,
quy trinh, tha tuc, linh vuc uu tién, tham
quyén va trach nhiém ddi véi hoat dong dau
tu trong va ngoai nudéc vao GDPH”. Theo
nhom tac gia, hudng xdy dung quy dinh tai
Diéu 44 Dy thao Luat hién nay chua dap tng
duoc yéu cau dé ra*' va tiém an phat sinh
nhiéu bat cap khac.

Boi 18, trong khoa hoc phap 1y “dau tu
trong GDDH” khong ddong nhit véi khai
niém “hoat dong dau tu”, ma nod con duoc
cAu thanh thém nhiéu ndi dung khac, nhu: (i)
Diéu kién dé tham gia vao viéc dau tu cho
GDPH dé dugc hoat dong; (ii) Nhitng wu
dai cu thé vé dau tu cho GDDH, dic biét 1a
cong lap khi tu chit hoan toan, nhit 13 trong

19 Ban chat GDDH phai la don vi hoat dong phi loi nhuén nén yéu té doanh thu, lgi nhuén (2 myc tiéu quan trong
nhét ctia doanh nghiép thong thuong) s& khong thé dugc xem 14 cic muc tiéu duy nhat va quan trong nhat. Thay
vao d6, chét lwong do tao, sy thinh cong cua sinh vién, két qua nghién ciru va chuyén giao tri thirc phai xem 1a
nhitng muc tiéu quan trong hon so véi muc ti€u vé tai chinh nhu doanh thu, loi nhuan. Xem: Nguyén Thi Minh
Phuong, “Nang luc canh tranh cua cac co so gido duc dai hoc cong ldp trong béi canh tw chit dai hoc o Viét
Nam: Mot nghién ciru dinh tinh”, Tap chi Giao duc, tap 22, sb 19, nam 2022, tr. 40.

20 Lazerson, M. (2010), “Chapter 3. Who governs higher education?”, In Higher Education and the American
Dream, Central European University Press, DOI: https://books.openedition.org/ceup/798.

2D Céc yéu cau dé ra can hoan thién Luat GDDH (stra d6i) gdm: Bd sung cac quy dinh va chinh sach uu tién dau
tu; x6a bo rao can ddi véi ddu tu tuw nhan trong phat trién GDDH, tao didu kién thun loi cho cac thanh phan kinh
té tham gia; tao co s& phép 1y 16 rang, thong nhét dé giai quyét kho khin, vudng mac trong qua trinh thyc thi.
Xem: Chinh phu, 7o trinh s6 819/TTr-CP ngay 23/9/2025 vé Dy dn Ludt GDPH (sita déi), nam 2025, tr. 8, 9.
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b6i canh GDDH mudn kéu goi dau tu dé mo
rong quy mo, chat lugng va hoi nhap qudc
té2; (iii) Quyén tham gia vao cic van dé
quan tri GDPH cta nha dau tu trong pham
vi von gop nham tao méi truong canh tranh
cong bang véi cac chu dau tu tham gia dau tu
GDDH cong lap va GDPH tu thuc. Han ché
nay cling da dugc B Gido duc va bao tao
thira nhan 1a chua c¢6 quy dinh vé viéc gop
von ciia cac CSGDDPH tu thue ma cu thé 1a
vé ty 1& von va chuyén nhugng von gop, gy
kho khan trong cong tac quan ly, giam sat ctia
co quan quan ly nha nudc va cho chinh hoat
dong cia CSGDPH trong xéac dinh quyén va
trach nhiém giita cac bén gop voén ma truc
tiép 1a khi c6 thay doi co céu s& hitu®,

Thay vi tao ra mot co ché thong sudt, Piéu
44 Dy thao Luat lai khong giai quyét dugc
cac van d& phap ly dic thu cua CSGDPH
tham gia quan hé phap luat dau tu. Thiéu
vang cac dinh nghia va quy dinh mang tinh
“bac cau” dé hai hoa hoa phap luit GDDH
v6i phap luat dau tu. Didu ndy co thé dan
dén su tuy nghi trong dién giai cua co quan
hanh chinh nha nuéc va khong nhit quan
trong 4p dung. Hon nira, thu tuc thanh lap
cac CSGDPH c6 yéu té dau tu, thay vi dugc
don gian hoa lai ¢6 nguy co trdé nén phure tap
va thiéu minh bach hon, vi khong c6 nguyén
tac xtr sy chung & tam luat.

Kién nghi: Can sira d6i Diéu 44 Dy thao
Luat theo huéng bd sung cac quy tic xur su
chung vé& 04 van dé trong tam: (i) Lam rd
diéu kién dau tu trong linh vuc GDPH; (ii)
Lam rd nhimg ndi dung duoc wu dii dau tu
trong linh vuc GDPH; (iii) Lam rd co cu
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ty 1¢ ngan sach nha nudc trong vai tro chu
yéu trong tong ngudn lyc dau tr cho GDPH
so v6i von cta nha dau tu trong von diéu 1¢,
gdn voi quyén tham gia vao quan tri GDDH
ctia nha du tu ma khong din dén xung dot
hay can thi¢p sau vao chuyén mon; (iv) Nén
b6 sung mot khai niém vé “Dau tu trong
GDDH” (pham vi bao quat) ngoai viéc dinh
huéng khuon khd “hoat dong dau tu” (pham
vi hep) trong khoan 1 Piéu 44 Du thao Luat
dé tuong ximg vi tén goi diéu luat.

Nhu vay, thay vi giao nhi¢ém vu hoan toan
cho Chinh phii truc tiép xay dung phép luat
dé diéu chinh cac van dé “diéu kién, quy
trinh, th tuc, linh vyc wu tién, thim quyén va
trach nhiém ddi voi hoat dong dau tu trong va
ngoai nudc vao GDPH” (khoan 3 Diéu 44),
Du thao Luat nén quy dinh r6 hon cac nguyén
tac chung diéu chinh cac van d& cbt 16i néu
trén 101 moi giao cho Chinh phii hudng din
thi hanh. Piéu ndy s&é mang dén su an tim hon
cho cac nha dau tu trong va ngoai nudc vé
tinh 6n dinh khi p dung diéu khoan phap luat
trén thuc té. Vi, thay d6i Nghi dinh ctia Chinh
phi bao gid ciing d& dang hon sira doi Luét,
nén dé& dan dén rui ro cho nha dau tu khi tinh
toan gitta chi phi dau tu, thoi gian dé thu hoi
vbn va tao lgi nhuén dé tai dau tu vao GDPH.

2.2. Truwong hop co so gido duc dai hoc
cong lap thanh ldp doanh nghiép (hodc
tham gia vdi tw cach la chu s¢ hiru doanh
nghiép) theo quy dinh cua Ludt Doanh
nghiép dé hoat dpng trong linh vuc khoa
hoc va cong nghé

Hién nay, ca nudc c6 198 CSGDDH cong
1ap (trong d6 c6 172 CSGDDH truc thude

2 Chang han dau tu xdy dung ky tic x4 cho sinh vién; dau tu xay dung cing tin trudng hoc bao dam chét lugng
vé sinh an toan thyc pham; dau tu xay dung khu ty hoc gan véi thu vién sach va cung cap d6 uong... Nham dap
ung ky vong hon doi voi sinh vién quoc t€ dén Viét Nam; va dap ung noi an chon ¢ doi vai sinh vién ngheo di

hoc tai cac d6 thi 16n c6 muc chi phi sinh hoat cao.

2) Bo Gido duc va DPao tao, Bdo cdo s6 1548/BC-BGDDT ngay 20/9/2025 vé tong két viéc thi hanh Ludt GDPH,

nam 2025, tr. 26.
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cac bd, nganh, co quan trung uong, tdp doan
nha nudc, 26 CSGDPH tryc thuoc Uy ban
nhan dan céc tinh, thanh phé truc thudc trung
wong)*. Thém vao d6, Nha nuéc dang doi
mdi phuong thire quan 1)'7 giéo duc dai hoc tur
phuong thirc quan ly tién kiém sang phuong
thirc quan Iy hau kiém?, nén viéc tang quyen
tu chu cho 172 co s6 GDPH la diéu tat yéu.
Tuy nhién, khi duoc ting quyén ty chu thi
cau hoi dat ra 1a CSGDDPH cong lap c6 dugce
quyén thanh 1ap doanh nghiép thudc hoic
truc thudc cuia minh hay khong?

Xét khoan 2 Diéu 17 Luat Doanh nghiép
nim 2020 (stra d6i, bd sung nim 2022,
2025) quy dinh vé cac truong hop to chirc,
¢4 nhan khong c¢6 quyén thanh lap va quan
1y doanh nghiép tai Viét Nam, nhung khong
¢ trudng nao quy dinh cAm phap nhén Ia
CSGDDH hoat dong theo Luat GDDPH
thanh 14p va quan 1y doanh nghiép tai Viét
Nam. Trong khoan 6 Piéu 41 Luat GDPH
hién hanh ciing ghi nhan CSGDDPH trong
hoat dong khoa hoc va cong nghé co quyén
“Thanh ldp t6 chirc nghién ciru va phat
trién, t6 chirc dich vu khoa hoc va cong
nghé, doanh nghiép khoa hoc va cong
nghé”. Nhu vay, viéc cho phép CSGDDbH
thanh 13p doanh nghiép khoa hoc va cong
nghé 1a diéu khong méi, nhung thuc té viée
trién khai ni dung nay rat han ché.

Trong Béo cdo vé tong két thi hanh Luat
GDDH cua Bo Gido duc va Pao tao khong
néu ndi dung tong két vé viéc thanh lap va
hoat dong cua t6 chirc nghién ctiru va phat
trién, t6 chure dich vu khoa hoc va cong nghé,

doanh nghi¢p khoa hoc va cong nghé tai
CSGDDH?®. Nguyén nhan ma B Giao duc
va Pao tao chi ra khién cho khoan 6 Diéu
41 Luat GDPH hién hanh khong trién khai
dugc trén thyc té 1a do chinh sach vé quyén
so hiru két qua nghién ctru va chinh sach dau
tu, gop von cta co s¢ GDPH cong 1ap vao
cac doanh nghiép khoi nghiép, doanh nghiép
khoi ngudn con gip nhiéu rao can vé phép ly
(nhu quy trinh xay dung va phe duyét d¢é 4n,
dinh gia tai san, ddu gia quyen cho thué tai
san...), diéu nay ciing dan dén viéc CSGDDH
cong lap chua thé tham gia gop von bang gia
tri thuong hiéu hay quyén s hiru tri tug, va
cling khong thé dinh gia tai san tri tué nham
thanh 14p doanh nghiép khoi ngudn va khoi
nghiép?’. Mot nghién ctu ciing chi ra rang,
thuc tién thanh lap cac doanh nghiép spin-off
(doanh nghiép khoi nguon tir két qua nghién
ctru) tai cac truong dai hoc, vién nghién ctru
0 Viét Nam hién nay van con d6i mit véi
nhiéu rao can phap 1y chua duoc giai quyét
trigt dé>.

Vi nhimg bat cdp da duge Bo Gido duc
va Pao tao va cac nha khoa hoc chi ra, nhung
trong khoan 1 Diéu 28 Du thao Luét, ndi dung
nay van tiép tuc duy tri theo huéng bai bo loai
hinh “t6 chirc dich vu khoa hoc va cong nghé”,
va chi gitr lai 02 hoai hinh 1a “Co s¢ gido duc
dai hoc duogc thanh 1ap t6 chirc nghién ctu,
ddi méi sang tao va doanh nghiép khoa hoc,
cong ngh¢ theo quy dinh cta phap luat”. Quy
dinh nay khong nhiirng khong mang tinh dot
phé cho tmg dung khoa hoc cong nghé gin
lién gitra CSGDPH véi doanh nghiép, ma

2% Chinh phu, To trinh s6 819/TTr-CP ngay 23/9/2025 vé Dy dn Ludt GDDH (sita doi), nam 2025, tr. 2.

2% Chinh phu, tldd, tr. 10.

20 Bo Gido duc va Dao tao, Bdo cdo s6 1548/BC-BGDDT ngay 20/9/2025 vé tong két viéc thi hanh Ludt GDPH,

nam 2025, tr. 11, 12.
27 Bo Gido duc va Dao tao, tldd, tr. 31, 38.

Vit Thi Hong Yén, “Thanh ldp doanh nghiép spin-off - Thuec trang quy dinh phdp ludt va giai phdp hoan thién”,
Tap chi Kinh té, phap ludt va quan ly, tap 7, sO 4, nam 2023, tr. 4914 — 4923, DOI: https://doi.org/10.32508/

stdjelm.v7i4.1301.
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con duy tri tinh trang quy dinh mang tinh hinh
thire, kho trién khai trén thuc tién.

Kinh nghiém nudc ngoai cho thiy, & cac
khu vuc chau My va mot s6 nudc chau Au,
doanh nghi¢p khoi ngudn tir két qua nghién
ctru dugce dinh nghia 1a cong ty dugc thanh
1ap boi cac nhan vién cua truong dai hoc”.
Don cu nhu nam 1998, Google chinh thirc
duoc thanh 1ap dudi sy hau thuin cua Pai
hoc Stanford (gbp vén bing quyén s
hiru sang ché “ky thuat sip xép trang web
PageRank”)*. Tiép theo, cac quy dau tu mao
hiém ctia Andy Bechtolsheim, Dave Cheriton
va Ram Shriram bt dau rét von®'. Tai Trung
Qudc, Chinh phi nudc nay da quan tim va
khuyén khich mé hinh chuyén giao két qua
nghién ctru thong qua con duong thanh 1ap
doanh nghiép. Pién hinh 13 Cong vién khoa
hoc Zhongguancun ¢ Béc Kinh, dugc thanh
lap nam 1988 dudi danh nghia 1a mét khu
thuc nghiém khoa hoc cong nghé cao. Sy
thanh cong cua Zhongguancun la nho viéc
ap dung mot loat co ché hd trg dic biét cua
chinh quyén, doi khi 1 bang cac quyét dinh
hanh chinh*.

Thyc tién ¢ Viét Nam, cling co nhiéu
truong dai hoc da tung bude thuc hién viée
chuyén d6i tir loai hinh “trung tam” thudc
truong sang loai hinh “doanh nghiép”, trong
d6 truong dai hoc giir vai tro la mot trong
cac co dong sang 1ap, khi nd luc dua két qua
nghién ctru khoa hoc vao thi truong. Pon cu
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nhu Trung tdm khoa hoc cong nghé thudc
Trudng Pai hoc Bach khoa duoc cip gidy
ching nhan dang ky doanh nghi¢p cong ty
cd phan véi tén goi 1a Cong ty c6 phan Khoa
hoc cong nghé Bach khoa TP. H6 Chi Minh,
ma Truong Pai hoc Bach khoa TP. HO Chi
Minh s& s¢ hitu 28% c6 phan, vén diéu 1é
hon 4 ty dong.

Tuy nhién, mot van dé& ciing dang lo
ngai 1a néu cho phép CSGDDPH cong lap va
tu thuc duoc ty do hoan toan trong quyén
chon thanh 13p “doanh nghi¢p khoa hoc,
cong nghé” co thé s& dan dén su 0 at cua
277 CSGDDH (trong d6 co 198 CSGDDPH
cong 1ap, 67 CSGDPH tu thuc)® ciing dau
tu manh tay cho viéc kinh doanh két qua
nghién ctru khoa hoc nham thu loi nhuan.
Néu kich ban nay xay ra, s&¢ dan dén sa da
vao “tw nhan hoa GDPH”, diéu ma “tu nhan
hoa GDPH” s& phan bo lai loi nhuan chi mot
phan cho strc lao dong trong GDPH dé tiéu
dung, mot phén gitlr lai dugc str dung dé thay
thé va gia tang tu liéu san xuat trong GDDH,
va mot phan dugc tich trit nhu quy du trix
cho san xuét va tiéu dung trong GDDH*. Do
d6, hudng quy dinh nay tiém 4n nguy co trai
v6i chi truong dudng 16i ciia Pang va phap
luat cua Nha nude dé ra vé “x3 hoi hoa su
nghiép GDPH?”, trong d6 dé cao viéc “xda
b6 co ché bo chii quan, xay dung co ché dai
dién sé hitu nha nudc dbi voi cac co so gido
duc dai hoc cong lap. Bao dam vai tro kiém
tra, giam sat cua cong dong; phat huy vai tro

) Zhang, “The performance of university spin-offs: an exploratory analysis using venture capital data”, The
Journal of Technology Transfer, Vol. 34(3), 2009, p. 255-285.

39 K. Chen, and M. Kenney, “Universities/Research institutes and regional innovation systems: the cases of
Beijing and Shenzhen”, World Development, Vol. 35(6), 2007, p.1024-1057.

3D Ng6 Hiru Théng, “Thanh ldp doanh nghiép spin-off: Géc nhin tir trwong dai hoc”, Tap chi Khoa hoc cong

nghé Viét Nam, s6 6, nam 2022, tr. 15.

32 Xiaomin, Wang, “Zhongguancun science park: a SWOT analysis”, Visiting Researchers Series, 2000.
3% Chinh phu, To trinh so 819/TTr-CP ngay 23/9/2025 vé Dy dn Ludt GDPH (sika doi), nam 2025, tr. 2.

3 Frederick Engels, The Housing Question, Reprinted by the Co-operative, Publishing Society of Foreign
Workers 1872, tr. 23, 24, https://www.marxists.org/archive/marx/works/download/pdf/Housing_Question.pdf,
truy cap ngay 20/10/2025.
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cua cac doan thé, td chuc quén chung, dac
biét 1a cac hoi nghé nghiép trong viéc giam
sat chat lugng GDDH™,

Kién nghi: Tir nhitng phan tich néu trén,
theo nhém tac gia, trong khoan 1 Didu 28 Dy
thao Luat nén sira doi thanh “Co sé gido duc
dai hoc dugc thanh 1ap td chirc nghién ctru,
ddi méi sang tao; duoc c6 phcfn héa t6 chirc
nghién ciru, d6i moi sang tao thanh doanh
nghiép khoa hoc, cong nghé theo quy dinh
ciia phdp ludt; phat trién nhém nghién ciru
va tiép nhan ngudn lyc hd tro trong va ngoai
nudc theo quy dinh cua phéap luat”. Boi 1€
viéc b sung thém ndi dung cho phép viéc “cé
phan héa t6 chire nghién ciru, doi méi sang
tao” 14 co ché duoc ching minh c6 hidu qua
trén thuc té, va 1a giai phap ma Thi tuéng di
chép thuan phé duyét khi cac truong dai hoc
dé xuat. Vi thé, day 1a giai phap nén duoc
ghi nhan vao Luat GDDH dé thao g diém
ngh&n hién nay, thay vi van giit nguyén noi
dung quy dinh mang tinh hinh thtrc.

Két luan

Qua trinh trao quyén tu chu dai hoc ¢ Viét
Nam 1a mot xu hudng tat yéu, chuyén dich
cac co so giao duc dai hoc tir mé hinh hanh
chinh - su nghiép sang cac thuc thé ning
dong, hoat dong theo co ché thi truong. Tuy
nhién, dé quyén ty chi nay dugc thuc thi
hiéu qua, khung kho phap 1y phai bao dam
cho céc truong dai hoc c6 du nang luc phap
ludt dé tham gia vao cac quan hé kinh té, dic
biét 1a quan hé dau tu va doanh nghiép.

Qua phan tich cac quy dinh trong Dy thao
Luat GDPH (stra d6i), bai viét da chi ra hai
vuéng mic phap 1y 16n:

Mot la, d6i véi hoat dong dau tu, Didu 44
Du thao Luat chua giai quyét dugc cac van dé

phap ly déac thu. Viéc giao toan bo cho Chinh
pht quy dinh chi tiét ma khong néu 16 cac
nguyén tic chung vé didu kién, wu dai va co
cAu von da tao ra sy khong chéc chén, tiém 4n
rti ro cho nha dau tur va thiéu minh bach trong
quan 1y. Piéu nay can tré nd lyc kéu goi dau
tu dé phat trién quy mé va chét lwong GDPH.

Hai la, d6i v6i viéc thanh lap doanh
nghiép, quy dinh tai Diéu 28 Dy thao Luét
vé co ban van duy tri tinh trang “hinh thirc”
nhu Luat GDPH hién hanh. Quy dinh nay
khong thdo g& dugc cac rao can phap ly thuc
té ma B0 Gido duc va Dao tao di chi ra, nhu
vudng méc vé dinh gi tai san, gop von bang
quyén so hitu tri tué. Diéu nay khién chu
truong thuong mai hoa két qua nghién ciru
khoa hoc thong qua doanh nghiép spin-off
gan nhu khong thé trién khai.

Dé tao ra budc dot pha thuc su vé tu chu,
nhom tac gia kién nghi Qudc hoi can sira dbi
Du thao Luat theo hudng: (i) Dbi voi Diéu
44 (vé linh vuc dau tu): Can bd sung cac quy
tic chung diéu chinh vin dé vé diéu kién
dau tu, ndi dung vu dii dau tu va co ciu ty
1¢ von ngan sach nha nudc va von ciia nha
dau tu, gin v4i quyén quan tri twong tng;
(ii) Dbi voi Piéu 28 (vé linh vuc khoa hoc
cong nghé): Can bd sung co ché cho phép
CSGDPH duoc “cd phan héa t chire nghién
ctru, d6i moi sang tao thanh doanh nghiép
khoa hoc, cong nghé¢”. Pay la giai phap da
dugc chig minh ¢ hiéu qua trén thyc té va
1a chia khoa dé thao g& diém ngh&n hién nay.

Viéc hoan thién hai ngi dung phép 1y quan
trong nay s& gop phan tao ra mot hanh lang
phap 1y thong sudt, ddng bo, giup cac co s&
gido duc dai hoc phat huy tdi da tiém nang,
bién quyén tu chu trén gidy thanh dong lyc
phat trién thuc tém

39 Chinh phu, Nghi quyét sé 14/2005/NQ-CP ngay 02/11/2005 vé doi méi co ban va toan dién GDPH Viét Nam

giai doan 2006-2020, nam 2005.

36/ie

S6 03 (506), Ky 1 - Thang 12/2025



