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1. Dan nhap

Tém tit:

Ben canh céc quy dinh vé nghia vy, phép luat thua ké con c6 cac quy dinh vé
quyén cua ngudi quan 1y di san, trong d6 c¢6 quyén dugc hudng thu lao va dugc
thanh toan chi phi bao quan di san. Tuy nhién, phap luat hién khong c6 quy
dinh v& diéu kién, tiéu chi xac dinh mirc thu lao, cac khoan chi phi quan ly di
san duoc thanh toan... nén khi phat sinh tranh chap, két qua glal quyét cua Toa
an d6i khi thiéu nhat quan, khong bao dam cong bang. Bai viét phan tich nhimg
han ché ciia phap ludt vé chi phi cho viéc bao quan di san, lam rd nhiing vudng
méc phat sinh tir thyc tién xét xtr, qua d6 dé xuit mot sb kién nghi hoan thién.

Abstract:

Alongside regulations on obligations, inheritance law provides for the
rights of the inheritance administrator, including the right to remuneration
and reimbursement for inheritance preservation costs. However, current
legislation lacks specific criteria and conditions for determining remuneration
levels and deductible administrative expenses. Consequently, when disputes
arise, judicial outcomes are occasionally inconsistent and fail to ensure
equity. This article analyzes the limitations of the law concerning inheritance
preservation costs, clarifies obstacles arising from judicial practice, and
proposes recommendations for improvement.

ngudi ndy dé lai khong dugc phéan chia ngay

Thura ké 12 quyén hién dinh, duoc B luat
Déan sy (BLDS) cu thé hoa ndi dung thuc hién,
quy dinh v€ viéc chuyen dich tai san cta nguoi
chét cho ngudi con sbng, bao gbém quyén dé
lai di san thira ké va quyén huong thira ké,
dugc thuc hién thong qua hai hinh thic theo
di chuc hodc theo phép lut. Trén thuc té, vi
nhiéu 1y do, khi mot nguoi chét di, khoi di san

tai thoi diém mo thira ké ma duoc bao quan,
gitr gin trong mdt khoang thoi gian dai.

V& nguyén tic, ngudi quan ly di san ¢
quyén dugc thanh toan chi phi cho viéc bao
quan di san, bao gdm thu lao va chi phi khéc,
ké ca trong trudng hop ngudi quan 1y khong
dua ra yéu cau xem xét'. Viéc xac dinh thu
lao, chi phi bao quan di san khong chi bao

D' Noi dung nay duoc thé hién tai An 16 s6 05/2016/AL nhu sau: “Tuy chi Phu"ong khéng phdi thira ké thugc hang
thiva ké thir nhat cia cu Hung, cu Ngu, nhu’ng la chau noi cua hai cu va co nhleu cong sikc quan Iy, da chi tién
stra chita nha nhing trong qud trinh gidi quyét vu dn, chi Phirong khong yéu cau xem xét cong sirc vi chi Phwong
cho rang vu dn da hét thoi hiéu chia thira ké, khong dong y tra nha dat cho cdc thiva ké. Nhe vdy, yéu cau cia
chi Phuwong dé nghi xdc dinh quyén loi la I6n hon yéu cau xem xét vé cong sire, nhung Toa dn cdp so tham, phiic
tham chia xem xét cong siee cho chi Phuong la gidi quyét chua triét dé yéu cau cia dwong su”.
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vé quyén cta ngudi quan 1y di san ma con
bao dam viéc phéan chia di san thira ké cong
bang, pht hop v61 quy dinh cta phap luat,
g6p phan han ché tranh chip phat sinh.

2. Chi phi cho viéc bao quan di san thira ké

2.1. Thue trang phdp ludt vé chi phi cho
vigc bdo qudn di sin thiva ké

Quan ly 1a “trong coi va giir gin theo nhiing
yéu cdau nhat dinh™; quan 1y di san 1a viéc
thuc hién cac hoat dong dé bao dam tinh toan
ven cua khdi di san, nhu bao quén, bao ton,
st dung tai san, thanh toan cac khodn ng lién
quan dén di san va cac hoat dong khac?. Vi 1&
d6, ngudi quan 1y di san c6 quyén duoc thanh
toan/hoan tra chi phi cho viéc bao quan di san.

Theo khoan 3 Piéu 658 BLDS niam 2015,
chi phi cho viéc bdo quan di san 1a mdt trong
céc khoan chi phi lién quan dén thira ké duoc
uu tién thanh toan & trat tu thir ba, trude khi
phan chia di san thira ké (sau chi phi hop 1y
theo tap quan cho viéc mai ting va tién cap
dudng con thiéu). Mic du vay, BLDS khong
c6 quy dinh giai thich ndi ham cua khoan “chi
phi cho viéc bao quan di san”. Dya trén cac
quy dinh vé quyén ciia ngudi quan 1y di san
(“dugc huong thu lao” va “dugc thanh toan
chi phi bao quan di san” theo khoan 1 Diéu
618 BLDS niam 2015) ciing nhu quy dinh vé
thtr tr vu tién thanh toan cac khoan chi phi
lién quan dén thira ké (theo Diéu 658 BLDS
nam 2015), cac tac gia cho rang, “chi phi cho
viéc bao quan di san” bao gdm hai khoan:
(1) Thu lao cho nguoi quan 1y di san va (ii)
Chi phi bao quan di san, trong 46, “chi phi
bao quan di san la nhitng khodan budc phai
thanh toan cho nguwoi da bo ra chi phi nay
con thu lao phu thuoc vao chat lwong cua
viéc bao qudn va yéu té khac nhie théa thudn
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voi nguoi thira ké™. Nguoi dugc huong thu
lao bat budc phai 1a ngudi truc tiép quan 1y di
san nhung nguoi dugc thanh toan chi phi bao
quan khong bt budc phai truc tiép trong coi,
giit gin, bao quan di san, chi can chimg minh
da dau tu (bo chi phi) thong qua hoa don mua
hang, xac nhan cua nguoi ban hang, nguoi
van chuyén, nguoi lam cong®. .. Do do, trong
qua trinh quan ly, ngudi quan ly chi trong
gitlr, bdo quan nhung khong str dung kinh phi
dé dau tu cho di san thi chi dugc huong thu
lao ma khong c6 cin cir & duoc thanh toan
chi phi bdo quan va nguoc lai.

Nhin chung, thu lao va chi phi bao quan
di san la hai khoan doc lap voi quyen thtra
ké (cua chinh _ngudi quan ly di san néu co)
cling nhu quyén s& hitu chung trong khéi tai
san do nguoi chét dé lai. Boi vay, truong hop
¢ phat sinh tranh chip lién quan dén viéc
quan ly di san thi khi giai quyét, Toa an can
xac dinh ding ban chat cua ting khoan dé ap
dung phép luat phu hop.

2.1.1. Thu lao cho nguwoi quan Iy di san

Mot trong nhitng quyén cua ngudi quan
1y di san 1a dugc huong thi lao va quyén nay
khong phu thudc vao cén ctr phat sinh tu cach
quan ly di san (dugc chi dinh trong di chic
hodc do nhitng ngudi thira ké thoa thuan ctr ra;
hoac 1a nguoi dang chiém hiru, st dung; hoac
do co quan nha nudc co tham quyén quan 1y
theo Diéu 616 BLDS niam 2015). Ngudi dugce
hudng thi lao bat bude phai 13 ngudi truc tiép
quan ly di san. Du duoc ghi nhan 1 quyén cta
nguoi quan ly di san nhung BLDS khong quy
dinh diéu kién, tiéu chi cu thé dé xem xét, tinh
toan muc thu lao. Theo mot quan diém “vé
mat tw ngit: BLDS da dung t tra thu lao cho
nguwoi quan Iy di san, con trong thuc tién xét
xw cac Toa an thuwong dung tir trich cong suc

2 Hoang Phé (2009), Tir dién Tiéng Viét, Nxb. Pa Ning - Trung tim Tir dién hoc, Ha Noi, tr. 42.
3 P Vian Dai (2016), Binh ludn khoa hoc nhitng diém méi ciia Bo ludt Dan sw nam 2015, Nxb. Hong Pirc, Ha

Noi, tr. 524.

9P Van Pai (2013), Ludt thira ké Viét Nam - Ban dn va binh ludn dn (Tap 2), Nxb. Chinh tri qudc gia (xuét ban

lan tht hai), tr. 450.

9 Pham Hoai Ngan (2019), Khi nao Toa dn phdi tinh cong sirc trong vu dn ddn sw?, https://tapchitoaan.vn/bai-
viet/phap-luat/khi-nao-toa-an-phai-tinh-cong-suc-trong-vu-an-dan-su, truy cap ngay 20/02/2024.
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cho nguoi quan 1y di san’. Chang t6i cho rang,
viéc sir dung thuat ngir “tra/thanh toan thu lao”
hay “trich/ang trich cong stc” bao dam tinh
twrong ddng, cing chung ndéi ham boi ching
déu 1a su tra cong cho hanh dong gitr gin, bao
ton, quan 1y hodc 1am ting gid tri di san. Voi
ban chit 13 s tra cong (thanh toan) cho nhiing
dong gop vé stic luc, thoi gian, kinh nghiém, tri
tué. .. ma nguoi quan 1y da bo ra, gop phan lam
cho tai san khong bi hu hong, mat mat, thAm
chi con ting gia tri tai san nén vé nguyén tic,
“néu sé lwong va ching logi di san nhw nhau
thi thoi gian phdi tréng coi, giit gin, béo ton di
san cang dai thi thu lao cang phai lon™

R4 rang, néu khong phat sinh tranh chap vé
thu lao quan 1y di san thi murc thu lao bao nhiéu
cting dugc coi 1a hop ly, thdm chi bang khong,
nén khong can thiét phai c6 hudng din nguyén
tac xac dinh muc thi lao. Nguoc lai, néu phat
sinh tranh chép do khong dat dugc théa thuan voi
nhiing nguoi thira ké, “ngueoi qudn 1y di san duwoc
hueéng mot khodn thit lao hop 17’ (khoan 3 Didu
618 BLDS nam 2015) nhung phép ludt hién
hanh khong c6 quy dinh tiéu chuan, can cir dé
xem x¢€t, danh gia su “hop 5’ ciia muc thu lao.

C6 thé khéng dinh, vu diém cta viéc trao
quyén cho Toa an “fily vdo tirng tranh chdp cu
thé, timg treomg hop, hoan canh ma viée xdc
dinh tinh hop Iy cho tién thit lao sé khéc nhau,
khéng thé cing tiéu chi dwoc dp dung cho moi
trwong hop™® gitp cho viée xac dinh tién thu
lao phu hop véi thyce tién, tranh tinh trang ctmg
nhéc. Nhung trong bdi canh phéap lut thira ké
nhu d4 duoc dé cap, cac tac gia cho rang, “khoan
thut lao hop 1y 1a mot khai niém triru twong, dé
bi lam dung, d& dan dén thyc tién xét xir cia
Toa 4n thiéu nhat quan, xac dinh ty 1& phan cong
stre/thu lao iy tién, khong bao dam quyén ciia
nguoi quan ly di san mot cach théa dang.

Bén canh do, ciing c6 trudong hop, nguoi
quén ly di san khong chi trong coi, gilt gin, bao
quén di sdn ma con thuce hién viée khai thac tai
san (nhu cho thué) hudng loi tirc nhung phap
luat thira ké hién khong c6 quy dinh hudng dan
xéc dinh thu lao cho tinh hudng nay. Ngoai ra,
cong cham soc, nudi dudng nguoi dé lai di san
trude khi ngudi nay chét c6 duge coi la cong
strc hay thu lao quan ly di san hay khong hién
ciing ton tai nhidu quan diém trai chidu’.

2.1.2. Chi phi bao quan di san

Ngoai khoan thu lao, nguoi quan ly di san
con ¢6 quyén dugce thanh toan (hoan tra) chi phi
cho viéc bao quan/quan 1y di san. Trén phuong
dién 1y ludn, thu lao va chi phi bado quan di san 1a
hai khoan thanh toan doc lap, c6 ban chat va diéu
kién ap dung khac nhau. Néu thu lao (4ng trich
cong suc) la sy tra cong, phu thudc vao stc luc,
cong lao cua nguoi quan ly va duogc thanh toan
cho nguoi tryc tiép tréng coi, gitr gin, bao quan
di san thi chi phi bdo quan dugc hoan tra cho
nguoi da bo ra chi phi nay'. Chi phi bao quan
gom tat ca cac khoan kinh phi dugc sir dung/
phuc vu cho viéc bao quan di san, kh()ng chi dé
bao vé, gitr gin ma con dé gia tang gia tri. Nhung
trong thuc té, do khong xac dinh ding ban chit
hodc do ¢6 sy nham Ian gitra ching, khong hiém
truong hop da dong nhét khoan thu lao va khoan
chi phi bao quan di san ma nguoi quan Iy da bo
ra nén vi€c thanh toan chi phi bao quan dugc
tinh trong tién thi lao quan 1y di san''. Boi vay,
theo céc tac gia, tuy timg vu viée, Toa an can
dua vao yéu cau cua nguoi quan 1y cling nhu
diéu kién, hoan canh, chimg cir cu thé dé xem
xét, giai quyét pht hop véi ban chit cua timg
khoan thanh toan, dong thoi bao dam quyén, loi
ich hgp phap cta ngudi quan ly di san.

Tuong tu nhu thu lao, BLDS cting khong
quy dinh cu thé khoan chi phi bao quan di

9 Tudng Duy Luong (2001), Co sé phdp 1y va thuc tién gidi quyét viéc tra thit lao cho ngieoi quan 1y di san, Tap

chi Khoa hoc phép 1y, s6 4/2001.

N Tuong Duy Luong (2001), Co s phdp Iy va thiee tién gidi quyét viéc tra thit lao cho nguwoi quan 1y di san, tldd.
8 D3 Vin Dai (2016), Binh ludn khoa hoc nhitng diém méi ciia Bo ludt Dan sw nam 2015, tldd, tr. 527.

9 Xem thém: Pham Hoai Ngén (2019), Khi nao Toa an phdi tinh cong sirc trong vu an dan su?, tldd.

19D Van Dai (2013), Ludt thira ké Viét Nam - Ban dn va binh ludn dn (Tép 2), tldd, tr. 450.

D PJ Vin Dai (2016), Binh ludn khoa hoc nhiing diém méi ciia Bé ludt Dan sw nam 2015, tldd, tr. 526.
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san nao s€¢ dugc thanh toan. Theo mdt quan
diém: “Chi phi la khoan tién dd bo ra dé nuéi
dwdng nguoi dé lai di san (nhie tién thire an,
tién thuoc udng, tién thué nguoi gitp viéc...),
dé sira lai nha (nhuw trat lai twong, lan lai son,
lat san nha...). Cdc khodn tién di chi phi déu
tinh dege va ai ¢ yéu cdu thi phdi cé nghia
vy chiing minh™'?. Céc tac gia cho réng, trong
danh sach cac khoan chi phi duogc dé cap & trén,
“khoan tién da bo ra dé nudi dudng nguoi dé
lai di san” khong thudc cac khoan chi phi bao
quan di san vi vé mat ngdn tir, d6i tuong thy
huong cua khoan chi phi nay phai 1a “di san”
v6i muc dich dé “bao quan di san”. Do vay,
truong hop nguoi quan ly di san da tirng “cham
soc, nudi dudng” ngudi dé lai di san trude khi
ngudi nay chét thi co quyén yéu cau ngudi
thira ké thuc hién nghia vy hoan tra phan chi
phi “cham s6c, nudi dudng” trude khi chia thira
ké, nhung day khong phai 1a chi phi bao quan
di san. Tuy nhién, viéc xem xet dé chap nhan
hay bac bo yéu cau can dwa vao mdi quan hé
va nghia vu gura nguoi chét véi ngucn truc tlep
cham soc, nudi dudng trong timg vu viéc cu thé
theo phap luat hon nhan va gia dinh".

Riéng vdi chi phi cho viéc ma chay (thdm
chi bao gdm cé cling glo va xay mQ), truong
hop ngudi chét khong dé lai tai san hodc tai
san dé lai khong chia thira ké thi tit yéu khong
6 co s& dé xem xét, giai quyét yéu cau thanh
toan chi phi nay. Ngugc lai, truong hop nguoi
chét co dé lai tai san va nguoi thira ké yéu cau
phan chia tat ca cac khoan dugc dé lai thi trude
khi chia thira ké, phai thanh toan chi phi phu
hop, c6 ching ctr cho nguoi tién hanh ma chay
(cung gi6 va xay md) nhim bao dam cong
bang quyén loi ctia ngudi nay. Boi theo khoan
1 Diéu 658 BLDS niam 2015, “chi phi hop ly
theo tdp quan cho viéc mai tang” 1a khoan chi
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phi lién quan dén thira ké duoc uu tién thanh
toan dau tién trudce khi chia thira ké. Mic du, d6
1a nhitng nghia ctr thé hién tam long hiéu thao
ctia con chau ddi voi cha me, ong ba, t6 tién
va la gia tri van hoa, truyén thong tét dep cua
nguoi Viét Nam nén thuong kho doi héi hoan
tra, phan chia mot cach rach roi. Nhung tat ca
cac hoat dong nay phai st dung mot khoan
kinh phi nhat dinh va khi ngudi chét c6 dé lai
tai san thi viéc dung tai san cta nguoi chét dé
lai cho nhitng muyc dich nhu vay (trudc khi chia
thira k&) 1a hoan toan phi hop'.

2.2. Thuec tién xét xir yéu cdu thanh todn
chi phi cho viéc bao qudn di san

2.2.1. Xdc dinh thu lao hay chi phi bao
quan di san

Nhu dd khang dinh, thu lao va chi phi
bao quan di san 14 hai khoan doc 1ap nén vé
nguyén tic, tranh chap phat sinh c6 thé duoc
chia thanh hai loai: (i) Tranh chap vé thu lao
cho ngudi quan 1y di san, (i) Tranh chép
vé chi phi bao _quan di san. Nhung suy cho
cung, ching déu 1a sy dong gop cua ngudi
con song, c6 thé gop thém vao tai san, cong
suc, thoi gian, tri tug... nham bao quan, ton
tao hodc lam gia ting gia tri khoi di san. Su
dong gop Ay c6 thé 1a mot qua trinh kéo dai
lién tuc hodc gian doan, tham chi da bat dau
tir khi “ngudi chét” van con song. Bai vy,
kho dé phan tach rach roi chi phi hay thu lao
khi c6 tranh chap vé cac khoan thanh toan
lién quan dén khoi tai san ma nguoi chét dé
lai. Vi1€ do, trong qua trinh giai quyet nh1eu
truong hop, Toa an khong thong nhét vé viéc
su dung thuat nglt, tham chi tuy y st dung
nhiéu tén goi khac nhau cho cc khoan nay
nhu “cong sirc trong nom quan ly duy tri tai

san”’'%; “cong sirc dong gop vao viéc quan Iy,

120 Pham Hoai Ngén (2019), Khi ndo Toa dn phdi tinh cong sicc trong vu an dan su?, tldd.

13 Xem thém: Diéu 69, Piéu 70, Pidu 71 Luat Hon nhan va gia dinh nim 2014.

) Ban an s6 11/2018/DS-PT ngay 11/04/2018 cta Toa an nhan dan tinh Hung Yén vé tranh chép di san thira ké,
https://banan.thuvienphapluat.vn/ban-an/ban-an-112018dspt-ngay-11042018-ve-tranh-chap-di-san-thua-ke-26179,

truy cap ngay 01/4/2020.

15 Ban an s6 268/2019/DS-PT ngay 12/9/2019 cua Toa an nhan dan thanh phd Ha Noi vé tranh chip thira ké tai
san, huy Giay chirng nhan quyén st dung dat, https://congbobanan.toaan.gov.vn/2ta469005t1 cvn/chi-tiet-ban-an,

truy cap ngay 20/02/2024.
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”16 13

ton tgo di san thua ke cong trong viéc
quan Iy, bao vé di san”"" ... tham chi 1a “cong
swee, chi phi ton tgo, bao quan di san’'®.
Diéu d6 c6 thé dan dén sy nham 1an giira cac
khoan thanh toan, khong bao vé quyén, loi
ich chinh dang cua nguoi quan ly di san, lam
giam su uy nghiém cua ban an, boi 1€:

Thir nhat, “tht lao” va “chi phi bao quan
di san” 1a hai thuat ngir phap ly, dugc BLDS
st dung cho hai khoan thanh todn v&i ban
chat va diéu kién ap dung khac nhau. Hon
nira, vé mat ngdn tur, thoi diém phat sinh cac
khoan nay phai 1a sau thoi diém nguoi dé lai
di san chét va di san di duoc giir gin, bao ton,
quan ly hoac lam tang gia tri.

Thwe hai, trén phuong dién s¢ hitu, céc
khoan nay tuy 1 mot phan khong thé tach roi
v6i di san thira ké nhung khong thudc trudong
hop so hitu chung c6 thé phan chia. Nguoc
lai, néu ngudi quan 1y ¢6 tai san thude so hiru
chung (hop nhat hodc theo phan) véi ngudi
chét thi viéc trao tra/phan chia tai san chung
do6 khong duoc coi la thanh toan chi phi cho
viéc bao quan di san’. Vay nén, thuat nglr
“dong gop” nhur trén c6 thé dan dén nham 1an
v6i quyén so hitu chung.

Nhiéu truong hop, do c6 nhitng diém
twrong dong kho boc tach giira thu lao/cong
suc va chi phi bdo quan di san nén khi xét xur,
chi phi bdo quan dugc Toa an tinh gdp chung

v6i tién thu lao va dugc goi 1a “céng sire, chi
phi ton tao, bao quan di san”. Vi du, trong
mot ban an, nguoi chét di dé lai di san thira ké
1a quyén st dung dat ddi vé6i thira dat thod cu
sO 166 (to ban d0 s6 4 & d6i 3, xa TN, huyén
TT, TP. Ha Noi) va thira dit sb 126 (t& ban dd
s6 05 tai x4 TN, huyén TT, TP. Ha Noi 1a dat
nong nghiép 5%). Trudc khi tranh chap, hai
thira dit néi trén duoc trao quyén quan ly, sir
dung cho hai trong s6 nhitng ngudi thira ké
theo phéap luat ciia nguoi chét va ho da quan
1y, sua chira, ton tao... di san. Do d6, khi phat
sinh tranh chéap, ngudi quan 1y yéu cau thanh
toan va duoc Toa an giai quyét nhu sau: “xét
vo chong éng Q, ba V ¢ tai thira dat sé 166
cung cu B, cu NS tir nam 1994 co cong suc
trong nom, quan Iy duy tri tai san co cong
cham séc 2 cu nén dwoc trich céng sirc bang
tri gid 1 ky phan; céng sirc ong O, ba V dé
dat thira dat s6 126 theo nhw ba V trinh bay
hét khodng 24.000.000 dong can chdp nhdn,
riéng dién tich nha xdy dung tie nam 1988
qua xdc minh hién nay khong con, da pha
dé hét vi lau nam muc nat nén khau hao het
vi vy khéng c6 co sé chdp nhdn yéu cau
nay ™. Cé thé thay, trong vu 4n nay, tuy su
dung thuat ngt “cong siwrc duy tri tai san”
(hodc “cong stc”) nhung thuc chit, nguoi
quan 1y di san yéu cau thanh toan hai khoan:
(i) Thu lao, (ii) Chi phi bao quan; dong thoi,
viéc giai quyét cua Toa an cling phu hop voi

16) Ban an s6 50/2019/DS-PT ngay 22-4-2019 ctia Toa 4n nhan dan tinh LAm Ddng vé tranh chap di san thira ké,
https://congbobanan.toaan.gov.vn/2ta282495t1cvn/chi-tiet-ban-an, truy cap ngay 20/02/2024.

' Ban 4n s6 219/2019/DS-PT ngay 07/11/2019 ctia Toa an nhéan déan cép cao tai Pa Ning vé tranh chép chia
di san thira ké, tuyén bd hop dong chuyén nhuong quyén sir dung dét vo hiéu, hity noi dung diang ky bién dong
chinh 1y Gidy ching nhan quyén sir dung dat va tranh chdp hop dong dan sy, https://congbobanan.toaan.gov.
vn/2ta428999t1cvn/chi-tiet-ban-an, truy cap ngay 20/02/2024.

%) Ban 4n s6 219/2019/DS-PT ngay 07/11/2019 cta Toa 4n nhan dan cap cao tai Da Nang vé tranh chip chia di
san thira k&, tuyén b6 hop dong chuyén nhuong quyén st dung dét vo hiéu, hury ndi dung dang ky bién dong chinh
1y Gidy ching nhan quyén sir dung dat va tranh chap hop dong dan sy, tldd.

19 Vi duy, theo mot ban an, dbi voi ngdi nha (cap IV, ¢6 dién tich 47,3 m2, gan lién voi thira dét co dién tich 646,1 m?),
Tda an cho ring, c6 can cit vé viée ba A (chau rudt cu T2) di dwa 03 ciy vang cho cu T2 (ngudi dé lai di san) xay
dung vao nam 1998. Vi ba A tryc tiép bo tién dé xay dung nén thudc sé hitu ctia ba A va khong chia thira ké dbi voi
ngdi nha nay (Xem thém: Ban 4n s 219/2019/DS-PT ngay 07/11/2019 cua Tda 4n nhan dan cp cao tai Da Néang
vé tranh chép chia di san thira ké, tuyén bd hop dong chuyén nhuong quyén sir dung dit v6 hiéu, hity ndi dung ddng
ky bién dong chinh 1y Gidy chimg nhan quyén st dung dét va tranh chap hop dong dan sy, tldd).

20 Ban an s6 268/2019/DS-PT ngay 12/9/2019 ctia Toa 4n nhan dan thanh phd Ha Noi vé tranh chép thira ké tai
san, huy Gidy chimg nhan quyén st dung dat, tldd.
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diéu kién ap dung ctia mdi khoan thanh toan:
thu lao (vé6i thira dat 166) dugc chip nhan vi
thuc t& “cé cong sirc tréng nom qudn Iy duy
tri tai san”’; chi phi bao quan (véi thira dat
126) chi dugc chip nhan mot phan (tién d6
dét), tién xay nha khong dugc chép nhan do
nha “khéng con, da phd dé hét vi lau nam
muc ndt va khau hao hét”.

Ciing c6 truong hop, nguoi quan ly tuy co
ding kinh phi dé ton tao di san nhung khong
dua ra yéu cau thanh toan doc 1ap thi khi giai
quyét, khoan chi phi bao quan di san duoc Toa
an tinh gop chung véi tién thu lao. Thuc tién
nay dugc phan anh trong vu viéc sau: “Trong
qua trinh quan ly, sw dung thi ong D co cong
t6n tao, thué ngueoi xdy ke da, do dat ndng nén
(Biit luc 377), mdt khdc éng D ciing ¢é yéu cau
chia cho éng mét ky phan doi voi cong sikc, chi
phi ton tao, bao quan di san nén Hoi dong xét
xtk xét thay chdp nhdn yéu cau nay ciia éng D...
Trong khoang thoi gian cu T2 di cai tao thi ba A
la nguoi cham soc, nuoi duong cdc con cu T2,
cu T3 va quan Iy, sir dung thira dat tranh chdp
lién tuc cho dén nay. Do dé, ba A ciing ¢6 cong
trong viéc quan ly, bao vé di san cua cu T2 va
cu T3 nén can trich mot phan di san bang véi ky
phd‘n thira ké ciia cac con cu T2 va cu T3 cho ba
A, Trong vu viéc dugc dé cap, du hai chu thé
quén ly di san (ba A va 6ng D) danh cong stic,
chi phi khéc nhau trong qué trinh quan 1y di san
nhung déu dugc ghi nhan 1a chii thé quan 1y di
san (dong thoi) nén duoc quyén thanh toan thu
lao/cong strc ngang bang nhau.

Vé diéu kién dugc thanh toan thu lao/cong
strc, ké ca truong hop duong su ¢ yéu cau
thanh toan hodc khong thé hién 10 yéu cau
nhung néu do 1a nguoi thue té tryc tiép quan ly
di san thira ké thi da s Toa an déu quyét dinh
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thanh todn thu lao/cong stc cho nguoi truc
tiép quan 1y di san?. Vi dy, theo mot ban an:
“trong thuc té 6ng S va ba L sinh song, canh
tac trén khoi tai san nay tir rat lau, khi nguyén
don yéu cdu chia thira ké, bi don khéng dong
¥y Vi cho r&ng da dwoc ba noi cho toan bo,
khéng c6 yéu cau cu thé vé viéc xem xét cong
sue dong gop cua ho vao viéc quan 1y, ton tao
di san thira ké. Theo An 1 s6 05/2016/AL...
khi quyét dinh viéc chia thiva ké, phai xem xét
vé cong sirc dong gop cia bi don vi yéu cdu
khéng chia thiva ké doi véi di san thira ké I6n
hon yéu cau xem xét vé cong sirc. Hoi dong
xét xir xét thcfy tinh chdt, cdc tinh tiét, suw kién
phap ly trong vu an nay twong ty nhu cdc tinh
tiét, sy kién phdp 1y trong dn 1é. Vi vdy, c6 dii
co s dé tinh cong sire dong gop ciia dng S va
ba L doi véi khoi tai san ndi trén”>.

Can luu y 13, diéu kién dugc thanh toan
cong suc/thu lao khong duang nhién bao
gom cong “cham soc, nuodi dudng ngudi dé
lai di san”, trir truong hop nguoi dé lai di
san hodc nguoi thura ké c6 thoa thuan khac.
Vi dy, theo mdt ban an: “Ngay 15/3/2019,
Ong Huynh Thanh H, ba Huynh Thi T, ba
Huynh Thi Thu N khang cdo yéu cau Toa an
cap phiic tham gidi quyét: ... yéu cdu nhdan
ky phén vi cé cong cham séc ong Huynh Ta ian
T2 tir nam 2006 dén khi éng T2 chér™. Tuy
nhién, trong ban an phuc tham, Toa 4n khong
xem xét, giai quyét doi voi ndi dung nay va
trong ndi dung ban an khong tuyen bd cacyéu
cau do. Theo cac tac gia, cach giai quyét ctia
Tda 4n cap phuc thim trong truong hop nay
1a thiéu sot, khong phu hop véi nguyén tic tu
dinh doat cua duong su cting nhu pham vi xét
xtr cia Toa an, mic du, nhu da dé cap, khong
thé chap nhan yéu cau thanh toan cong chim
soc néu gitra ngudi cham soc, nudi dudng va

20 Ban an s6 219/2019/DS-PT ngay 07/11/2019 ciia Toa 4n nhan dan cap cao tai Da Nang vé tranh chép chia di
san thira ke, tuyén bo hgp dong chuyén nhugng quyén sir dung dat vo hi¢u, hily ndi dung dang ky bién dong chinh
Iy Giay chirng nhan quyén st dung dat va tranh chap hop dong dan sy, tldd.

2) Xem thém: An 1& s6 05/2016/AL.

29 Ban an s6 50/2019/DS-PT ngay 22-4-2019 ctia Toa 4n nhan déan tinh Lam Dong vé tranh chap di san thira ké, tldd.
2) Ban 4n s 219/2019/DS-PT ngay 07/11/2019 cua Toa an nhan dan cip cao tai Pa Ning vé tranh chip chia di
san thira ké, tuyén bd hop dong chuyén nhuong quyén sir dung dat vo hiéu, hity ndi dung diang ky bién dong chinh
1y Gidy chimg nhan quyén str dung dét va tranh chap hop ddng dén su, tldd.
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nguoi dugc cham séc, nuoi dudng c6 quan
hé cha me con, vo chong vi day 1a nghia vu
theo phéap luat hon nhan va gia dinh.

2.2.2. Quyét dinh khodn chi phi cho viéc
bao quan di san

Khi dd chip nhan yéu cau thanh toan chi
phi cho vi¢c bao quan di san, cac Toa an khong
thong nhat hudng giai quyét mirc chi phi theo
mot ty 16 chung: c6 Toa an danh mot ky phan
trong duong mot suat thira ké theo phap luat,
mot 0 khéc quyét dinh danh mot ty 1¢ nhat
dinh trong kho1 tai san nguoi chét dé lai, cling
c6 Toa an quyet dinh thanh toan cong stic bang
mot khoan tién cu thé twong ting véi thoi gian
quan ly di san... Bén canh do, cach thic thuc
hién vi¢c thanh toan thu lao/cong suc quan ly
di san ciing khong théng nhat: c¢6 truong hop
thanh toan trude khi phan chia di san thira ké;
¢6 trudng hop thanh toan dong thoi véi viee
phan chia di san thira ké... Diéu nay duoc thé
hién qua thyc tién xét xir sau day:

Danh mét ky phan twong dwong mot sudt
thira ké theo phap ludt

bay 1a muc thu lao danh cho nguoi quan
ly di san dugc cac Toa an ap dung kha phd
bién. Vi du, trong mot ban an®, Toa an dé dua
ra nhitng 14p luan dé thanh toan cong stic, chi
phi cho ngu(‘yi quan ly di san, cu thé nhu sau:
Véi 6ng D: “ong D song voi ong T2 tur nho,
khi éng T2 chét thi éng D tiép tuc ‘quan by, sir
dung thira dat tranh chdp cho dén nay. Ong
H, ba T, ba N ciing thira nhan trong qua trinh
quan ly, sur dung thi ong D c6 cong ton tao
thué nguoi xdy ké da, do dat ndng nén (Buit
luc 377), mat khac ong D ciing co yéu cdu
chia cho ong mot ky phan doi vm cong suc,
chi phi ton tgo, bao quan di san”; véi ba A:
“Ba A duoc vo chéng cu T2, cu T3 dua vé nudi

tir ndm 06 tuéi. Nam 1972 cu T3 chét, nim
1975 cu T2 bi bat di cdi tao, dén nam 1979
thi cu T2 tré vé. Trong khodng thoi gian cu
12 di cai tao thi ba A la nguoi cham soc, nuoi
dwong cac con cu T2, cu T3 va quan by, sw
dung thira dat tranh chdp lién tuc cho dén nay.
Do do, ba A ciing co cong trong viéc quan 1y,
bao vé di san ciia cu T2 va cu T3”.

Nhu vay, ca hai nguoi dugc trich cong suc
bao quan di san trong vu 4n nay voi phan ty 1¢
ngang bang nhau (du 6 ong D con bo ra chi phi
xay ke da, d6 dat nang nén) va bang gid tri mot
ky phan thira ké theo phap luit; cong stc bao
quan di san ¢ day 1a ca mot qua trinh dai ké tir
khi nguoi dé lai di san con séng va bao gdm
ca cong strc ma 18 ra ngudi chét phai thuc hién
(ba A 1a nguoi cham soc, nudi dudng cac con
cu T2, cu T3). Mac du, vé nguyén tic, “thu
lao” hay “cong suc” quan ly di san phat sinh
sau khi nguoi dé lai tai san chét va khong bao
gdm cong strc cham soc nguoi dé lai tai san
(cting nhu cha me, con cai cia nguoi do). Tuy
nhién, vu 4n 1a vi du vé viéc khé téch bach
mot cach rod rang cac khoan nay nén giai phap
ctia Toa an trong ban an nay kha thuyét phuc,
pht hop véi nguyén tic 4p dung phap luat dan
sy, bao gdm nguyén tic tu do, tw nguyén. Pay
cling 1a hudng giai quyét tuong tu trong ban
an khac: “Vé cong sikc duy tri tai san: xét vo
chong 6ng O, ba V 6 tai thira ddt s6 166 ciing
cu B, cu NS tir nam 1994 co cong suec trong
nom quan ly duy tri tai san co cong cham
soc 2 cu nén trich cong sirc cho ong Q, ba vV
bang tri gid 1 ky phan”z" hoic “xét 6ng Pong
Trong C, ba Bui Thi N va cac con co cong suc
trong viéc quan Iy, bao quan, tén tao khoi di
san cia cu C1, cu B dé lai. Nén can tinh cong
suc cho ong C va cdc con ong tuwong duong
mét ky phan thira ké™.

29 Ban an s6 219/2019/DS-PT ngay 07/11/2019 ctia Toa an nhan dan cip cao tai Da Nang vé tranh chap chia di
san thira k&, tuyén b6 hop dong chuyén nhuong quyén st dung dét vo hiéu, huy ndi dung dang ky bién dong chinh
Iy Gidy chimg nhan quyén sir dung dit va tranh chap hop dong dan sy, tldd.

20 Ban 4n s 268/2019/DS-PT ngay 12/9/2019 ciia Toa 4n nhan dan thanh phé Ha Noi vé tranh chap thira ké tai

san, huy Gidy chimg nhan quyén sir dung dat, tldd.

) Ban 4n s6 10/2019/DS-PT ngay 12/03/2019 ciia Tda an nhan dan tinh Quang Ngii vé tranh chip chia di san
thtra ké 1a quyén st dung dat, http://banan.thuvienphapluat.vn/ban-an/ban-an-102019dspt-ngay-12032019-ve-
tranh-chap-chia-di-san-thua-ke-la-quyen-su-dung-dat-75661, truy cap ngay 01/4/2020.
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Diém chung trong cic truong hop trén 1a
Toa an trich cong strc quan ly di san tuong
duong mot ky phan thira ké theo phap luat
ma khong phu thudc vao sb luong ciing nhu
tu cach thua ké cua ngu’(‘)’i quan 1y, can cu
vao su ton tai thyc té ciia viéc quan ly di san
nham muyc dich bao quan, ton tao khdi tai san
nguoi chét dé lai. Viéc “thanh toan” cong strc
quan ly di san trong nhiing truong hop nay
dugc thuc hién dong thoi véi viée phan chia
di san thira ké.

Danh mét ty 1é nhdt dinh trong khéi tai
san nguoi chét dé lai

Du dugc ap dung phé bién, danh mot ky
phan tuong duong mot suat thira ké theo phap
luét, dong thoi voi viée phan chia thira ké, cho
nguoi co cong strc quan 1y di san khong phai
1a hudng giai quyét duy nhat. Cling co truong
hop, trudc khi phéan chia di san thira ké, Toa 4n
danh mot ty 1¢ trong khdi tai san nguoi chét dé
lai de “thanh toan” cong stc nhung ty 1¢ dugc
quyet dinh trong cac vu viéc cu thé 1a khong
thong nhat, tham chi c6 phan khién cudng. Vi
du, trong mot ban an, Toa an nhén dinh: “Cy
T chét nam 2010, vor chong ong H la nguoi
trong coi khéi di san trén den thoi diém xét xir
so tham la 7 nam. Toa én cdp so tham dd dng
trich céng sikc cho vor chong dng H 21.000.000
dong la ¢6 can civ™. Boi vay, trude khi phan
chia thira ké, Toa 4n di “thanh toan” thu lao
cho ngudi quan 1y di san (21.000.000 dong
cho 07 nim) bang quyét dinh: “A'ng trich
cong sirc trong nom di san cho ong Tran Ngoc
H s6 tién 21.000.000 dong tir di san thira ké
cua cy Q, cu T’. Noi cach khéc, voi khoan
thu lao quan 1y di san, mdi nim ngudi quan
ly di san dugc nhan thu lao 3.000.000 dong
nhung dya vao cin cir ndo dé xac dinh mirc
thu lao (3.000.000 dong/nim ma khong phai
1a con s6 khac, trong khi mdi ky phan thira ké
theo phép luat c6 gia tri 85.458.800 dong) thi
Toa an khong lap luan hodc vién dan trong
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ban an. Hodc trong mot ban an khac, Toa an
nhén dinh: “cé dii co s6 dé tinh céng sirc déng
gop cua ong S va ba L doi véi khoi tai san
néi trén va can tinh theo ty 16 10% trén tong
gid tri tai san tranh chap”™. Trong hai vu viéc
nay, cong sirc quan 1y chiém ty 1é nho hon so
v6i gia tri cia mot suat thira ké theo phép luat
nhung cling c6 trudng hop nguoc lai va vu an
sau ddy 13 vi du cy thé cho thyuc trang nay™.
Sau khi x4c dinh khdi di san ngudi chét dé lai
(cu P va cu S c6 tai san chung 1a quyén sir
dung 1.136,8m? dat gdm dat tho cu, dat trong
cdy lau nam khéc, dit ao), Toa 4n 1ap luan:
“Cu D madt tir nam 1943, nam 1959 ba D két
hén véi éng C va vé song tai ddt tranh chdp
cung cu S. Cu S, ba D co cong trong nom,

ton tao thira dat nén can xem xét dng trich
cong suc bao quan, trong nom, ton tgo tai
san cho cu S va ba D tuong vung voi 500 m?
ddt. Phan dién tich dat nay nén giao cho ba D
duoc huong”. Tuy vay, thong tin trong ban an
hoan toan khong dua ra co s& phép 1y hay lap
luan cho sy luan chuyén cong stc bao quan,
trong nom, ton tao tai san cho “cu Sen va ba
D” nhung quyét dinh “Phan dién tich dat nay
nén giao cho ba D dwoc hwong” (duy nhét ba
D) ma khong rd 1y do. Hon nita, “sau khi trur
phan dng trich cong sikc ton tao, trong nom
khéi di san trén cho ba D, di san ciia cu Pam,
cu Sen dé lai con 636,8m? dat, méi nguoi dé
lai 318,4m?)”. Néu xét vé ty 18, ba D dugc
trich cong strc 500m? dat, chiém khoang 44%
trong tong sb 1.136,8m2d4t cu B va cu S dé
lai,nghifalacubvacuS moi nguoi con lai chi
khoang 28%. Theo cach giai quyét trong ban
an nay, nguoi quan 1y di san dugc thanh toan
cong strc nhiéu hon khdi di san cudi cing ma
ngudi chét dé lai. Ciing tién hanh thanh toan
“cong strc” cho ngudi quan ly di san truge khi
phan chia thira ké va nhimg nguoi tham gia
t6 tung khac khong c6 ¥ kién phan ddi vé noi
dung ang trich cong stic ton tao, trong nom
khdi di san trén cho ba D 500m? dét, nhung

29 Ban an s6 11/2018/DS-PT ngay 11/04/2018 ciia Toa an nhan dan tinh Hung Yén vé tranh chép di san thira ké, tldd.
2 Ban 4n s6 50/2019/DS-PT ngay 22/4/2019 ctia Toa an nhan dan tinh Lim Ddng vé tranh chap di san thira ké, tldd.
30 Ban 4n s6 18/2018/DS-PT ngay 18/07/2018 ciia Toa 4n nhan dan tinh Hung Yén vé tranh chap di san thira ké,
https://congbobanan.toaan.gov.vn/2tal 38625t1cvn/chi-tiet-ban-an, truy cap ngay 29/3/2020.
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theo céc tac gia, nhan dinh “phan dién tich dat
nay nén giao cho ba D dugc hudng” cua Toa
an s& thuyét phuc hon va c6 thé tao ra tién 18
(nguyén tic) co gia tri 4p dung twong tu cho
nhiing vu viéc khac, néu Toa an dua ra mot
trong s cac lap ludn sau ddy:

Thir nhdt, ba D két hon v6i ong C vao nim
1959 va vé song tai manh dét 1a tai san chung
ctia cu P va cu S dén khi tranh chép nénba D
la nguoi quan 1y di san cia ca hai cu.

Thir hai, 61 v6i viée quan 1y di san cia
cu D thi ba D ¢6 cong strc nhiéu hon so voi
cu Sen (vi tré tudi hon, c6 strc khoe hon) va
thoi gian quan 1y di san cta cu P gan bang ca
cudc doi cua ba D. Bén canh do, thoi gian ba
D sinh séng va quan ly manh dat nay co gia
tri trong duong, du dé xac 1ap quyén so hiru
theo thoi hidu ddi voi bat dong san (30 nim)
néu bat dong san khong c6 nguoi quan 1y.

Thuwr ba, ba D khong chi 1a nguoi c6 cong
trong vi¢c ton tao, xay dung, phat trién gia tri
ctia thira dat ndy ma con 1a nguoi cham soc,
phung dudng me chong (khong phai me dé),
thd cling ong ba, to tién ké ca khi chong hy
sinh; khong c6 bat ky thong tin nio cho rang
ba D bac dii, bat hiéu v6i me chong. Nghia
1a, ba D cling 1a nguoi bé ra cac chi phi cho
viéc tho cing 6ng ba, t6 tién (co thé 1a phan
dugc chap nhan dbi véi chi phi bao quan di
san) nén phan ba D dugc trich bao gdm “thu
lao” va “chi phi bao quan di san”.

Thur tu, ba D 1a thanh vién ho gia dinh voi
cu Sen va BLDS qua céc thoi ky déu ghi nhan
cong suc dong gbép cua thanh vién hd gia
dinh trong viéc t6n tao, phat trién gia tri tai
san chung cua ho gia dinh (Piéu 118 BLDS
nam 1995, Diéu 108 BLDS nam 2005...).

3. Két luén va kién nghi

Qua phan tich thyc tién xét xr yéu cau
thanh toan chi phi cho vi¢c bdo quan di san
nhan théy, c6 su khong théng nhat trong vi¢c
giai quyét cua Toa an khi xac dinh muc thu
lao va céch thure thuc hién thanh toan. Du ung

ho quan diém “nén trao quyén cho Toa 4n tiy
tung truong hop, tirg hoan canh ma xac dinh
marc tht lao hop 1y, nhung dé tranh tinh
trang “lam quyén” anh hudng dén quyén loi
ctia ngudi thira ké cling nhu nguoi quan 1y di
san, bén canh yéu cau thong nhat trong viéc
str dung cac thuat ngii/tén goi lién quan, nhan
thirc dang ban chat va diéu kién ap dung giira
thu lao va chi phi bao quan, theo cac tac gia,
Hoi déng Thim phén, Toa an nhan dan tdi cao
can c6 van ban hudng dan mot sé van dé sau:

Thir nhdt, huéng dan giai quyét thu lao va
chi phi bdo quan di san theo hudng: 1) Truong
hop nguoi quan 1y co yéu cau thanh toan doc
1ap giira tién thu lao va chi phi bao quan di san
thi Toa 4n can giai quyét doc lap timg khoan,
nguoc lai, cin co phuong an xir 1y véi trudng
hop Toa an gdp chung, dong nhét giira ching
(vi khong bao vé quyén, loi ich hop phap cta
nguoi quan ly di san mét cach chinh dang); ii)
Truong hop ngudi quan 1y khong ¢ yéu cau
thanh toan doc 1ap, hudng giai quyét xac dinh
tién thu lao quan 1y di san dong thoi ciing 1a
chi phi bao quan di san hoan toan phu hgp véi
nguyén tic ap dung phap luat dan su.

Thir hai, xem xét, can nhéc dé dua ra “muc
thi lao quan 1y di san” tdi da theo ty 1é phan
tai san ma nguoi chét dé lai (vi du c6 thé 1a
khong dugc vuot qua 2), trar truong hop co
su thoa thudn rd rang giita nguoi thira ké va
nguoi quan 1y di san vé mirc thi lao. Bén canh
d6, ban an bat budc phai dua ra nhitng co s,
1ap luan thé hién 5 trong phan nhan dinh lam
co s& dé quyét dinh “muic thu lao quan 1y di
san” phu hgp véi ting vu viée cu thé.

Thir ba, xay dung nguyén tic, bd tiéu chi
lam can cir & xac dinh muc thu lao hop 1y,
trong d6 co tidu chi vé thoi gian quan 1y di san
(c6 thé tham khao quy dinh vé thoi hiéu thira
ké, thoi hiéu xac 14p quyén so hitu do chiém
hiru, duoc loi vé tai san khong c6 can ctr phap
luat...), vé su thay ddi gia tri ciia di san gitra thoi
diém mo thira ké voi thoi diém tranh chipm

30 P§ Vin Dai (2016), Binh ludn khoa hoc nhitng diém méi ciia BY ludt Dan sw nam 2015, tldd, tr. 527.
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