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1. Pit van dé

Tém tit:

Trong bdi canh hoi nhap qudc té sau rong, cac giao dich dan sy ¢ yéu to
nudc ngoai ngay cang gia tang, trong dé c6 hoat dong tang cho nha ¢ cho
nguodi nudc ngoal Tuy nhién, phap luat Viét Nam hién hanh van con ton tai
nhitng khoang trdng va bét cap trong viéc diéu chinh cong ching hop dong
tang cho nha & ma bén nhan tang cho 1a nguoi nudce ngoai, dac biét lién quan
dén diéu kién chu thé, pham vi s& hitu nha &, nghia vu klem tra clia cong
chimg vién va co ché phdi hop giita cac co quan c6 tham quyén. Bai viét tap
trung phan tich cac quy dinh phap luat hién hanh vé cong ching va phap luat
nha & c6 lién quan, chi ra nhimg han ché, vuéng méc trong thyc tién 4p dung.
Trén co so d6, bai viét dé xuat cac dinh hudng va giai phap nham hoan thién
phap luat, bao dam tinh minh bach, an toan phap 1y cho giao dich

Abstract:

In the context of extensive international integration, civil transactions
involving foreign elements are increasing, including the donation of residential
housing to foreigners. However, current Vietnamese law still contains gaps
and inadequacies in regulating the notarization of housing donation contracts
where the recipient is a foreigner, particularly concerning subject eligibility,
the scope of housing ownership, the inspection obligations of notaries,
and coordination mechanisms between competent authorities. The article
focuses on analyzing current legal provisions on notarization and relevant
housing laws, highlighting limitations and obstacles in practical application.
Consequently, the article proposes orientations and solutions to perfect the
law, ensuring transparency and legal certainty for such transactions.

tang cho nha & cho nguoi nude ngoai, dang

Trong bdi canh toan cau hoa va hoi nhap
qudc té ngay cang siu rong, cac quan hé dan
su ¢o yéu t6 nudce ngoai tai Viét Nam khong
nglmg gia ting ca vé sd luong 1an muc do
phuc tap. Pac biét, cac giao dich lién quan
dén bat dong san (BDS), trong d6 co viéc
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trd nén phd bién cing véi chinh sach ma cira
thi truong va thu hut dau tu quéc té. Su phat
trién nay doi hoi hé thong phap luat phai co
co ché diéu chinh dﬁy du, minh bach va hiéu
qua nham bao dam an toan phap 1y cho céac
bén tham gia giao dich.
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Theo khoan 1 Piéu 2 Luat Coéng ching
nam 2024, “cong chirng la viéc cong chung
vien (CCV) chung nhan tinh xac thuc, hop
phdp cia hop dong, giao dich dan sw”. Pong
thoi, Didu 5 Luét nay quy dinh mot trong cac
nguyén tic hanh nghé cong ching 14 tuan tha
Hién phap va phap luat, bao dam trung thyc,
khach quan. DPac biét, trong qué trinh thyc
hién cong chimg hop dong, giao dich, CCV
c6 nghia vy kiém tra tinh hop phép cta ho so
yéu cau cong ching; truong hop cé can ct
cho rang hop dong, giao dich vi pham phap
luat thi phai tir chdi cong ching theo quy
dinh tai khoan 5 Diéu 42 Luat Cong chung
nam 2024. Nhu vay, hoat dong cong ching
khong chi mang tinh xac nhén hinh thirc ma
con 1a mot co ché kiém soat phap 1y quan
trong dbi véi cac giao dich dan sy.

D6i voi chii thé 1a ngudi nudc ngoai,
phap luat chuyén nganh vé nha & da thiét lap
khuon kho phép 1y twong d6i cu thé. Theo
Piéu 8 Luat Nha & nim 2023, dbi tuong
duoc s¢ hiru nha ¢ tai Viét Nam bao g@)m
nguoi Viét Nam dinh cu & nudc ngoai; to
chtrc, ca nhan nudc ngoai thudc cac truong
hop duoc quy dinh tai Diéu 17 Luat Nha &
nam 2023. Dong thoi, vé hinh thirc xac lap
quyén sé hiru, diém b khoan 2 Diéu 17 cho
phép ca nhan nudce ngoai dugce s¢ hitu nha &
thong qua nhan tdng cho, nhan thira ké nha &
thuong mai trong dy an dau tu xay dung nha
& khong thudc khu vuc can bao dam qudc
phong, an ninh.

Tuy nhién, quyén nay khong phai 1a khong
¢ giéi han. Cuy thé, theo khoan 3 Diéu 18
Luat Nha ¢ nam 2023, c4 nhan nudc ngoai
mudn nhan tang cho nha & tai Viét Nam phai
dugc phép nhap canh vao Viét Nam va khong
thudc dién duoc huong quyén uu dai, mién
trir ngoai giao, 1anh su. Déng tho1i, khoan 1

D Khoan 1 Diéu 160 Luat Nha & nim 2023.

Diéu 19 Luat nay c6 quy dinh gidi han vé s6
luong nha & ma ca nhan nudc ngoai dugc s&
hiru (khéng qua 30% sb luong cin ho trong
mot toa nha chung cu hodc khong qua 250
cin nha riéng 1é trong mot khu vuc ¢6 sb dan
tuong duong cap phuong). Viéc ting nha &
phai thuc hi¢n cong ching hoac chiing thuc
hop ddng'.

Trong thyc tién 4p dung, viéc cong ching
hop dong ting cho nha ¢ ma bén nhén 1a
ngudi nude ngoai dit ra nhiéu van dé phap
ly phirc tap. CCV khong chi phai kiém tra
nang lyc hanh vi dan sy, y chi ty nguyén cua
cic bén ma con phai xac minh diéu kién so
hiru nha ¢ dugc phép ting cho nguoi nudc
ngoai theo cac quy dinh néu trén. Tuy nhién,
phép luat hién hanh van chua c6 quy dinh cu
thé vé pham vi va mac do nghia vu xac minh
cua CCV trong truong hop nay, dac biét la
dbi voi cac thong tin mang tinh quan 1y hanh
chinh nhu tinh trang s& hitu nha ¢ ctia nguoi
nudc ngoai trong cung mdt du an hodc khu
vuc. Bén canh d6, co ché phdi hop, cung
cAp thong tin giita t6 chirc hanh nghé cong
chiing vo1 co quan quan 1y nha ¢, co quan
dang ky dat dai con chua duoc quy dinh day
du, dan dén kho khan trong viéc bao dam
tinh hop phéap cua giao dich ngay tai thoi
diém cong chimg.

Ttr nhitng phan tich trén, ¢ thé thiy rang
mic du phap luat di budc dau ghi nhan quyén
nhan tang cho nha & cia nguoi nude ngoai,
song cac quy dinh lién quan dén cong chimg
hop dong trong trudng hop nay van con ton
tai nhig khoang tréng va bat cap. Do do,
vi€c nghién curu, danh gia toan dién cac quy
dinh phép luat hién hanh, dong thoi d& xuat
giai phap hoan thién 1a can thiét nham bao
dam tinh an toan phap 1y cua giao dich, nang
cao hiéu qua hoat dong cong ching.
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2. Quy dinh ciia phap luit vé hop dong
tang cho nha ¢ ma ngwoi nhan tang cho la
nguwoi nwdc ngoai

Hop dong ting cho tai san la su théa
thuan giita cac bén, theo do bén tang cho
giao tai san ciia minh va chuyén quyén so
hitu cho bén dwoc tang cho ma khong yéu
cau dén bii, bén dwoc tang cho dong y nhan?.

Tang cho BDS phai duoc 1dp thanh van
ban c6 cong chung, ching thuc hoac phai
dang ky, néu BDS phai ding ky quyén so
httu theo quy dinh cua luat’.

Theo quy dinh cua phap luat, hop dong
tang cho nha & ma nguoi nhan ting cho la
ngudi nude ngoai can dap tmg day du quy
dinh cua phap luat khong chi dbi véi tai san
tang cho ma con ca tu cach phap 1y cua cac
bén tang cho va nhan tang cho.

» Bén ting cho

Bén tang cho la td chirc, ca nhan s& hitu
nha ¢ theo quy dinh cta phap luat Viét Nam
hodc co quyén dinh doat nha ¢ theo quy dinh
cua phap luat Viét Nam.

1. Truong hop tdng cho nha & thudc so
hiru chung hop nhat thi phai dugc sy dong y
bang vin ban cua tit ca cac chi s¢ hitu nha &
thudc s¢ hiru chung.

2. Truong hop tang cho nha ¢ thudce sé hiru
chung theo phan thi chi s¢ hitu chi duoc ting
cho phan nha ¢ thudc quyén sé hitu ciia minh
va khong dugc 1am anh huong dén quyén va loi
ich hop phép cuia cac chu s¢ hiru nha & thude
s hitu chung khéc. Sau khi nhan ting cho phan
s& hiru chung thi cha s¢ hitu nha & moi khong
duoc 1am anh huong dén cac quyén va loi ich
hop phap cua cac chu so hitu chung khac*.

2 Piéu 457 B luat Dan sy nam 2015.
3 Piéu 459 B luat Dan sy nam 2015.
4 Piéu 177 Luat Nha & nam 2023.

5 Piéu 676 Bo luat Dan sy ndam 2015.
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» Bén nhdn ting cho

Dé trg thanh bén nhan tang cho - chu thé cua
quan hé phap ludt thi nguoi nudc ngoai cling
can dap mg diéu kién vé nang lyc chu thé.

Viéc ap dung phap luat dé xac dinh ning
luyc phap luat dan sy ctua cd nhan la nguoi
nudc ngoai dugc xac dinh theo Piéu 673 Bo
luat Dan sy nam 2015. Cy thé:

“Nang lyc phap ludt dan sw cua cd nhan
dwoc xac dinh theo phadp ludt cua nuwoc ma
ngueoi dé cé quéc tich.

Nguwoi nudc ngoai tai Viét Nam co nang
luc phap luat dan sw nhw cong dan Viét Nam,
trie truong hop phap luat Viéet Nam co quy
dinh khac”.

Truong hop ngudi nudc ngoai xac lap,
thuc hién cac giao dich dan sy tai Viét Nam,
nang luc hanh vi dan sy cia nguoi nudce ngoai
do6 duogc xac dinh theo phap luat Viét Nam.
Viéc x4c dinh ca nhan bi mat nang lyc hanh vi
dan su, c6 kho khan trong nhan thure, 1am chu
hanh vi hodc bi han ché nang lyc hanh vi dan
su tai Viét Nam theo phap luat Viét Nam.

Dbi v6i phap nhan thi trong truong hop
phap nhan nudc ngoai xac 1ap, thuc hién giao
dich dan su tai Viét Nam thi nang luc phap
luat dan sy cia phap nhan nudc ngoai do
duoc xac dinh theo phap luat Viét Nam’. Bén
canh do, do d6i trong cua hop dong ting cho
trong trudng hop nay la nha dat. Do dé, bén
nhan ting cho ngoai nhing diéu kién can cua
mot chu thé cua quan hé phép luat dan sy noi
chung thi con can phai dap ng yéu cau cia
mot chii thé duoc quyén s6 hitu nha & tai Viét
Nam theo quy dinh tai khodan 1 Piéu 8 Luat
Nha ¢ nam 2023 gém:
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1. TO chuc, ca nhan trong nudc;

ii. Nguoi Viét Nam dinh cu ¢ nudc ngoai;

111. T6 chirc kinh t€ ¢6 von dau tu nudc ngoai
dau tu xay dung nha ¢ theo du an tai Viét Nam;

iv. TOo chtrc kinh t€ ¢6 von dau tu nudc
ngoai, chi nhanh, van phong dai dién cua
doanh nghiép nudc ngoai, quy dau tu nudc
ngoai va chi nhanh ngan hang nudc ngoai
dang hoat dong tai Viét Nam;

v. Ca nhan nudc ngoai dugc phép nhap
canh vao Viét Nam.

Dong thoi, phap luat ciing quy dinh 16 cac
hinh thitc ma t6 chtre, ¢4 nhan nude ngoai duoc
quyén s6 hiru nha & tai Viét Nam, bao gom:

a) Pau tu xdy dyng nha & theo duy 4n tai
Viét Nam theo quy dinh cta Luat nay va
phap luat co lién quan,;

b) Mua, thué mua, nhan tang cho, nhan
thira ké nha ¢ thuong mai bao gom cin ho
chung cu va nha & riéng 16 trong dy an dau tu
xdy dung nha ¢, trir khu vyc bao dam quéc
phong, an ninh theo quy dinh cia Chinh phu®.

Theo quy dinh néu trén thi nguoi nudc
ngoai chi dugc nhén tang cho nha ¢ dudi dang
nha & thurong mai bao gdm cin ho chung cu
va nha ¢ riéng 1é trong dy an dau tu xay dung
nha ¢, trir khu vuc bao dam quéc phong, an
ninh. Pong thoi, & chimg minh tu cach chu
thé dugc nhan ting cho nha & cia nguoi nude
ngoai thi budc ¢4 nhén, t6 chic d6 phai dap
mg day du cac didu kién sau: “Péi véi cd
nhdn nede ngodi quy dinh tai diém c¢ khodn 1
Piéu 17 ciia Ludt nay phdi khéng thue tricong
hop dwoc hirdng quyén wu ddi, mién trir ngogi
giao, lanh sy theo quy dinh cua phadp ludr”.

6 Khoan 2 Piéu 17 Luat Nha & nam 2023.

7 Khoan 3 Piéu 18 Luat Nha ¢ nam 2023.

$ Khoan 1 Diéu 459 Bo luat Dan sy nam 2015.
9 Piéu 164 Luat Nha ¢ nam 2023.

Pé ching minh duoc phép nhap canh vao
Viét Nam thi phai c6 ho chiéu con gia tri ¢6
dong dau kiém chimg nhap canh ctia co quan
quan 1y xuét, nhap canh Viét Nam.

Dbi v6i nguoi Viét Nam dinh cu & nudce
ngoai néu khong dugc nhap canh vao Viét
Nam ma dugc tang cho hodc duogc thira ké
nha & tai Viét Nam thi khong dugc cong nhan
quyén s¢ hitu nha & theo quy dinh tai Diéu 2
Nghi dinh s6 95/2024/ND-CP huéng dan thi
hanh Luat Nha & nam 2023.

» Giao két hop dong ting cho nha 6 ma
nguwoi nhdn tagng cho la nguwoi nwdc ngoai

V& nguyén tic, viéc giao két hop dong
tang cho nha & ma nguoi nhan tang cho la
nguoi nudc ngoai s€ duogc thuc hién theo
cic quy dinh ctia phap luat nodi chung vé
viéc thiét 1ap cac quan hé dan sy c6 yéu td
nudc ngoai.

Theo d6, ngoai viéc dap tng cac yéu cau
vé mat chu thé thi hop dong ting cho nha ¢
¢6 yéu t6 nude ngoai phai duoc 1ap bang van
ban va c¢6 cong ching, chung thuc: “Tang
cho BDS phai duoc ldp thanh van ban co
cong chung, chirng thuc hodc phai dang ky,
néu BPS phai dang ky quyén s¢ hitu theo quy

dinh cia luar.

Thém vao d6, hop dong vé nha & can dap
ung cac diéu kién duoc quy dinh tai biéu
163 Luat Nha & nim 2023. Hop dong vé nha
O phai dugc cong chirng hoac chirng thuc’.

Tém lai, dé tang cho nha & cho nguoi
nhan tdng cho la ngudi nude ngoai thi ban
than cac chu thé d6 phai chudn bi bo hd so ¢6
day du cac loai gidy to sau:
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- Hop dong tang cho quyén sé hitu nha;

- Gidy to ching minh ngudi nhan ting
cho dugc phép nhap canh vao Viét Nam va
khong thudc dién dugc hudng quyén uu dai,
mién trir ngoai giao, 1anh su;

- Ban gbc Gidy chimg nhén di cép;

- Vin ban ciia chu dau tu du 4n phat trién
nha ¢ thuong mai (ngudi sir dung dat) dong
¥ cho chu thé duoc ting cho quyén s& hiru
nha 6.

» Cong chirng hop dong ting cho nha 6
ma nguwoi nhdn tang cho la ngwoi nudéc ngoai

Viéc cong chimg hop dong ting cho nha ¢
¢6 yéu td nudc ngoai (ngudi nhan ting cho 1a
ngudi nudc ngoai) phai dap ung day du cac
yéu cau, trinh tu thu tuc vé nodi dung, hinh
thirc theo quy dinh cua Luat Cong chung.
Bén canh d6, con phai dap ung thém cac quy
dinh tai Diéu 163 Luat Nha 6.

Mic du, quy dinh cta phap lut vé quy
trinh cong ching hop dong ting cho nha &
ma nguoi nhan tang cho 1a nguodi nude ngoai
kha chi tiét va day du. Tuy nhién, thuc tién
trién khai gap khong it bat cap khién cho viéc
cong ching c6 thé bi xem 13 v6 hiéu.

3. Nhitng han ché caa phap luat déi véi
hoat dong cong chirng hop dong ting cho
nha & ma ngwoi nhan tang cho 1a nguoi
nuwdc ngoai

3.1. Bit cdp vé diéu ki¢n nhdn ting cho

Theo quy dinh cta Luat Nha & thi nguoi
nudc ngoai chi dugc s¢ hiru nha ¢ thuong
mai bao gdm cin ho chung cu va nha & riéng
1¢ trong du an dau tu xay dung nha &, trir
khu vure bao dam qudc phong, an ninh'®. Tuy
nhién, di duoc ghi nhan quyén s¢ hitu dbi

19 Piém ¢ khoan 2 Diéu 18 Luit Nha & nam 2023.
) Piém ¢ khoan 2 Diéu 20 Luat Nha & nim 2023.
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v6i nha & trong trudng hop hop dong ting
cho c6 hi¢u luc phéap ly va ban than ho dép
tg du cac diéu kién theo quy dinh cta phap
luat thi viéc thuc hién quyén s& hitu cua ho
trén thuc té cling bi anh huéng “Pdi véi cd
nhan nwoc ngoai thi dwoc so hitu nha o theo
théa thudn trong cdc giao dich hop dong
mua ban, thué mua, tang cho nhan thira ké
nha & nhung t6i da khéng qud 50 nam, ké tir
ngay dwoc cdp Gidy ching nhdn va cé thé
duwoc gia han thém theo quy dinh cua Chinh
phii néu ¢é nhu cau; thoi han sé hitu nha ¢
phai dwoc ghi 6 trong Gidy chitng nhdn ™",

Diéu d6 c6 nghia 1a trir trudng hop d6 1a
t6 chtrc, ca nhan nudc ngoai duoc phép thuc
hién cac dy an vé nha & thi ngudi nudc ngoai
hién nay dang bi han ché quyén so hiru vé
nha & tai Viét Nam. Cu thé:

- Bi han ché vé loai hinh nha ¢ duoc phép
sO htru: chi dugc phép sé hitu nha ¢ thuong
mai bao gé)m can hd chung cu hoac nha ¢
riéng 1é nhung phai trong dy an dau tu xay
dung nha 6.

- Bi han ché vé thoi gian s hitu: t6i da 50
nam ké tir ngay dugc cp gidy chimg nhan
néu khong duoc gia han.

- Gi6i han vé kha ning xac 1ap quyén
s¢ htru:

bdi véi nguoi Viét Nam dinh cu ¢ nudc
ngoai néu khong dugc nhdp canh vao Viét
Nam ma dugc tang cho hoac dugc thira ké
nha & tai Viét Nam thi khong dugc cong nhan
quyén s¢ hiru nha ¢. Quy dinh nay c6 su
khéc biét gilra nguol nude ngoai ndi chung
“la ngudi mang qudc tich nude ngoai hodc
khong mang qudc tich” so v6i ngudi nudc
ngoai ¢6 gbc Viét Nam hodc nguoi nudc
ngoai con quéc tich Viét Nam.
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Vé nguyén tdc, mot ca nhan khi duoc xac
1ap qudc tich nuwdc ngoai du van con gitt hoic
da thoi qudc tich Viét Nam thi ban than ho
van duoc xac dinh 1a ngudi nude ngoai. Tuy
nhién, ddi véi cha thé nay thi hién nay quy
dinh cua phép luat lién quan dén quyén so
hiru nha & gan lién véi dat co nhimg diém
khac bi¢t gitra nguoi Viét Nam & nudce ngoai
bao gém nguoi géc Viét Nam hay ngudi
mang qudc tich nudc ngoai ma chua thoi
qudc tich Viét Nam'? so v6i nguoi nude ngoai
13 t6 chirc, c4 nhan nudc ngoai thong thudng.

Cu thé, theo quy dinh tai Piéu 28 Luat
Dét dai nim 2024: “Nguwoi Viét Nam dinh cuw
& muede ngodi thudce cde doi tirong cé quyén
6 hitu nha ¢ theo quy dinh ciia phdp ludt vé
nha ¢ thi ¢6 quyén sé hitu nha ¢ gén lién véi
quyén sir dung ddt 6 tai Viét Nam”.

Diéu d6 c6 thé hiéu ring, xét vé& yéu t6
quéc tich du ban than nhiing c4 nhan nay
mang qudc tich nudc ngoai nhung néu ho roi
vao mot trong hai trudng hop néu trén thi van
dugc s¢ hitu nha ¢ gan lién v6i dat ma khong
dat ra bat ky su han ché nao. Chinh quy dinh
khéc biét nhu vay gitra Luat Dit dai va Luat
Nha ¢ di khién cho hoat dong thuc thi phap
luat trén thuc té khong duoc nhat quan, gay
ra nhitng tranh cai khong can thiét.

Thém vao d6, khi xac dinh diéu kién nhan
tang cho, CCV gip kho khan trong viéc kiém
soat gidi han s¢ hitu nha & cua nguoi nudc
ngoai. Mac du phap luat Viét Nam dat ra cac
gidi han vé s lugng nha & ma c4 nhan nudc
ngoai dugc so hitu (vi du theo ty 18 phan tram
trong mot toa nha hodc ) lugng trong mot
khu vuc hanh chinh). Tuy nhién, trén thuc
té, CCV khong c6 cong cu hay co s¢ dit liéu
dé xac dinh ngudi nhan tdng cho da s¢ hiru
bao nhiéu BPS trong cung khu vuc. Piéu

nay khién viéc kiém soat diéu kién nay gan
nhu mang tinh hinh thirc, tiém an nguy co vi
pham quy dinh phép luat.

3.2. Bat cdp trong viéc xdc minh diéu
kién chu thé cua nguwoi nuwdc ngoai

Trong quy trinh cong chung, CCV co
nghia vu kiém tra ning luc phéap 1y va diéu
kién tham gia giao dich cuia cac bén. Tuy
nhién, d6i véi ca nhan nude ngoai, cac diéu
kién nhu tinh trang nh@p canh hop phap, tu
cach phap ly, hay viéc c6 thudc dién dugc
s0 hiru nha & hay khong lai phu thudc vao
nhiéu ngudn thoéng tin khac nhau (co quan
xuat nhap canh, co quan quan 1y nha 4...).

Hi¢n nay, tai Viét Nam da hinh thanh
nhiéu co so dit liéu chuyén nganh c6 lién
quan mat thiét dén hoat dong cong ching.

Trude hét, co so dit liéu vé& dan cu do Bo
Cong an quan ly cung cap thong tin vé danh
tinh, tinh trang cu tri va s6 dinh danh c4 nhan
ctia cong dan. Pay 1a nén tang quan trong dé
xé4c minh chu thé giao dich, han ché tinh trang
gia mao hoic giao dich khong dung chu thé.
Thér hai, hé thong dir liéu dat dai theo quy
dinh cta Luat Dat dai ndm 2024 cho phép xac
dinh tinh trang phap 1y cta quyén st dung dat,
bao gdm thong tin vé& quyén so hitu, han ché
giao dich, quy hoach va thé chip. Tiur ngay
01/3/2026, Chinh phu da ban hanh Nghi dinh
s0 357/2025/ND-CP vé xay dung va quan 1y hé
thong thong tin, co s¢ dit liéu vé nha ¢ va thi
truong BPS bang viéc Pinh danh dién tir trén
hé thong thong tin, co s& dir liéu vé& nha 6 va thi
truong BDS 14 hoat dong ding ky, dbi soét, tao
1ap va gan thong tin va dit liéu cho thira dét, cin
nha hoic dbi tuong tham gia giao dich nha & va
BDS (chu thé danh tinh dién tir) theo quy dinh
vé dinh danh va x4c thuc dién t.

12 “Ngyeoi Viét Nam dinh cue ¢ nueée ngoai 1a cong dan Viét Nam va ngudi gbe Viét Nam cu trd, sinh séng 1au dai
0 nudc ngoai” (khoan 3 Biéu 3 Luat Quoc tich nam 2008).

NGHIENCUU
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Day 1a nguon dir liéu cot 15i trong cong
ching céac giao dich lién quan dén BDS. Tuy
nhién, viéc khai thac va str dung dit li€u trong
hoat dong cong chimg van con nhiéu han ché.

Mot la, cac hé théng di li¢u hién nay chua
dugc két ndi va lién thong mot cach day du.
Dt li¢u thuong dugc quan ly phan tan boi
nhiéu co quan khac nhau, dan dén kho khin
trong vi¢c tra cuu déng bd va toan dién. Piéu
nay lam giam hiéu qua cua viéc kiém soét
ndi dung giao dich.

Hai la, phap luat chua quy dinh & quyén
va nghia vu ctia CCV trong viéc tiép can va
sir dung dir liéu. Trong nhiéu truong hop,
CCV khéng c6 co s phap 1y dé yéu cau cung
cap thong tin hodc truy cép truc tiép vao cac
hé thong dir liéu, dan dén viéc kiém tra van
mang tinh hinh thtrc.

Ba la, chua ¢6 co ché rang budc trach nhiém
ctia CCV trong viéc khai thac dit liéu dé phuc
vu kiém soat ndi dung giao dich. Ngay ca khi
dit liéu tOn tai, viéc co sit dung hay khong van
phu thudc vao y chi chu quan cia CCV"S.

Do vay, tinh dén thoi diém hién tai, van
chua ¢6 co ché hiéu qua dé CCV tiép can va
kiém chtg day du cac thong tin nay, lam gia
tang rui ro cong chimg sai hoic khong day du.

3.3. Bit cdp vé trinh tw thii tuc nhén
tang cho

Theo quy dinh ctua phap luat hién hanh cu
thé 1a Luat Dét dai va Luat Nha & thi 6 su
tach bach gitta viéc thuc hién tang cho nha
¢ cho ngudi nudc ngoai voi thu tuc xac 1ap
quyén s hitu nha ¢ d6i voi ngudi nude ngoai.

Cu thé, to chirc, c4 nhan trong nudc khi

dap ung dugc cac quy dinh cta phap luat lién
quan dén quyén dinh doat tai san ting (nha
&) dong thoi thuc hién day du trinh tu thu
tuc tang cho thi dugc quyén ky két hop dong
tang cho nha & cho nguoi nudc ngoai.

Nguoi nuoc ngoai (nguoi duge xac dinh
cu thé trong hop dong ting cho) s& duoc xac
1ap quyén nhan ting cho nha & (trong diéu
kién hop dong ting cho tudn thu day di cac
quy dinh ciia phap luat vé mat noi dung va
hinh thirc). Tuy nhién, dé xac 1ap dugc quyén
sO hitu v6i nha ¢ minh vira duoc tang cho do
thi ban than ngudi nudc ngoai can phai dap
g thém cac diéu kién khac:

- Nha duoc tang cho la nha thuong mai
bao gom cin hd chung cu hodc nha gin lién
v6i dat nam trong khu du an trir truong hop
nguoi Viét Nam dinh cu tai nudce ngoai.

- Pbi voi nguoi Vigt Nam dinh cu tai nude
ngoai thi chi dugc xac 1ap quyén so hitu néu thyc
hién dﬁy du thu tuc nhap canh vao Viét Nam.

Do vay, néu ngudi nude ngoai dap ting du
diéu kién nhén ting cho nhung khong du diéu
kién xac 1ap quyén so hiru thi ciing khong
dugc dung tén, ghi nhan quyén sé hiru d6i
véi tai san nhan tang cho. Trong trudong hop
d6, ban than nhimg cha thé nay budc phai
“4y quyén cho cd nhdn, t6 chirc khdc dang
cw tru, hoat dong tai Viét Nam ban hodc tang
cho nha 6 vira dwge tang cho™. Piéu nay dé
dan dén hiéu sai cac quy dinh phéap luat thim
chi din dén tranh chap lién quan dén nha &
duoc tang cho. Bac biét 1a trong truong hop
¢6 nhiéu chu thé cung duoc nhan ting cho
mot can hg, mot can nha, nhung tu cach va
diéu kién dé xac 1ap quyén sé hitu cua cac
chu thé d6 lai khong giéng nhau.

13 Bé cong ching trong giao dich dat dai: Nén hay khéng?, https://plo.vn/bo-cong-chung-trong-giao-dich-dat-
dai-nen-hay-khong-post877107.html, truy cap ngay 21/3/2026
9 Piéu 2 Nghi dinh s6 95/2024/ND-CP ngay 24/7/2024 cua Chinh phti quy dinh chi tiét mét s6 diéu ctia Luat

Nha 6.
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4. Hoan thién phap luit vé cong chirng
hop dong ting cho nha & ma ngudi nhin
tang cho la ngwoi nwdc ngoai

Vé co ban, hoat dong cong chimg hop
dong tang cho nha & ma ngudi nhan ting cho
la nguol nude ngoai dang duoc cac phong
cong ching thuc hién mot cach ro rang,
thong nhat voi quy trinh chit ché theo Luat
Cong chung. Tuy nhién, viéc x4c dinh tinh
hop phap, chinh xac khong vi pham phap luat
clia cac gidy to trong bd hd so cong chung 1a
van dé ma cac CCV can phai luu ¥.

Thir nhdt, hoan thién quy dinh vé xac
dinh tu cach cta cac bén tham gia giao dich.

Hién nay, theo quy dinh cua Luat Cong
chtng thi viéc cong chimg hop dong ting cho
nha & ¢6 yéu t6 nudc ngoai chil yéu dua trén
thong tin cung cap cua cac chi thé ma ban
chét thién vé mat hinh thuc. Viée kiém tra tu
cach cua cac bén chu thé yéu cau chi ding lai
& muc do kiém tra nang lyc hanh vi clia cac
chu thé. Tuy nhién, hién nay phap luat Viét
Nam ¢6 cac quy dinh khac vé ning luc hanh
vi cia nguoi nudc ngoai dac biét 1a trong linh
vuc nha & hogc dat dai. Diéu d6 dan dén su
thiéu thong nhat giita Luat Cong chimg nim
2024 va Luat Nha ¢ nam 2023, can thiét phai
xdy dung co ché lién két rd rang giita hai
linh vyc nay. Cu thé, nén bd sung quy dinh
trong Luat Cong chung (hodc van ban hudng
dan thi hanh) yéu cau CCV kiém tra cac diéu
kién s¢ hiru nha & cia cd nhan nudc ngoai
theo Diéu 18, 19 Luat Nha ¢ nam 2023 nhu
mot ndi dung bat bude trong quy trinh cong
chtng. Pong thoi, phap luat nha & ciing can
quy dinh 16 trach nhiém phdi hop cia co quan
quan 1y nha & trong viéc cung cap thong tin
phuc vu hoat dong cong ching.

Thir hai, hoan thién quy dinh lién quan
dén tu cach phap 1y ctia chu thé nhan ting cho.

Maic du phap luat dét dai va nha & co datra
cac quy dinh mang tinh chét han ché vé quyén
sO0 hitu nha ¢ cta nguoi nudc ngoai tai Viét
Nam. Pong thoi su khac biét 4y duoc phan
biét rat khac giita nhom chu thé ngudi nudc
ngoai noi chung va ngudi nudc ngoai nhung
mang gbc Viét Nam. Quy dinh nay d6i luc thé
hién chinh sach dai ngod ctia quéc gia danh cho
cac chu thé da timg 1a cong dan nuéc minh
nhung d6i khi ciing gay kho khan, tranh cai
cho cac chu thé ap dung phap luat trén thuc té.

Do vay, dé khéc phuc kho khan trong viéc
kiém tra diéu kién nhap canh va tu cach phap
1y ctia ca nhan nudc ngoai theo Diéu 18, 19
Luat Nha ¢ nam 2023, can xay dung co ché
cho phép t6 chic hanh nghé cong ching
duoc tiép can ¢6 kiém sodt cac co so dit liéu
lién quan (dac bi¢t 1a dir li¢u vé xuit nhap
canh). Dong thoi, c6 thé bd sung quy dinh
yéu cau ngudi yéu cau cong ching cung cip
tai liéu chirng minh tinh trang nhap canh hogp
phap, kém theo minh ching xéac thyc dién
tir nhu yéu cau duoc dit ra tai Didu 7 Nghi
dinh s6 95/2024/ND-CP ngay 24/7/2024 cua
Chinh pht quy dinh chi tiét mot sé diéu cua
Luat Nha &. Viéc thiét 1ap nghia vu chimg
minh két hop véi quyén kiém tra cia CCV
s& gitip cAn bang gitra tinh kha thi va yéu cau
kiém soét phap 1y.

Thir ba, timg budc hoan thién va dong bd
h¢ théng dit ligu thong nhat vé s¢ hitu nha &
ndi chung va cia ngudi nudc ngoai ndi riéng.

Nhu da trinh bay & trén, dir liéu lién quan
dén chu thé va ddi tuong giao dich dong mot
vai tro quan trong trong vi¢c dam bdo tinh
hop phap va gia tri phap ly cua cac van ban
cong chimg dic biét khi ddi tuong giao dich
c6 gid tri 16n va phuc tap nhu dat dai, nha 6.
Do viy, can thiét phai c6 10 trinh x4y dung
hé thong két ndi dir lidu gilta cong chung,
dang ky BPS va co quan hanh chinh. Diéu
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nay cho phép CCV kiém tra thong tin gin
nhu theo thoi gian thuc khi cong chung.

Thir tw, ban hanh huéng dan chuyén biét
vé cong chung giao dich nha & c6 yéu td
nuoc ngoai.

Dé bao dam tinh théng nhat trong ap dung
phap luat, can thiét ban hanh vin ban huéng
dan riéng (c6 thé dudi dang Thong tu) quy
dinh cu thé vé trinh tu, thu tuc cong chiing
dbi v6i hop dong lién quan dén nha & ma mot
bén 1a ca nhan nudc ngoai. Vin ban nay can
cu thé hoa cac noi dung kiém tra theo Piéu
18, 19 Luat Nha ¢ nam 2023 thanh céc budc
nghi¢p vu ro rang. Pay la gidi phap mang
tinh k¥ thudt nhung c6 y nghia quan trong
trong vi¢c nang cao hi¢u qua cua hoat dong
cong chimg, gop phan han ché va loai bo
nhiing giao dich gia tao.

5. Két ludn

Ngay nay, hoi nhap qudc té 1a lwa chon
chinh sach cua hau hét cac qudc gia dé phat
trién's. Viét Nam khong nim ngoai xu hudng
nay. Do d6, xut hién ngay cang nhiéu cac
hop ddng/giao dich ¢6 yéu t6 nudc ngoai ma
CCV phai thu ly giai quyét.

Nhu cu s¢ hiru nha ¢ ctua ngudi nudc
ngoai noi chung va nguoi Viét Nam dinh cu

& nudc ngoai tai Vit Nam 1a mot nhu cau
chinh dang nham bao dam muu cau sinh hoat
c4 nhan va dau tu, s& hitu tai san cua cac chu
thé. Qua phén tich, c6 thé thay rang phap luat
hién hanh di budc dau ghi nhan quyén cia
ca nhan nudc ngoai trong viéc sé hitu nha
& théng qua hinh thirc nhan ting cho, dong
thoi thiét 1ap co ché cong ching nham bao
dam tinh an toan phap ly cua giao dich. Tuy
nhién, cac quy dinh nay van con ton tai nhiéu
han ché, thé hién & sy thiéu thong nhat giira
cac linh vuc phép luat, kho khan trong viéc
xac minh diéu kién chu thé, han ché vé ha
tang dir liéu, ciing nhu su chua rd rang trong
pham vi trach nhi¢m ctia CCV.

Do vay, dé tao diéu kién cho viéc s¢ hiru
nha ¢ cua nguodi nudc ngoai tai Viét Nam,
g6p phan thuc day qua trinh hoi nhap kinh té
qudc té cua Viét Nam thi ngoai viéc yéu cau
ban than cac CCV can ndm viing nguyén tic
ap dung giai quyét xung dot phap luat dé van
dung trong qua trinh cong chimg hop dong,
giao dich c6 yéu t6 nudc ngoai thi ciing doi hoi
hé thong phap ludt quy dinh mot cach rd rang,
thong nhat mang tinh nguyén tic dinh hudng,
tang cuong lién thong dir li¢u giap cho CCV
co ban xtr Iy duoc nhimg van dé lién quan dén
hop ddng/giao dich ¢ yéu té nudc ngoaim

15 Pham Qubc Tru, Hoi nhdp quéc té: Mot sé vin dé 1y lugn va thuee tién, https:/nghiencuubiendong.vn/hoi-nhap-
quoc-te-mot-so-van-de-ly-luan-va-thuc-tien.45345.anews, truy cap ngay 21/3/2026.

HOAN THIEN DU THAO LUAT... #iép theo trang 24)

Viéc thiét lap mdt hé théng giam sat doc lap,
xay dung cbng thong tin qudc gia tich hop
va cu thé hoa cac tiéu chi can bang loi ich s&
gitip quyén TCTT khong con 1a mot quyén
“treo” trén gidy ma trd thanh mot cong cu
hitu hiéu dé ngudi dan tham gia vao quan
Iy nha nudc. Viéc tiép tuc hoan thién Du
thao Luat TCTT (stra doi), dic biét la cac

oy
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quy dinh tai Diéu 3 (nguyén tic bao dam
quyén TCTT), Piéu 10 (trach nhiém cung
cap thong tin), Piéu 16 (TCTT c6 diéu kién
va uu tién loi ich cong cong) va Piéu 17
(nghia vu cong khai thong tin) s& quyét dinh
viéc quyén TCTT c6 thuc sy tré thanh mot
quyén thuc chit hay chi dung lai & mutc do
ghi nhén hinh thure trong van ban phéap luatm



