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1. Pit van dé

Hoat dong ching minh trong t6 tung
hinh sy 13 qua trinh xac dinh sy ton tai (hoic

Tém tit:

Quy trinh kiém tra, danh gia chimg ctr trong giai doan xét xir so thim vu 4n
hinh su c6 y nghia quan trong, boi day la giai doan ma Toa an quyét dinh su
dung hay khong st dung chung clr ndo dé 1am co so dua ra phan quyét. Tai
mdt s quoc gia, quy trinh kiém tra, danh gia chimg ctr trong giai doan nay
thuong duoc thiét ké dya trén cac thudc tinh cta ching cu, bao gom tinh
duoc chép nhan va gia tri chung minh, dé tranh anh hudng cua cac chung
ctr khong phut hop dén thién kién ciia ngudi xét xir khi ra phan quyét. Bai
viét tién hanh nghién ctru va danh gia quy trinh kiém tra, danh gia ching
ctr trong giai doan xét xtr so thdm trong phép luat Viét Nam tir goc do cac
thudc tinh ctia chirng cr, qua do dua ra mot $6 khuyén nghi hoan thién.

Abstract:

The process of examining and evaluating evidence during the first-instance
criminal trial phase is significant, as this is the stage where the Court decides
whether or not to use specific evidence as the basis for a ruling. In several
jurisdictions, this examination and evaluation process is typically designed
around evidence attributes, including admissibility and probative value,
to prevent inappropriate evidence from influencing adjudicators’ biases
when delivering verdicts. This article conducts research and evaluates
the evidence examination and evaluation process in the first-instance trial
phase under Vietnamese law from the perspective of evidence attributes,
thereby suggesting several recommendations for improvement.

khong ton tai) ciia cac tinh tiét, sy kién (facts)
nhat dinh c6 ¥ nghia cho viéc giai quyét vu

an. Chung cr 1a phuong tién duy nhat dé xac
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dinh céc tinh tiét, su kién nay'. Co quan budc
to1 dua vao chung cu dé xac dinh toi pham
va ngudi pham toi, quyét dinh truy t6 ngudi
bi budc tdi ra trudc Toa an, nguodi bao chira
st dung chimg ctr dé g& t6i hodc giam nhe
hinh phat, va Toa an cling dua vao ching cu
dé dua ra phan quyét. C6 thé noi, sy thanh
cong hay thit bai, sy dung dan hay sai 1am
clia qué trinh giai quyét mot vu an hinh su
phu thudc rat 16n vao chimg ct trong vu 4n.
Do d6, cac quy dinh, quy tic vé chimng cir
(rule of evidence) la trong tam cuia cac mo
hinh tu phap hién dai’.

Trong cac quy dinh vé ching ct, quy dinh
vé viéc kiém tra, d4nh gi4 ching ct trong giai
doan xét xtr so tham mang tinh chat quyét dinh,
vi day 1a giai doan ma Toa an quyét dinh st
dung hay khong str dung ching cir nao dé lam
co so dua ra phan quyét. Tai mot s6 qudc gia,
quy trinh kiém tra, danh gia chtng ct trong
giai doan xét xu thuong dugc thiét ké dya trén
cac thude tinh ctia ching ctr nhdm bao dam sy
phi hop vé6i chirc ning xét xtr ciia Tham phan
chuyén nghiép va Thiam phan khong chuyén
(nhu Boi thim doan hodc Hoi thim nhan dan),
tranh anh hudng cta cac chung cir khong phu
hop dén phan quyét cua Toa an.

2. Chirng cir va cac thugc tinh cia ching cir

Co thé théy, moi van dong clia con nguoi
trong thé gidi khach quan déu dé lai dau
vét, va hanh vi pham tdi ciing khong ngoai

1¢. Nhiing d4u vét ma cac hanh vi pham toi
hoic khong pham toi dé lai trong thé giGi
khach quan va trong tam tri con ngudi sau
khi sy viéc da xay ra s€ dugc thu thap va
trinh bay dé lam phwong tién ching minh
cho quan diém budc t6i hoic quan diém
g0 toi dugc goi la chung cu. Hiéu mot
cach khai quat, ching ct hinh su (criminal
evidence) 1 “nhitng diéu ding lam phwong
tién chung minh hodc bac bo mot sw kién
dwoc néi dén’?. Néi cach khac, chung cur 1a
nhiing thir dugc cac bén dua ra tai phién toa
nhu mot phuong tién dé chirg minh cho lap
luan cua ho 1a c6 can cir*.

Thudc tinh cua chimg ct 13 nhitng diu
hiéu can thiét cua chimg ct, néu thiéu chung
thi nhitng tai liéu, d0 vat, 10i khai khong
dugc phép st dung voi tu cach la chung cu
trong vu an. Su théng nhét céc thudc tinh cua
chung ctr 1a diéu kién can thiét dé chung ctr
c6 hiéu lyc phéap ly tré thanh cong cu ching
minh sy ton tai hodc khong ton tai cta cac
tinh tiét, su kién trong vy an’.

Trén thé gioi, Iy thuyét hién dai vé chimg ctr
ghi nhan chimg ctr ludn c6 hai thude tinh co ban
1 tinh dwoc chip nhan (admissibility) va gia tri
chtimg minh (probative value)®. Hai cau hoi co
ban vé chimg ctr 1a: (1) Cai gi nén dugc chp
nhan lam ching ctr dé nguoi xét xir xem xét
va (2) Tham phan nén sir dung nhimg chimg
ctr ndy mot cach hop 1y thé nao dé dua ra phan

) Nguyén Thai Phuc, Nhitng hoc thuyet chitng cit co ban trong 16 tung hinh si, Ky yéu hoi thao khoa hoc Chitng
ci va chitng minh trong gidi quyét vu én hinh sie, Truong Pai hoc Luat TP. H6 Chi Minh, ngay 8/11/2023, tr. 2.
2 W. Ken Katsaris, ed., Evidence and Procedure in the Administration of Justice, Administration of Justice Series
(New York: Wiley, 1975), tr. 25.

9 Nguyén van: “the means by which alleged facts are proved or disproved”.

Ballentine, J. A., & Anderson, W. S., Ballentines Law Dictionary (Lawyers Co-operative, 1969), tr. 153.

4 Hock Lai Ho, “The Legal Concept of Evidence” in The Stanford Encyclopedia of Philosophy, ed. Edward N.
Zalta, Winter 2021 (Metaphysics Research Lab, Stanford University, 2021), https://plato.stanford.edu/archives/
win202 1/entries/evidence-legal/.

% Nguyén Thai Phuc, tldd, tr. 17.

9 Jingkun Liu, The Exclusionary Rule of Illegal Evidence in China: Theory, Case, Application, 1st ed. 2019
edition (New York, NY: Springer, 2019), tr. 30.
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quyét’. Theo do, tinh dugc chap nhan lién quan
dén cau hoi dau tién, lidu mot tai licu, do vat,
101 khai c6 duoc phép sir dung dé 1am chimg ctr
giai quyét vu an hay khong; con gia tri ching
minh, hay sttc nang cua chiing ctr (weight of
evidence), dé cap dén cau hoi thir hai, tic lién
quan dén mirc d6 tin cdy cua ching ci®.

Thir nhdt, ddi véi tinh duoc chép nhan,
day 1a thudc tinh co ban va dau tién cta
chung ctr. Khong c6 dd vat, tai liéu, 16i khai
nao co gia tri ching minh trén thyc té trir khi
Tham phéan cho phép n6 duge sir dung trude
Toda, nghia 1a chap nhan ching lam ching
ct®. Pé x4c dinh liéu tinh dugc chip nhan,
Tham phan phai tra 161 hai cu héi co ban
do6 1a: (1) Chung ctr c6 lién quan hay khong
(relevance); va (2) Chung cur ¢6 hop phap va
khong bi loai trir hay khong (legality)'?. Nhu
vay, tinh dugc chép nhan bao gém hai thuoc
tinh nhé hon Ia tinh lién quan va tinh hop
phap. Tuy nhién, ciing c6 quan diém cho rang,
tinh lién quan (relevance) la thudc tinh doc
1ap véi tinh duoc chp nhan (admissibility),
theo d6 tinh lién quan thién vé van d¢ logic,
con tinh duoc chép nhan mudn nhin manh
dén van dé phéap luat". Tai Viét Nam, tac
gia Nguyén Thai Phiic cling ung hd quan
diém nay va cho rang, mic du khong hoan
toan tuong dong nhung tinh duoc chip nhan
(admissibility) c6 thé dugc hiéu tuong duong
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véi tinh hop phéap (legality) trong phéap luat
Viét Nam, déng thoi, tinh lién quan duogc
tach roi khoi tinh duoc chap nhan'2.

Tinh lién quan 13 yéu to tién quyét dbi voi
kha ning dugc chip nhdn. V& nguyén tic
chung, tit ca tai liéu, d6 vat, 101 khai phai lién
quan dén viéc giai quyét vu an thi méi duge
chap nhan lam chimg ci®®. Nguoc lai, néu tai
liéu, d6 vat, 10i khai khong lién quan dén vu
an thi khong dugc chdp nhan lam ching cu.
Tinh lién quan dwoc dua ra nham muyc dich
tranh 1ang phi thoi gian, strc lyc cua nguoi xét
xtr phai xem xét dén cac chimg ctr khong lién
quan dén vu an, tir 46 ngdm hudng dan cac bén
trong vu 4n t6i uu hoa ngudn lyc trong viée
thu thap chung ctr. Quan trong hon, tinh lién
quan con ngan chan viéc cac bén dua ra cac
tai lidu, d6 vat, 161 khai khong lién quan dén
vu 4n, nhung c6 kha ning gy ra thién kién,
sai 1am d6i v6i nguoi xét xir trong viée dua ra
phan quyét'*. Mot vi du dién hinh 13 viéc duara
céc tai lidu, do vat, 101 khai lién quan dén tinh
cach nguoi pham tdi, tién an, tién su cla nguoi
pham t6i (character evidence), néu céc loai tai
liéu nay duoc ding dé chimg minh ring trong
mot trudng hop cu thé, ngudi d6 da hanh dong
phtt hop véi tinh cach hodc dic diém do's.

Tuy nhién, bén canh tinh lién quan, mot tai
liéu, d0 vat, 10i khai con phai thoa méan tinh hop
phap (legality) méi c6 thé hoan toan dugc chap

7 John Kaplan and Jon R. Waltz, Basic Materials on Criminal Evidence (Mineola, New York: Foundation Press,

1980), tr. 4.

® Julian R. Hanley, Legal Aspects of Criminal Evidence, 3rd edition (Berkeley, California: McCutchan Publishing

Corporation, 1984), tr. 4.
% Julian R. Hanley, tldd, tr. 19.

10 Paul Roberts and A. A. S. Zuckerman, Criminal Evidence (New York: Oxford University Press, 2004), tr. 96.

) Hock Lai Ho, tldd.
12 Nguyén Thai Phuc, tldd, tr. 17.

13 Steven 1. Friedland, Paul Bergman, and Andrew E. Taslitz, Evidence Law and Practice (New York: Lexis

Publishing, 2000), tr. 22.

9 David M. Paciocco and Lee Stuesser, The Law of Evidence, 4th edition, Essentials of Canadian Law (Toronto:

Irwin Law Inc, 2005), tr. 3.

19 Rule 404, Federal Rule of Evidence, tham khao tai: https://www.law.cornell.edu/rules/fre/rule 404, truy cép

ngay 08/01/2024.
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nhan lam chimg ctr trong vu an. Néu tai lidu, dd
vat, 101 khai ¢6 lién quan dén vu an, nhung lai
duoc thu thap bat hop phap, trai luat, vi pham
cac quyeén con ngudi co ban thi tai liéu, do vat,
10i khai d6 van khong duoc chip nhan lam
chimg cur trude Toa. Nhu vay, tinh lién quan
chi thudc vé pham tri logic, con tinh dwoc chip
nhén bao gém ca van dé vé logic 1an van d& vé
luat'. Can luu ¥ 14, d6i véi tinh hop phap, c6 sy
phan biét gilra cac chirmg ctr dugce thu thap dua
trén vi pham t6 tung khong déng ké (defective/
flawed evidence) va chimg cr bat hop phap
(illegal evidence). Khong phai moi tai ligu,
d6 vat, 101 khai ¢6 vi pham trong qua trinh thu
thap déu khong thoa min tinh hop phap, ma
chi nhitng vi pham nghiém trong xam pham
dén quyén con ngudi hodc xAm pham nghiém
trong dén trinh tu thu tuc cong bang trong qua
trinh giai quyét vu 4n méi khién chimg ctr bat
hop phap"”. Hau hét cac qudc gia déu c6 nhiing
hoc thuyét va quy dinh vé viéc chap nhan loai
chimg ctr vi pham t6 tung khong déng ké.
Nhu tai Hoa Ky, hoc thuyét vé “vi pham vo
hai” (harmless error) dugc sur dung dé chi loai
chimg cr nay's. Nguoc lai, chimg cir bat hop
phép s& bi loai trir theo cac nguyén tic loai trir
chung cur (exclusionary rule of evidence).

Thi hai, dbi voi gia tri chimg minh, hay strc
nang cta chimg ct, thudc tinh ndy mo ta tam
quan trong clia chimg ctr trong viéc giai quyét
vu an. Khi nguoi xét xur danh gid gia tri chung
minh cta ching cu, ho s€ xem xét do tin cay,
tinh chan that cta ching ctr va murc d6 két ludn
c6 thé dua ra tir cac chimg cir d6%°. Viée xem xét

gia tri chimg minh ctia chimg ctr dua vao nhiéu
yéu td, nhu méi quan hé gitra ngudi cho 10
khai voi bi cao hoac bi hai, d§ nguyén ban ctia
tai liéu (ban gbe, ban sao co chimg thyuc, hay
ban sao don thuan), uy tin c4 nhan cta ngudi
cung cip chiing ct (trong trudng hop chimg ctr
1a 101 khai ctia nguoi lam chung chuyén gia). ..
Chi céc tai liéu, dd vat, 161 khai duoc chip nhin
lam ching ct (admissible evidence) mdi cé
thé dugc xem xét gia tri chimg minh. Dic biét,
trong truong hop cd cac chung ctr chira thong
tin mau thuln, trai nguoc, khong théng nhat
v&i nhau, nguoi xét xtir budc phai can nhic, so
sanh gifta cac chung cir dé quyét dinh chimg ctr
nao co day du gid tri chimg minh (full weight),
mot phan gié tri chimg minh (little weight) hay
khong co6 gia tri chiing minh (no weight), tr
d6 dua ra phan quyét cudi cung®. Vi duy, khi
hai nguoi lam chimg dua ra 101 khai trai nguoc
nhau, B6i thAm doan s& phai lya chon 10i khai
nao dang tin, va 101 khai nao khong, dé tir do
dua ra phan quyét®'.

Hau hét cac quy tic, quy dinh vé ching ctr
thudng tap trung giai quyét cau hoi dau tién vé
tinh dugc chip nhan?, trong khi gia tri ching
minh thuong dugc xem la van dé thuoc vé
danh gié logic ndi tam cla nguoi xét xu.

3. Quy trinh danh gia chirng cir: Mot buée
va hai budc

Ly thuyét vé thudc tinh chimg cir gom
tinh duoc chap nhan va gia tri chimg minh
anh huong 16n dén cach thic Toa an kiém
tra, danh gia ching ctr. V& co ban, quy trinh

19 A. A. S. Zuckerman, The Principles of Criminal Evidence, Clarendon Law Series (Oxford: Clarendon Press, 1989),

tr. 48, 52.
17 Jingkun Liu, tldd, tr. 41-42.

18 Xem thém: William M. Landes and Richard A. Posner, Harmless Error, The Journal of Legal Studies 30, no.

1 (2001): tr. 161-92, https://doi.org/10.1086/468115.
19 David M. Paciocco and Lee Stuesser, tldd, tr. 39.
29 John Kaplan and Jon R. Waltz, tldd, tr. 9.

2D Judy Hails, Criminal Evidence, 6th edition (United States of America: Wadsworth Cengage Learning, 2009), tr. 6-7.

22 David M. Paciocco and Lee Stuesser, tldd, tr. 2.
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kiém tra, danh gia ching cir c6 thé duoc chia
thanh hai buéc: Thir nhét, n6 s& kiém tra kha
ning dugc chdp nhan 1am ching ct cia tai
liéu, dd vat, 161 khai. Chi nhimg chtng ctr
duoc chép nhan méi c6 thé duge dua vao
vong thtr hai dé xem xét gia tri ching minh
dé xac dinh liéu né dugc st dung nhu thé nao
dé 1am co so cho phan quyét®.

Tai cac qudc gia t6 tung tranh tung cua
thong luat, phuong thirc xét xur kép (dual trial
mode) giita Tham phan va Boi tham doan
dugc thuc hién, Tham phan quyét dinh cac vé
ludt (trier of law), tirc lién quan dén tinh duoc
chap nhan cta ching cir, con Bdi thAm doan
quyét dinh van dé vé su that vu an (trier of
fact), ttc lién quan dén gia tri chimg minh cta
ching cr. Cu thé, céc tai lidu, do vat, 1i khai
ma cac bén cung cip trude hét s& duge Tham
phan xem xét theo luat dé xac dinh ching ¢
dugc chip nhan lam chimg ctr (admissible
evidence) hay khong. Sau khi Tham phan xac
dinh xong cac ching ctr va loai trr mot s tai
ligu, @6 vat, 16i khai, thi s& dén luot Boi tham
doan nghe céc bén trinh bay cac chung ctir da
duoc chép nhan tai phién toa dé danh gia tinh
chan thyc, mirc do tin cdy cua cac chung ctr
nay dé dua ra phan quyét.

Theo céu tric nay, su khac biét gitra kha
nang duoc chip nhan va gia tri chimg minh
dugc thé hién rd rang, diéu ndy bao dam rang,
Boi tham doan s& khéng c6 quyén tiép can vao
cac chiig ctr khong duogc chép nhan, tranh rai
ro ho bi thién kién do anh huong tir viée tiép
can cac thong tin da bi loai tri*. Thim phéan
1a “nguoi gac cong” (gatekeeper), chiu trach

2 Jingkun Liu, tldd, tr. 30-31.
29 Jingkun Liu, tldd, tr. 31.
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nhiém x4ac dinh cac ching ctr dugc thira nhan
tai phién toa va loai bé nhiing chimg ctr khong
lién quan, trai phap luat,nham bao dam rang bi
céo duoc xét xtr cong bang theo phéap luat?. Vi
du, tai Hoa Ky, Piéu 103 (d) cua Quy tic chimg
ctr 1ién bang ghi nhan rd nghiém cam Boi tham
doan nghe, tiép can cac chimg ctir khong dugc
Toa 4n chip nhan (inadmissible evidence)®.
Diém bit loi ctia phuong thirc nay 1a d& dan
dén rui ro khong chip nhén va loai trir nhitng
chung ctr ¢6 gia tri chiing minh cao nhung c6
vi pham trong qua trinh thu thap, ngan chin
Boi thim doan tiép can thong tin cta nhiing
chimg ctr nay khién ho c6 thé khong bao gio
biét dugc sy that cta vu an, tir d6 ¢6 rtii ro dan
dén bo lot t6i pham, han ché trong cong cudc
phong chéng va kiém soat toi pham.

Nguoc lai, theo hé¢ théng t tung thaim
van, mot Tham phan hodc mdt Hoi déng xét
xt hdn hop gém cac Tham phan va Hoi thim
s& cung nhau xem xét kha ning dugc chap
nhan va gia tri chiing minh cua chung cu,
khong c6 su phan chia nhi¢m vy, tach bach
dua trén thuc tinh ctia chirng cir. Vé co ban,
hau hét cac qudc gia t6 tung tham van déu
quy dinh rang, chimg cir bat hop phap khong
thé duoc sir dung 1am co s¢ phan quyét va
Toa an phai cung cap du cin ctr, Iy do cho
phan quyét ciia minh bang nhiing ching cir
hop phap?’. Biém c6 lgi cua viée xét xir theo
phuong thirc nay 1a nguoi xét xtir s€ dugc
tiép can moi ching cir ma cac bén dua ra,
cung danh gia xem xét cac thudc tinh cung
lac nén c6 thé tiép can dugc thong tin ching
cung cép, ttr d6 co thé lya chon st dung mat
cach hop 1y cac ching ctr dé dua ra két luan

2 Richard May, Criminal Evidence (London: Sweet & Maxwell, 1986), tr. 25; Steven I. Friedland, Paul Bergman,

and Andrew E. Taslitz, tldd, tr. 13-14.

20 Rule 103 (d), Federal Rule of Evidence, tham khao tai: https://www.law.cornell.edu/rules/fre/rule_103, truy

cap ngay 12/01/2024.
29 Jingkun Liu, tldd, tr. 31.
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phu hgp, tranh viéc loai bd hoan toan cac
ching ctr c6 gia tri ching minh cao nhung
c6 vi pham trong qua trinh thu thap, bao dam
dua ra anh sang su that cua vu an, tur d6 bao
dam cong 1y thuc chit (substantive justice),
huéng dén muc dich ngin chin va kiém soat
t6i pham tot hon?.

Tuy nhién, phuong thirc xét xir theo t6
tung tham vén c6 bat loi 1a mot khi nguoi xét
xu da tiép can dugc nhiing tai liéu, dd vat, 1oi
khai bat hop phép, viéc loai trir chiing hoan
toan s& 1a khong thuc té vi chiing di tac dong
phan nao dén tam tri ciia nguoi xét xu, tao ra
thién kién c6 t6i hodc vo t6i. Do d6, phuong
thire xét xtr cua to tung tham van trong thuc
té c6 thé nham 1an, 14n 16n gitra viéc danh gia
kha nang dugc chap nhan, bao gdm tinh lién
quan va tinh hop phép, vdi gia tri chiing minh
ctia chtng ct®, dan dén rui ro sir dung nhitng
ching ctr ¢6 gia tri ching minh cao nhung
lai c6 vi pham nghiém trong trong qua trinh
thu thdp hodc tac dong bdi thong tin chua
dung trong nhing chimg ctr bat hop phap do.
Tur @6, khong c6 kha nang ngan chidn, tham
chi khuyén khich hanh vi vi pham phap luat
trong qua trinh thu thap chimg ctr, d& dan dén
kha nang oan sai cao do sy anh huong cua
chtng cr bt hop phap. Thuc té tai Trung
Qudc trong giai doan trude nam 2012 ciing
cho thiy, mot khi chimg cir dugc chimg minh
1a x4c thyc va dang dan, ching hiém khi bi
loai trr du c¢6 vi pham trong qué trinh thu

thap, dac bi¢t 1a khi viéc loai bd chiing ctir d6
c6 thé din dén viée tuyén bi cao vo toi.

C6 thé ndi, cong 1y, 1a muc tiéu tdi cao cua
moi hé théng t6 tung trén thé gio1, bao gém catd
tung tranh tung va t6 tung tham van; tuy nhién,
khai niém cong 1y lai duoc hiéu khac nhau trong
timg hé thong 6 tung. Trong t6 tung thim vAn,
cong 1y hién than khi sy that cua vu an dugc lam
sang to, va ngudi pham tdi bi xtr phat, con nguoi
vo t01 dugc gilr tu do. Nguoc lai, trong td tung
tranh tung, cong ly chi thuc su dat dugc khi ca
hai bén (nguo1 bude toi va ngudi bi budc to1) déu
¢6 quyén va nghia vu bang nhau dé chimg minh
1y 1€ cua minh, cac bén phai tuan thu luat choi
chung (due process of law) trong viéc ching
minh 1y 1€ d6 va Toa an s€ la ngudi ngan chan sy
vi pham?'. Viéc kham pha sy that khong phai la
muc tiéu cudi cung, ma chi la mot san phém phu
(byproduct), tg nhién nay sinh khi c4 hai bén
tham gia tich cuc trong qua trinh tranh tung®.
D6 chinh 1a nén tang giai thich cho su khéc biét
vé quy trinh kiém tra, danh gia ching ct trong
giai doan xét xir ctia timg hé thong t6 tung.

Hién nay, mdt ) quéc gia da cd nhiing
nd luc tach bach quy trinh kiém tra, danh gia
chimg ctr thanh hai bude. Tai Trung Quéc, Bo
ludt TS tung hinh sy (BLTTHS) nam 2012,
tiép tuc dugc ké thira boi BLTTHS nam 2018,
da quy dinh phién hop tién xét xr nham kiém
tra va loai trir chimng cir (pretrial conference)®,
nghia 13 phién hop nay nham giai quyét cac van

29 Karolina Kremens and Wojciech Jasinski, “Editorial of Dossier ‘Admissibility of Evidence in Criminal Process.
Between the Establishment of the Truth, Human Rights and the Efficiency of Proceedings’”, Revista Brasileira de
Direito Processual Penal 7, no. 1 (March 24, 2021): tr. 18—19, https://doi.org/10.22197/tbdpp.v7il.537.

») Jingkun Liu, tldd, tr. 31.
39 Jingkun Liu, tldd, tr. 32.

3D Hans F.M. Crombag, Adversarial or Inquisitorial: Do we have a choice?, in Penter J. van Koppen & Steven D.
Penrod, Adversarial versus Inquisitorial Justice: Psychological Perspectives on Criminal Justice System (New
York: Kluwer Academic/Plenum Publisher, 2003), tr. 23-24.

32 John H. Langbein, The Origins of Adversary Criminal Trial (Oxford University Press, 2003), tr. 333.

3 Piéu 182 B6 luat T6 tung hinh sy Trung Qudc nam 2012, Piéu 187 B ludt TS tung hinh sy Trung Qubc nim
2018. Tham khao ban dich tiéng Anh tai: https://www.chinalawtranslate.com/en/criminal-procedure-law/ va https://
www.chinalawtranslate.com/en/criminal-procedure-law-2018/# Toc528744273, truy cap ngay 13/01/2024.
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dé lién quan dén tinh hop phap (legality) hon
la gia tri chirng minh ctia chirng c®*. Tai phién
hop nay, cac bén s€ cong khai cac chiing ctr
budc t0i cling nhu go tdi, déng thoi ¢6 quyén
dua ra yéu cau loai trir chimg ctr cung véi Iy
do. Bén con lai ¢6 thé chdp nhan rat ching cir
bi phan dbi hodc dua ra 1ap luan, 1y 1& khong
dong y. Trong truong hop cac bén khong thong
nhét véi cac chimg cir, Tham phan s& tién hanh
diéu tra d6i voi chimg ctr ¢6 tranh cii va dua
ra phan quyét chap nhan ching hay khong®.
Tai Nhat Ban, nam 2005 cling da quy dinh
phién hop tién xét xir, thyc hién viéc cong bd
va kiém tra chimg cr ¢6 thé dugc chap nhan
hay khéng twong tu nhu Trung Qubc?®.

4. Ching cir va quy trinh kiém tra, danh
gia chirng ctr ciia to tung hinh su Viét Nam

O Viét Nam, BLTTHS nam 2015 hién
hanh dinh nghia chung ct nhu sau: “Chung
cir la nhirng gi co that, dwoc thu thdp theo
trinh tu, thu tuc do Bo ludt nay quy dinh, dwoc
ding lam can cir dé xdc dinh c¢é hay khong
co hanh vi pham toi, nguoi thuc hién hanh vi
pham 6i va nhitng tinh tiét khdc cé y nghia
trong viéc gidi quyét vy an”. Tir dinh nghia
trén, cac nha nghién ctru déu théng nhat quan
diém chung ctr phai bat budc thoa man ba
thudc tinh can ban la tinh khach quan, tinh
lién quan va tinh hgp phap?*’.

Tinh khach quan hay con goi la tinh xac
thuc®, yéu cau chimg ctr phai 1a nhitng gi co

3 Jingkun Liu, tldd, tr. 25.
39 Jingkun Liu, tldd, tr. 25.
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that, va phan anh bén ngoai thé giéi dudi mot
dang, c6 thé tri giac dugce. Su ton tai va phan
anh cua n6 khong phu thudc vao nhan thirc
chu quan cua nguoi tién hanh t6 tung. Nhing
ngudi tién hanh t6 tung va tham gia t6 tung
chi phat hién, thu thap, nghién ctru ching cur
chur khong tao ra ching cur trong qué trinh
giai quyét vu an®. Noi cach khac, tinh khach
quan biéu 16 gié trj chan that, mtc d6 dang tin
cdy cua chimg ct. Tinh lién quan duoc hiéu
1a chimg cr phai c¢6 y nghia giai quyét mot
trong céc van dé phai chimg minh trong vu 4n
hinh sy dugc quy dinh tai Diéu 85 BLTTHS,
bao gom: (1) C6 hanh vi pham tdi xay ra hay
khong, thoi gian, dja diém va nhiing tinh tiét
khéac cua hanh vi pham t0i; (2) Ai la nguoi
thuc hién hanh vi pham toi; c6 16i hay khong
¢6 151, do cb ¥ hay vo ¥; c6 nang luc trach
nhiém hinh sy hay khong; muc dich, dong co
pham t6i; (3) Nhiing tinh tiét giam nhe, ting
nang trach nhiém hinh sy cia bi can, bi céo
va dic diém vé nhan than cta bi can, b cdo;
(4) Tinh chét va mtrc d6 thiét hai do hanh vi
pham t6i gdy ra; (5) Nguyén nhén va diéu kién
pham t6i; (6) Nhing tinh tiét khac lién quan
dén viéc loai trr trach nhiém hinh sy, mién
trach nhiém hinh sw, mién hinh phat. Néu tai
liéu, d6 vat, 101 khai khong co ¥ nghia chimg
minh céc van dé néi trén trong vu an hinh su
thi khong c6 tinh lién quan. Tinh hgp phap cé
nghia l1a ching ctr “dugc thu thap theo trinh ty,
tha tuc do B0 luat nay quy dinh”. Quan trong

39 “Outline of Criminal Justice in Japan” (Supreme Court of Japan, 2023), tr. 18, https://www.courts.go.jp/english/
ve-files/courts-en/Material/Outline_of Criminal Justice in JAPAN 2023.pdf, truy cép ngay 15/01/2024; Kayoko
Ishida, Evidence Law in Japan and Australia: Principles, Practice and Reform, Zeitschrift Fiir Japanisches Recht

11, no. 22 (October 1, 2006), tr. 77.

3 Truong Pai hoc Luat Ha Noi, Gido trinh Ludt T 6 tung hinh su Viét Nam, Nxb. Cong an nhan dan, Ha N¢i, nam
2021, tr. 71; Truong Pai hoc Kiém sat Ha Noi, Gido trinh Ludt To tung hinh sy Viét Nam, Nxb. Chinh tri quoc

gia, Ha Noi, ndm 2016, tr. 193.
3% Truong Pai hoc Kiém sat Ha Noi, tldd, tr.174.

39 Nguyén Thi Thu Phuong, Pdnh gid chirng cit trong Ludt To tung hinh sw Viét Nam, Luan vin Thac si Luat hoc,

Khoa Luat - Pai hoc Quéc gia Ha Noi, nam 2015, tr. 9.
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hon, so véi BLTTHS nam 2003 thi BLTTHS
nim 2015 d3 nhdn manh dén tinh hop phap
khi quy dinh rd viéc khong chip nhan va loai
trir ching ctr néu thiéu thudc tinh ndy bang
quy dinh tai khoan 2 Piéu 87: “Nhiing gi co
that nhung khong duoc thu thap theo trinh tu,
thu tuc do B luat nay quy dinh thi khong c6
gié tri phap ly va khong duge dung lam can cur
dé giai quyét vu an hinh su”.

C6 thé thdy, mic du phap luat Viét Nam
c6 su chia tach cac thugc tinh cia ching cu
c6 phan khac biét so voi Iy thuyét hién dai
vé ching cu, tuy nhién, v& ndi ham cua cac
thudc tinh van tuong tu; theo do6, tinh lién
quan va tinh hop phdp tuong Gng vdi tinh
dugc chip nhan (admissibility) con tinh
khach quan tuong dong véi gia tri chimg
minh (probative value).

Vé quy trinh kiém tra, danh gia ching
ctr, hau hét cac nha khoa hoc phép 1y déu c6
quan diém tach bach 02 hoat dong kiém tra
chung ctr voi danh gid chimg ctt. Theo do,
danh gia ching cr 1a hoat dong xac dinh mure
do tin cay, gia tri chung minh cta ching ctr
dé rat ra két luan vé vu an*, hay néi cach
khac 1a xac dinh tinh khach quan cua ching
ctr. Nhu vay, néu hoat dong danh gia chimg
clr tip trung vao tinh khach quan thi phan
viéc con lai cua hoat dong kiém tra chung cu
la xac dinh tinh hop phap va tinh lién quan
ctia chimg cr. Chimg ctr phai dugc kiém tra
cac tiéu chuan vé tinh hop phap va tinh lién
quan trudc khi dua ra danh gia va st dung

hop 1y. Do vay, kiém tra chimg ctr va danh
gi4 tuy tach bach nhung c6 quan hé mat thiét
v6i nhau, kiém tra chimg cu 1a tién dé dé
danh gia ching ctr*.

Tur goc d6 1ap phap, BLTTHS nam 2015
khong tach bach hai hoat dong “kiém tra
ching cir” va “danh gia ching cir”. Kiém tra,
danh gid chung ctt néi chung chi dugc quy
dinh khai quat tai Diéu 108 BLTTHS nim
2015. Trong tdm cua Diéu luat nay bao gobm
ba ndi dung: Mot 13, co sé dé kiém tra, danh
gia chung ctr 1a cac thudce tinh xac thyc, tinh
lién quan va tinh hop phap ctua ching cir; hai
1a, dua ra tiéu chudn “day du, khdach quan,
toan dién” trong viéc tién hanh kiém tra,
danh gia chung ctr; va ba 1a, nhéan manh trach
nhiém kiém tra, ddnh gia chiung ctr thudc vé
ngudi c6 tham quyén tién hanh t6 tung. Trén
co s& luat dinh, thuc tién phap ly ciing ghi
nhan khong c6 su tach bach hai hoat dong
kiém tra va danh gia trong qua trinh kiém tra,
danh gia ching cu trong moi giai doan giai
quyét vu 4n hinh sy, ké ca giai doan xét xu.
C6 nghia 1a, Thim phan va Hoi thim nhan
dan s& ciing nhau kiém tra, danh gia tinh hop
phap, tinh khach quan, tinh lién quan dong
thoi va cung lic, dan xen vdi nhau.

Quy dinh nhu vy c6 vu diém 1a Thim
phan va Hoi thaAm nhan dan s& tiép can duoc
moi chimg cir ma phia cong t va phia bao
chita cung cép, thuc hién viéc kiém tra, danh
gia chung cu mot cach toan di¢n, khong bo
sot chiing cr, ngay ca khi mot hodc mdt )

40 Tran Van Tuan, Pdnh gid chitng cir trong 6 tung hinh sy Viét Nam, Luén an Tién si Luat hoc, Hoc vién Khoa
hoc xa hoi — Vién Han 1am Khoa hoc xa hoi Viét Nam, nam 2021, tr.49-50; Nguyén Van Cu, Chirng cir trong Ludt
76 tung hinh sw Viét Nam, Nxb Tu phap, Ha Noi, nam 2005, tr. 198; Nguyén Ngoc Duy, Phiwong phap nghzen
ctru danh gia chu’ng cik trong 16 tung hinh sw va kj nang dp dungphap ludt hinh siw: danh cho tham phdn, tham
tra vién, hoi tham, kiém sdt vién, ludt su, cdc hoc vién tw phap, Nxb. Hong Ptrc, Ha Noi, ndm 2013, tr.32; Nguyén
Van Du, Qua trinh chitng minh trong vu an hinh su ¢ nwoc ta, Luan an Tién si Luat hoc, Vién Nha nudce va phap
luat — Vién Khoa hoc xa hoi Viét Nam, nam 2006, tr.100; Nguyén Hoa Binh (chu bién), Nhitng néi dung maoi
trong B¢ ludt T6 tung hinh sw nam 2015, Nxb. Chinh tri quoc gia, Ha N6i, nam 2016, tr. 216.

4) Nguyén Ngoc Anh va Phan Trung Hoai, Binh ludn khoa hoc Bé ludt Té tung hinh sw ndm 2015 (sita doi, bo sung
nam 2021), Nxb. Chinh tri quéc gia Su that, Ha N¢i, nam 2021, tr. 264; Truong Pai hoc Kiém sat Ha Noi, tldd, tr. 193.
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chung ctr bi loai bo vi vi pham trong qua trinh
thu thap thi Tham phan va Hoi tham van c6
thé tiép nhan duoc thong tin tir cac chimg cir
d6 dé két hop voi cac thong tin tir cac chimg
ctr hop phap khac dé dua ra két luan khach
quan, toan dién dé kham pha su that vu an.

Tuy nhién, thyc hién danh gia chiing ctr
theo quy trinh m¢t budc ma khong co su tach
biét gitra hoat dong “kiém tra” tinh hop phap
va lién quan v61 hoat dong “danh gid” tinh
khach quan s& dan dén kha ning tac dong
thuc té cua cac chung cir khong hop phap
du chiing khéng dugce xem 1 can ctr dé giai
quyét vu an. Boi 18, mot khi Tham phan va
Hoi tham tiép can cac chimg cir bat hop phép
nhung c6 gia tri chimg minh cao, ho di tiép
nhan nhiing thong tin ma cac chung ctr nay
chira dung. DU nguoi xét xir ¢d gang khong
stt dung cac chimg ctt d6 vi chiing bat hop
phap, nhung khé c6 thé loai trir hoan toan téc
dong cua chung dén thién kién c6 toi hodc vo
t6i trong viéc dua ra phan quyét.

Dic biét, trong bdi canh to tung hinh su
Viét Nam, su tham gia cua Hoi thAm nhan
dan dan dén nhiéu nguy co trong viéc bi anh
hudng, tac dong boi chimg cir bt hop phap
nhung chtra dung thong tin xac thuc, dung
dan, co gia tri cao. Can phai thay rang, Hoi
thdm nhan dén 1& nhimg ngudi khong c6 kién
thirc chuyén mon vé ludt phap, kinh nghiém
va nghi¢p vu xét xtr kha han ché, nhung lai s¢
hiru quyén han ngang bang Tham phan trong
quyét dinh moi van dé lién quan dén vu an;
dong thoi, trong mot Hoi dong xét xtr thi da
s6 ludn thude vé cac Hoi thAm nhan dan. Cac
yéu t6 trén két hop lai, nhiéu kha ning ¥ kién
ctia Thdm phan s& bi 14n 4t va cac ching cr
duogc gidi thi¢u trude Toa khong dugc tham
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tra dudi lang kinh phap 1y cia Thim phan
ma dudi lang kinh cam tinh ctia c4 nhan Hoi
tham*. Trén thuc té, tir viéc han ché vé kién
thttc phdp 1y, chuyén mon nghiép vy, va
khong nghién ctru ky hd so s& dan dén tinh
trang Hoi tham nhan dan ling tang trong viéc
danh gia chimg cr va ra cac quyét dinh®. Tir
do, nguy co tac dong dén thién kién khi xét xur
clia cac chimg ctr bat hop phap nhung gia tri
chting minh cao ¢6 nhiéu kha ning xuit hién
trong tam tri cua cac Hoi tham, tir d6 tac dong
dén phan quyét chung ctia Hoi dong xét xir.

Tir nhitng phan tich néu trén, c6 thé thy
quy trinh kiém tra, danh gia chimg cir trong
giai doan xét xur hién nay da tao diéu kién
cho Tham phan, va dic biét 1a Hoi tham nhan
dan, duoc tiép can thong tin ma nhimg chimg
ctr bat hop phéap chtra dung va thyc hién viée
danh gia tinh xac thyc cia thong tin d6 dong
thoi voi tinh hop phap cua quéd trinh thu
thap ching ct, tir rai ro tao nén thién kién
bi tdc dong bdi cac thong tin nay trong qua
trinh dua ra phan quyét, khong loai trir hoan
toan anh hudng ctia cac chimg ctr bat hop
phap, din dén nguy co khuyén khich hanh
vi vi pham phép luat trong qua trinh thu thap
ching cu dé tao nén thién kién co loi mot
cach co chu dich.

5. Mt s6 kién nghi

Viét Nam dang trong bdi canh cai cach
tu phap, vdi viéc ngay cang nang cao bao v¢
quyén con ngudi, quyén cong dan va danh
su ton trong thich dang vadi cong 1y thu tuc.
Pic biét, BLTTHS nam 2015 1an dau tién quy
dinh: “Nhitng gi co that nhung khong dwoc
thu thap theo trinh tu, thu tuc do B¢ ludt nay
quy dinh thi khong co gia tri phap ly va khong

)V Minh Ky, Mgt s6 nguyén tic danh gia chimg cir trong té tung tranh tung va kién nghi cho Viét Nam, Tap

chi Nha nudc va Phap luat, $63 (359), nam 2018, tr. 27.

) Nguyén Tran Nhu Khué, Bdo dam su déc ldp cua Hoi tham nhén dan trong hoat déng xét xir vu an hinh su,

Tap chi Quan Iy Nha nudc, s6 06/2020, tr. 50.
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dwoc dimg lam can cir dé giai quyét vu an hinh
su”. Do d6, viéc thiét ké quy trinh kiém tra,
danh gia chimg ctr can duoc can nhic dé bao
dam loai trir hoan toan sy tdc dong, anh hudng
cua chung ctr khong dugce thu thap theo trinh
tu, thu tuc nhung lai chtra thong tin c6 gia tri
chimg minh cao, ¢6 kha ning gay thién kién
dén nguoi xét xir, dic biét 1a cac Hoi tham
nhan dan c6 kién thtrc phap 1y va kinh nghiém,
chuyén mén xét xir han ché. Céc tac gia cho
réng, nhét thiét tach hoat dong kiém tra, danh
gia ching ctr thanh hai hoat dong riéng biét
dé bao dam su hop 1y vé tinh khoa hoc, ciing
nhu bdo dadm chuc nang xét xtir phu hop voi
dic diém cta Tham phan, 13 nguoi chuyén vé
phap 1y, va Hoi tham nhéan déan, 1 ngudi mang
tiéng néi dan chu vao phong xir 4n.

Cu thé, theo cac tac gia, can bd sung quy
dinh vé phién hop cong bd va kiém tra chimg
ctr trong giai doan chudn bi xét xtr. Tham khao
kinh nghiém tir Trung Qubc va Nhat Ban, 1a
nhiing qudc gia t6 tung tham vAn truyén thong
va ap dung cac yeu to tranh tung mot cach
hop 1y, nhitng qudc gia nay déu sir dung phién
hop tién xét xtr nhu 1a mot mang loc kiém tra
tinh hop phap ctia chimg ctr trude khi bat dau
phién toa. Phién hop nay chi thuc hién hai
chire ning, d6 1a: (1) Cong bd chimg ctr ma
cac bén cong td va budc toi s& sir dung trong
phién toa, va (2) Kiém tra tinh hop phap va
tinh lién quan cua chung cu. Tai phién hop
nay, cac bén c6 quyén phan ddi tinh hop phap
va tinh lién quan dbi v6i ching clr cua bén
con lai, bén bi phan d6i c6 quyén rat chimg
ctr hodc dua ra 1ap ludn bao v¢, Tham phan s¢€
14 nguoi lang nghe, kiém tra va quyét dinh c6
chép nhan st dung chimg cir d6 tai phién toa
hay khong. Cac chung ctr khong dugc chip
nhén phai duoc tap hop thanh mét tép hd so
riéng, dinh kem hd so chinh cua vu an, co
danh dau da bi loai trir va ghi 13 1y do.

“) Khoan 2 Diéu 87 B¢ luat T tung hinh sy nam 2015.
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Hoat dong danh gid chung ctr sé dugc
thuc hién tai phién toa, véi vige danh giad
tinh khach quan, gia tri chung minh cuta cac
chimng ctr di duoc chap thuén.

Viéc chi cho phép duy nhat Tham phén thyc
hién kiém tra va quyét dinh tinh hop phap va
tinh lién quan cua ching ctr 1a phu hop véi
dic diém vé kién thtic phap 1y, kinh nghiém va
nghiép vu xét xir cia Tham phan. Viéc khong dé
Hoi thim nhéan dan tham gia vao qué trinh kiém
tra tinh hop phép va tinh lién quan cua chiing cur
13 phtt hop v&i nén tang khong chuyén vé phap
1y va xét xtr ctia ho, dong thoi ciing phit hop véi
muc dich tham gia phién toa ctia Hoi thAm nhan
dan, 1a bao dam quyén lam chii cia Nhan dan
trong hoat dong xét xir ctia Toa an, dua tiéng
ndi tir phia xa hdi vao qua trinh xét x1r, giup cho
vige xét xur chinh xac, khach quan, phu hop véi
quyén loi va nguyén vong ciia Nhan dan. Véi
ddc diém cua Hoi thAm nhan dan, viée dé ho
tham gia duy nhat vao hoat dong danh gia va st
dung chung ctr 1 phu hop hon.

Miat khéc, viée tach cac chung ctr bat hop
phap da bi loai tror thanh mot tép riéng, tuy
rang khong ngan can Tham phan va Hoi tham
nhan dan tiép cin cac thong tin tir ching ctr nay
nhung ciing tao ramdt rao can tam ly d6i véi ho
khi ho d4 xac dinh rang day 14 cac ching clr bat
hop phép, khong lién quan, khong duoc phép
str dung tai phién toa. Diéu nay 13 khac biét véi
viée ho tién hanh kiém tra, danh gia chung cir
ddng thoi tai phién toa, viéc dong thoi danh gia
ca ba thudc tinh ctia chung ctr cuing mot luc
s& dé khién tinh khach quan ctia chimg ctr tac
dong dén hai thudc tinh con lai. D@)ng thoi, viéc
Tham phan va Hoi tham tiép can tép chimg cir
bi loai trir con gitip ho ¢6 ci nhin tong thé, bao
quat hon vé su that vu an, nhung viéc tach bach
cling han ché phan nao kha ning tac dong dén
thién kién ctia ho khi dua ra phan quyétm



