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BAO VE QUYEN LOT CUA NGU'O' LAO BONG
KHI GIAO KET CAC THOA THUAN VO1 NGUO1 SU' DUNG
LAO DONG TAI VIET NAM

ThS LE PINH QUANG PHUC
Truong Pai hoc Kinh 1, Pai hoc Pa chng

1. Su cin thiét phai bio vé quyén loi ciia
nguoi lao dong khi giao két cac théa thudn véi
nguoi st dung lao dong

Trong qua trinh phat trién kinh té - x hoi cta dat
nude, Dang Cong san Viét Nam ludn quan tim dén
loi ich cua giai cap cong nhan, ngudi lao dong, cic
tang 16p nhan dan va loi ich cua toan dan toc'. Trén
co s¢ do, Dai hoi Pai bidu toan quéc lan thir XIII
cia Dang Cong san Viét Nam d3 khing dinh muc
tiéu: “Hoan thién thé ché thic day phét trién kinh té
tr nhan, khuyén khich doanh nghiép tw nhn d01
mdi, ning cao trinh d cong ngh, phat trién nguon
nhan lyc, md rong thi truong, cai thién thu nhap,
dicu kién 1am viéc clia nguoi lao dong va tham gia
cac hoat dong xa hoi, bao vé modi truong, thyc hign
trdch nhiém x3 hoi ca doanh nghiép™, ddng thoi
“Xéc 1ap cac nguyén tic st dung va quan Iy lao
dong ph hop v6i sy phat trién cua thi truong, xy
dung mdi quan hé lao dong hai hoa, on dinh, tién
b6™. Ngoai ra, Chi thj s6 37-CT/TW ngay 03-9-

2019 ciia Ban Bi thu vé ting cueong si lanh dao, chi

dao xdy dung quan hé lao dong hai hoa, on dinh va
tien bj trong tinh hinh méi d néu lén thuc trang
nhiéu chi doanh nghiép vi pham phap luat vé lao
dong 1am 4nh huong dén quyén loi cia nguoi lao
dong; di thoai, thuong lugng tap thé gilta nguoi lao
dong va nguoi str dung lao dong con mang tinh hinh

thie, chua thuc chat; nang lyc cua mot by phan
cong doan tai doanh nghiép vé thuong luong, dbi
thoai, bao vé quyén la loi ich chinh déng cta nguoi
lao dong con han ché. Tir d6, viéc hoan thién hé
thong phap luat v& quan hé lao dong 1a mot trong
nhing giai phap dé nang cao hiéu qua quan Iy nha
nude vé quan h¢ lao dong.

Dia vi clia nguot sur dung lao dong va nguoi lao
dong trong quan h¢ lao dong la khong nhu nhau nén
trong qua trinh thuong lugng, dam phan, giao két
cac thoa thuan, nguoi lao dong thuong ¢ vi thé yéu
hon hay kém thuén lgi hon so vo1 nguoi s dung lao
dong’. Tham chi, khi nguoi lao dong dang trong qua
trinh thye hién hop dong lao dong, kha ning thuong
lwong, dam phan voi ngum sir dung lao dong cua ho
con c6 thé yéu hon’. Qua do, nguoi s dyng lao
dong c6 kha nang lam dung lgi thé dam phén cta
minh dé rang budc ngudi lao dong vao cac thoa
thuan bt hop 1y, ching han, thoa thuin cim nguoi
lao dong nit mang thai trong thoi gian du lam viéc®
hay thoa thuan cim nguoi lao dong lam viée cho
doanh nghiép canh tranh sau khi cham dut hop dong
lao dong’. Vi vy, bén canh quyén tu do giao két cdc
hop dong, thoa thudn, phap luat can c6 céc quy dinh
gi6i han pham vi thoa thuan hodc can thiép dé bao
vé quyén loi chinh d4ng cta ngudi lao dong khi giao
két céc thoa thuan véi ngudi sir dung lao dong.
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2. Quy dinh ciia phap luit vé thoa thuin giira
nguoi lao dong va ngudi sit dung lao dong tai
Viét Nam

Pdu tién, quan hé thoa thuin giita nguoi lao
dong va nguoi sir dung lao dong duge diéu chinh
boi phap luat vé lao dong. Bé ludt Lao déng nim
2019 danh riéng Chuong 3 dé quy dinh vé hop dong
lao dong, ma bao gdm ca cac thoa thudn khic gitta
nguoi lao dong va nguoi st dung lao dong. Trong
d6, Piéu 15 B¢ ludt Lao déng nam 2019 quy dinh
thoa thudn gitra nguoi lao dong va nguoi st dung
lao dong phai duoc giao két trén nguyén tic tu
nguyén, binh déng, thién chi, trung thyc, hop tac va
tw do nhung khong dugc trdi quy dinh ctia phép ludt,
dao duc xa hoi va thda udce lao dong tap thé. Ngoai
ra, thoa thu@n gitra nguoi lao dong va nguoi sir dung
lao dong phai thoa man céc dicu kién theo quy dinh
cla B9 ludt Lao dong ndam 2019 vé hinh tht, ndi
dung thoa thuan, quyén va nghia vu cta cac bén.

Bén canh d6, quan h¢ thoa thuan giita nguoi lao
dong va nguoi str dung lao dong con duge dicu chinh
boi B luat Dan sy nim 2015. Diéu 4 B4 ludt Dén si
nam 2015 di khing dinh B ludt nay 13 luat chung va
quan h¢ dan sy trong céc linh vuc cu thé c6 thé dugc
diéu chinh boi luat khac nhung khong duoc tréi véi
nguyén tac co ban cta BO ludt nay. Cc nguyén tic
co ban dugc quy dinh tai Piéu 3 Bg lugt Dén sw ndm
2015 nhu 1a binh ddng; tw do, tw nguyén nhung khong
vi pham diéu cAm cua luat va khong tréi trai dao duc
xa hoi; thién chi, trung thyc; ton trong loi ich quéc
gia, dan toc, loi ich cong cong, quyén va loi ich hop
phép cla nguoi khac; tw chiu trich nhi¢m vé viée
thyc hién hodc khong thyc hién nghia vy dan sy. Trén
o s¢ nay, Diéu 117 B¢ ludt Dén sw nam 2015 cling
quy dinh mot giao dich dan sy c6 higu luc khi théa
mén céc diéu kién: (1) c6 ning luc chii thé phi hop
voi giao dich dan sy xdc 13p; (2) cac chu thé phai
tham gia trén co s¢ tw nguyén; (3) myc dich va ndi
dung ctia giao dich dan sy khong vi pham diéu cam
cua ludt va khong tréi dao duc xa hoi; (4) thoa méan
quy dinh v& hinh thic cta giao dich dan su néu phép
ludt c6 quy dinh. Mot ni dung khéc cling dugc quy
dinh trong B¢ lugt Dén si nam 2015 ma c6 thé diéu
chinh céc thoa thudn gilra nguoi lao dong va nguoi sur
dung lao dong 1a vn @& hop dong theo mau. Trong

quan h¢ lao dong, nguoi str dung lao dong thuong &
vi thé chi dong hon trong viéc soan thao, dé nghi
giao két céc thoa thudn voi nguoi lao dong. Vi vay,
cac thoa thuan nay c6 thé duoc xem 13 hop dong
theo miu va chiu sy diéu chinh cta B¢ ludt Din su
ndm 2015. Trong truong hop nay, B ludt Dan sy
ndm 2015 da c6 nhiimg quy dinh theo hudng bao v¢
quyén loi ctia bén c6 vi thé yéu hon hay ¢ vi thé bi
dong hon. Chang han, néu hop dong theo mau co
diéu khoan khong r6 rang dan dén c6 thé giai thlch

loi hon cho bén dua ra hop dong. Hay néu hop dong
theo mau quy dinh mién trach nhiém cho bén dua ra
hop dong, ting trach nhiém hodc loai bo quyén loi
chinh d4ng cua bén yéu thé hon thi ndi dung niy c6
thé vo higu.

Ngoai ra, quan hé thoa thuan gitta nguoi lao
dong va nguoi sir dung lao dong con duge xem xét
dudi goc do phap luit vé quyen con nguoi. Ve
nguyén tic, cac bén ¢o quyén ti do thoa thuan vé
cac ndi dung nhung khong dugc trai chinh sach
cong hay trat tu cong céngg. Dic biét, cac thoa thuan
trong quan hé lao dong thuong 13 hop dong theo
mau do nguoi sir dung lao dong soan sin vi ngudi
lao dong hau nhu rat it kha ning dam phan dugc céc
ndi dung ca hop ddng, cho nén ngudi sir dung lao
dong c6 xu huong dua vao hop dong hodc thoa
thuan cac ndi dung co lgi cho minh va anh huong
dén quyén cua ngudi lao dong’. Trong truong hop
cac thoa thudn gitra nguoi lao dong va nguoi st
dung lao dong c6 ndi dung xdm pham quyén con
nguoi, quyén cong dan cua nguoi lao dong, chang
han quyén binh dang trude phap ludt, quyén song,
quyén bat kha xdm pham vé than thé, vé danh du,
nhan pham, vé doi tu... thi c6 thé bj vo hidu. Tuy
nhién, quyén con nguoi, quyén cong dan khong phai
lac ndo cling mang tinh tuyét d6i ma c6 thé bi han
ché boi Nha nudc’. Nguyén tic han ché quyén con
nguo, quyen cong dan duogc quy dinh tai Khoan 2,
Piéu 14, Hlen phap nim 2013, cu thé: “Quyen con
ngudi, quyén cong dan chi co thé bi han ché theo
quy dinh cua lujt trong truong hop can thiét vi 1y do
quoc phong, an ninh quoc gia, trat tw, an toan xa hi,
dao duc xa ho, suc khoe cua cong dong . Cung voi
do, Khoan 4, Piéu 15, Hién phap nim 2013 ciing
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quy dinh vé nguyén. tic thyc hién quyen nhu sau:

“Viée thyc hién quyén con ngudi, quyén cong dan
khong dugc xdm pham lgi ich quoc gia, dan toc,
quyén va loi ich hop phap ctia ngudi khac”.

3. Thye tién bao vé quyén lgi ciia ngudi lao
dong khi giao két cdc théa thudn véi ngudi sit
dung lao dong tai Viét Nam

Mic du phdp luat Viét Nam da co nhiing quy
dinh vé bao vé quyén loi cua ngudi lao dong khi
giao két cac thoa thudn v6i nguoi sir dung lao dong,
nhung van con ton tai mot sb bat cap sau:

Thir nht, phap luat Viét Nam thira nhan sy ty do
thoa thudn gifra ngudi su dung lao dong va nguoi
lao dong, nhung khong dugc tréi véi quy dinh cua
phép luat, dao duc xa hoi va thoa udc lao dong tap
thé. Nhu vdy, thoa udc lao dong tap thé duoc dit ra
nhu mot rdo can cho cac thoa thuan bat hop ly gitta
ngudi sir dung lao dong va nguoi lao dong. Dong
thoi, thda ude lao dong tap thé 13 van ban duoc ky
ket giira tap thé nguoi lao dong véi nguoi sir dung
lao dong, chtr khong phdi thoa thudn véi timg nguoi
lao dong riéng 1¢, nén c6 thé cai thién, ning cao
dugc nang lyc thuong luong, dam phan cua nguoi
lao dong v6i nguoi str dung lao dong. Tuy nhién, s
luong nguoi lao dong duge bao phu bdi thoa udce lao
dong tap thé & Viét Nam van con thép. Theo s6 liéu
nam 2018, chi co khodng 64,4% céc doanh nghi¢p ¢
khu vyre tur ¢6 t0 chirc cong doan co so ky thoa ude
lao dong tap thé va ti 18 nguoi lao dong duge bao
phii boi thoa udc lao dong tip thé chi chiém
10,7%". Trong sb cac ban thoa wdc lao dong tap thé
duoc ky két, sb thoa udc lao dong tap thé tuan thi
dung quy trinh thwong lugng, ddm bao sy tham gia
thire chét ciia nguoi lao dong va ¢o nhiéu ndi dung
¢6 1oi cho nguoi lao dong chi chiém khoang 11%™,
Cac nguyén nhén cho thyc trang nay c6 thé ké dén
nhu sau: (1) mot bo phan nguoi lao dong chua y
thirc ding vé vai trd ciia thoa wdc lao dong tap thé,
cling nhu chua tich cuc tham gia vao qua trinh
thwong luong tap thé; (2) mdt b phan nguoi su
dung lao dong phan biét d6i xu, can thiép, thao tung
va thiéu thién chi trong thuong luong tap thé; (3) vai
tro cua cong doan co s¢ chua dugc phat huy.

Thi hai, phap luat vé thoa thudn gita nguoi lao
dong va nguoi st dung lao dong van con chuwa chit

ché trong mot o truong hop. Chang han, Khoan 2
Diéu 21 Bé ludt Lao dong nim 2019 quy dinh cho
phép ngudi st dung lao dong dugce thoa thudn voi
nguoi lao dong 1am viée lién quan truc tiép dén bi
mit kinh doanh cta doanh nghiép cac vin dé lién
quan dén bao vé bi mat kinh doanh. Tuy nhién, phap
luat van chua quy dinh 16 rang nguoi st dung lao
dong co thé ky théa thuan budc nguoi lao dong
khong duge lam viée cho d6i thii canh tranh hodc ty
thanh 1ap doanh nghiép dé canh tranh véi ngudi sir
dung lao dong cii sau khi nghi viéc khong. Ngoai ra,
phép ludt cling chua quy dinh 10 gidi han cho cac
thoa thuan bao v¢ bi mat kinh doanh gilta nguoi st
dung lao dong va nguoi lao dong, ching han gi6i
han vé thoi han, vé khong gian dia ly, hay nghia vu
chi tra mot khoan tién bu dép nhing kho khan ma
nguoi lao dong gap phai khi thyc hién nghia vu bao
v¢ bi mét kinh doanh.

Thit ba, thyc té cho thiy mot so doanh nghiép
van ¢b ¥ giao két cac thoa thudn bit hop 1y véi
ngudi lao dong du biét ring thoa thuan do s& bi VO
hiéu khi céc tranh chp c6 lién quan dugc gidi quyet
tai toa an hodc cac co quan c6 thim quyén. Ching
han, mot thoa thudn budc nguoi lao dong nir khong
duoc mang thai trong thoi gian dau lam viée 13 trai
voi quy dinh cua phéap luat nén khong phat sinh hi¢u
luc. Tuy nhién, mot b phan nguoi lao dong thiéu
hiéu biét vé phap luat nén van ty nguyén thyc hién
cac thoa thuan bat hop 1y dan dén quyen va loi ich
hop phép cta minh bi xdm pham. Mot nghién ctu
vé tAm 1y cia cac hoc gia Hoa Ky da chi ra ring
nguoi lao dong s€ cd xu hudng tudn thu cac nghia
vu dd cam két va cho rang cac thoa thuan c6 h1eu
lwe thi hanh ngay ca khi ching vo hiéu rd rang™.
Hién nay, Nghi dinh so 12/2022/ND-CP ngay 17-
01-2022 cta Chinh phu quy dinh xtr phat vi pham
hanh chinh trong linh vuc lao dong, bao hiém xd
hoi, nguoi lao dong Viét Nam di 1am viéc ¢ nudc
ngoai theo hop dong (goi tat 13 “Nghi dinh 127)
khong ¢6 c6 quy dinh xu phat vi pham hanh chinh
d6i voi doanh nghiép giao két thoa thuan c6 noi
dung bat hop 1y v6i nguoi lao dong. Vi vay, van
chua dam bao tinh rin de dé doanh nghiép chu dong
khong dua cic ndi dung bat hop 1y vao cac thoa
thuan véi nguoi lao dong.
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4. Mot sb kién nghi hoan thién phap luat vé
bdo vé quyén lgi clia nguoi lao dong khi giao két
cac thoa thuan véi ngudi siv dung lao dong tai
Viét Nam

Trén co s& cac ton tai, bt cap vé bio vé quyén loi
clia nguoi lao dong khi giao két céc thoa thuan véi
nguoi sir dung lao dong, xin dé xudt mot s0 kién nghi
hoan thién hé thdng phap luat dé ning cao hiéu qua
bao vé& quyén loi ctia ngudi lao dong khi giao két chc
thoa thuan voi nguoi su dung lao dong. Cu thé:

Thit nhdt, can hodn thién céc quy dinh vé thuong
luong tap the theo huéng thyc cht, dé trién khai
trén thyc t¢, ning cao vai trd clia nguoi lao dong, to
chirc dai dién nguoi lao dong trong qua trinh thuong
lwong. Ngodi ra, can tip trung xdy dung va ky két
cac thoa udc lao dong tap thé nganh hogc nhom
doanh nghiép dé tao ra cac chuin myc lao dong
chung trong cac linh vyc cu thé.

Thi hai, phép ludt can quy dinh rd hon vé gidi
han cua thoa thugn giira nguoi sir dung lao dong va
nguoi lao dong trong mot s truong hop nhét dinh,
chang han nhu truong hop thoa thuan bao vé bi mat
kinh doanh. Theo d6, cac gidi han phai ddm bao vira
dam bao quyén loi chinh dang cia doanh nghiép,
nhung ciing vira dam bao quyén loi cho ngudi lao
dong. Noi cach khdc, cac thoa thuan co ndi dung bét
loi cho nguoi lao dong chi dwoc chip nhin trong
truomg hop 16 1a can thiét dé bao vé quyén loi chinh
dang cla doanh nghiép, khong gdy ra nhiing kho
khén qua muc cho ban than nguoi lao dong va khong
gdy ra nhimg tac dong tiéu cue cho cong dong.

Thir ba, phép luat cin bd sung cac bién phap xix Iy
vi pham hanh chinh ddi v6i doanh nghiép giao két cac
thoa thusn c6 ndi dung bét hop 1y véi ngudi lao dong.
Cu thé, cAn bo sung thém céc quy dinh vao Nghi dinh
12 @ xac dinh trach nhiém cta céc doanh nghiép c6 y
rang budc nguoi lao dong vao céc thoa thuin bt hop
ly. Ddng thoti, mic phat vi pham hanh chinh déi véi
cac hanh vi ctia doanh nghiép xAm pham dén quyén loi
chinh dang ctia ngudi lao dong can dugc nghién cir,
sira doi theo hudng tang muc phat dé dam bao phi hop
v6i thyc tién tinh hinh kinh t€ - x& hoi, cling nhu ting
tinh rin de doi v6i doanh nghiép.

Thit tur, cén ting cudng vai trd clia céc to chic
dai dién nguoi lao dong, t0 chirc tro gitp phap 1y va

cac to chirc xa hoi khac dé kip thoi tu van, hd tro
ngudi lao dong khi tham gia vao céc thoa thuan bét
hop 1y v6i nguoi st dung lao dong. Bong thoi, can
tang cuong cac hoat dong tuyén truyén, phd bién
phap ludt cho ngudi lao dong dé nang cao trinh do,
nhan thue, klen thire phap luat dé ngudi lao dong tu
bao vé quyén loi cia minh khi giao két cac thoa
thudn voi nguoi st dung lao dong.
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