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TOM TAT

Giao quyén trong xir phat vi pham hanh chinh (XPVPHC)
dwge hiéu la viée cdp trucng giao quyén cho cdp phé thwc hién
tham quyén XPVPHC theo quy dinh tai khodn 1 Diéu 54 Ludt Xir
Iy vi pham hanh chinh nam 2012, sira doi b6 sung ndam 2020 (goi
tit la Lugt Xir Iy vi pham hanh chinh ndm 2020) (Ludt XLVPHC
2020). Bén canh nhitng noi dung quy dinh cu thé, tao diéu kién
thudn loi cho viéc thuc hién cong tdac giao quyén xu phat vi pham
hanh chinh va viéc xur ly vi pham hanh chinh dwoc thuc thi mot
cdch chinh xdc, ding cac nguyén tic xit Iy theo quy dinh thi Ludt
xie 1y vi pham hanh chinh va cdc van ban huéng dan van con mot
6 ni dung chiea cu thé, ré rang dan dén cach hiéu, cach dp dung
vé giao quyén XPVPHC chua digc thong nhdt hodc chira dwge su
dong thudn cao. Do d6, bai viét trinh bay cac quy dinh phap ludt vé
giao quyén trong xir phat vi pham hanh chinh, dong thoi c¢é nhitng
phan tich, danh gid va dé xudt gidi phap hodn thién.

1. PAT VAN PE

XLVPHC 1a coéng cu hitu hiéu dé dau

Luat XLVPHC s6 15/2012/QH13 duogc
Qudc Hoi khoa XIII thong qua ngay 20 thang 6
nam 2012, c6 hiéu luc thi hanh ké tur ngay 01
thang 7 nam 2013, trir cac quy dinh li€én quan
dén viéc 4p dung cac bién phap xir 1y hanh
chinh do Toa 4n nhan dan xem xét, quyét dinh
thi c6 hiéu lyc ké tir ngay 01 thang 01 nim
2014. Ngay 13/11/2020, Qudc hoi khoa XIV ky
hop thtr 10 d4 thong qua Luat s6 67/2020/QH14
Ludt stra doi, bd sung mot sd diéu cua Luat Xt
1y vi pham hanh chinh sé 15/2012/QH13. Thim
quyén xtr phat vi pham hanh chinh 1 mét trong
nhimg ndi dung quan trong nhat ctia Luat Xir Iy
vi pham hanh chinh nam 2012 (Minh, 2020).

tranh phong, chéng vi pham hanh chinh, tir d6
duy tri trat ty, ky cuong trong quan ly Nha
nudc. Dé giam khdi luong cong viée cho
ngudi ¢6 thim quyén xir phat, phat huy duoc
sitc manh tap thé, phap luat cho phép trong
mot s6 truong hop nguodi ¢d tham quyén cé
thé trao quyén xur phat ctia minh cho ngudi
khac, thong qua ché dinh “giao quyén”. C6
thé noi, vi pham hanh chinh 13 mét loai vi
pham phép luat twong ddi phd bién, nhimng
hau qué do vi pham hanh chinh gay ra cho su
phat trién binh thudng ctia xa hoi 1a khong hé
nho (Quynh, 2016), viéc giao quyén xu ly
ciing 1a mot hanh vi phap 1y khong thé thiéu
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dé tao thuén loi hon trong qua trinh xir phat va
dam béao xur phat vi pham hanh chinh kip thoi,
hiéu qua. Trong pham vi bai viét nay, tac gia
tién hanh nghién ctu vé& thdm quyén giao
quyén xur phat vi pham hanh chinh cia cép
truong giao cho cdp phod, néu nhing kho
khan, bat cap trong qua trinh thuc hién va dé
xuét giai phap hoan thién.

2. PHUONG PHAP NGHIEN CUU

2.1. Co 56 Iy thuyét ciia nghién ciiu

Theo Tir dién Tiéng Viét (2003), “giao”
dugc hiéu 1a dua cho dé nhan léy va chiu
trach nhiém, “quyén” 1a diéu ma phap luat
hodc x4 hdi cong nhan cho dugc hudong, duoc
lam, dugc doi héi. Thong qua cac diéu luat
c6 lién quan, c6 thé hiéu giao quyén la
truong hop nguoi co tham quyén chuyén mot
phin quyén lyc cua minh cho nguoi khac
thuc hién khi dugc phap luat cho phép. Bén
canh tham quyén XPVPHC (quyén ap dung
hinh thirc x{r phat va bién phap khic phuc
hau qua), nguoi duoc giao quyén ciing dong
thoi dugc giao quyén cudng ché thi hanh
quyét dinh xir phat, 4p dung bién phap ngin
chin va bao dam XPVPHC (Khoan 1 Piéu
10 Nghi dinh 118/2021/ND-CP ngay 23
thang 12 nam 2021).

Trong diéu kién hanh vi vi pham dién ra
phd bién nhu hién nay, giao quyén trong
XPVPHC c¢6 vai tro quan trong. Néu giao
quyén dugc thuc hién tot thi khong chi tao
diéu kién cho ngudi giao quyén co thé tap
trung vao nhiing cong viéc quan trong hon,
ma con c6 thé phat huy tot hon nang lyc cta
ngudi duoc giao quyén. Tuy nhién, can nhin
nhan giao quyén khong phai 1a dun day
nhitng coéng viéc ma ngudi c¢6 tham quyén
khong thich lam, khong phai 1a tor bo trach
nhiém cuia chu thé duoc phap luat quy dinh.
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Quy dinh cua Luat xu ly vi pham hanh
chinh c6 nhiéu diém khac so véi Phap 1énh
xur Iy vi pham hanh chinh nam 2002 dugc
stra ddi, bd sung nam 2007, 2008, cu thé:
Luat xtr 1y vi pham hanh chinh thay doi tir
ngit, tir “0y quyén” thanh “giao quyén”, quy
dinh cu thé hon vé céch thuc cling nhu trach
nhiém phat sinh trong qua trinh thyc hi¢n
quyén duoc giao va m& rong pham vi giao
quyén, khong chi giao quyén trong xir phat vi
pham hanh chinh ma cip truong con dugc
giao quyén cho cép phé trong viéc ban hanh
quyét dinh cudng ché.

Tham khao phéap ludt quéc té c6 lién quan
dén tham quyén XPVPHC ¢ mot sd qudc gia
nhu: B luat Xa 1y vi pham hanh chinh cua
Cong hoa Lién bang Nga nam 2001 va Luét
Xur ly vi pham hanh chinh ciia Cong hoa nhan
dan Trung Qubc nam 1996. Pay la hai vin
ban cia hai qudc gia quy dinh cu thé vé
XPVPHC né6i chung va thim quyén xir phat
noéi riéng. Theo d6, B ludt X 1y vi pham
hanh chinh ctia Cong hoa Lién bang Nga B0
ludt dwgc Duma qudc gia thong qua ngay
20/12/2001 va dugc Hoi dong Lién bang phé
chuan ngay 26/12/2001. Dbi v6i timg hanh vi
vi pham hanh chinh, B luat quy dinh rd thdm
quyén xu phat ctia mdi chiuc danh gin véi
tung hanh vi vi pham hanh chinh. Nhiing
ngudi dimg dau cac co quan cong quyén co
quyén xtr 1y cac vu vi pham hanh chinh bao
gom: (i) nhitng nguoi ding dau cic co quan
hanh phap lién bang tuong tmg va cac to chiic
clia cac co quan do, cap phé cua nhimng nguoi
nay; (ii) nhitng ngudi dimg dau cac b phan
cau thanh va co quan theo lanh thd cua cac co
quan hanh phép lién bang tuong tng va cép
pho cuia ho; (iii) nhitng ngudi cé chuc vu khac
thyc thi cac chic ning kiém tra hodc giam sat
phu hop véi cac dao luat lién bang hoac cac
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vin ban quy pham phép luat ciia Tong thong
Lién bang Nga hodc Chinh phu Lién bang
Nga. Nhu vay, s6 lugng cac co quan/ngudi
c6 thdm quyén xu phat trong BO luét
XLVPHC ctia Cong hoa lién bang Nga rat
16n. Bo luat nay ciing quy dinh cip phé c6
tham quyén xir phat. Ddi chiéu cac quy dinh
vé tham quyén x{r phat ctua phap ludt Viét
Nam véi B luat XLVPHC cua Cong hoa
Lién bang Nga cho thiy, hé thdng cac co
quan c6 tham quyén xir phat ciia Viét Nam
kha twong ddng véi Lién bang Nga ca vé sd
luong ciing nhu cic chuc danh c6 tham
quyén xtr phat. Tuy nhién, theo quy dinh
phap luat Viét Nam thi cdp pho khong phai la
chitc danh c6 thim quyén xir phat dwong
nhién nhu phap luat Nga, ma chi duoc tién
hanh xir phat khi dugc cdp truong giao
quyén. Cuy thé nhu Ngudi ¢ thim quyén xir
phat vi pham hanh chinh quy dinh tai Diéu
38 nhu Chu tich Uy ban nhan dan cép x4,
Chu tich Uy ban nhan dan cap huyén, Chu
tich Uy ban nhan dan cdp tinh co thé giao
cho cép pho6 thuc hién thAm quyén xtr phat vi
pham hanh chinh.

Luat Xt ly vi pham hanh chinh cua Trung
Qudc duoc thong qua ngay 17/8/1996, c6 hiéu
luc tir ngay 01/10/1996. Céc co quan tién hanh
XPVPHC dugc quy dinh tai Chuong III. Diéu
15 ctua Luat quy dinh 16 “XPVPHC do céac co
quan quan ly vé XPVPHC tién hanh xir phat
theo quy dinh cua phap ludt”. Bén canh do,
Trung Québc con cho phép cic co quan hanh
chinh trong pham vi quyén han luat dinh c6 thé
iy quyén cho cac t6 chuc co du diéu kién thyc
hién viéc XPVPHC. Co quan hanh chinh dugc
iy quyén phai chiu trich nhiém vé hanh vi cia
minh trong viéc thuc hién XPVPHC va hau
qua do cac hanh vi d6 gay ra. Trong pham vi
dugc uy quyén, cac to chuc dugc uy quyén

phai thuc hién viéc xt phat hanh chinh nhén
danh co quan uy quyén va khong dugc uy
quyén lai cho bét cir t6 chirc, ca nhan nao khac
thue hién viéc xtr phat hanh chinh.

2.2. Phwong phdp nghién ciru
2.2.1. Phirong phdp phan tich ludt viét

Nghién curu nay, tac gia st dung phuong
phap phén tich luat viét, chi yéu 1a phan tich
quy dinh ctia Luét Xir ly vi pham hanh chinh
2012 va Luat stra d6i, bo sung nam 2020 dé
dura ra nhan xét vé van dé giao quyén trong xur
phat vi pham hanh chinh.

2.2.2. Phwong phdp so sanh

Nghién ciu ciing dugc tiép can bang
phuong phap so sanh. Tur quy dinh cta phap
luat Viét Nam, tac gia so sanh véi quy dinh
ciia phap luat mot sd qudc gia nhu Trung
Qudc, Lién Bang Nga; tir d6 raut ra nhimg
diém tuong dong va khéc biét trong cac quy
dinh. Pay co thé duoc xem 12 mot nguén tham
khao hitu ich cho phap luat Viét Nam trong
hoi nhap.

3. KET QUA VA THAO LUAN

Sau khi Luat xtr ly vi pham hanh chinh
duoc ban hanh, nhiéu Bo, nganh, dia phuong
da ban hanh cic quyét dinh giao quyén xu
phat cho cip pho. Vi du nhu: Chu tich Uy ban
nhan dan thanh phé Can Tho da ban hanh
Quyét dinh giao quyén cho Pho Chu tich
(Quyét dinh s6 31/QD-UBND  ngiy
05/01/2017).

So sanh, d6i chiéu quy dinh vé XPVPHC
ctia Lién bang Nga va Trung Qudc thdy ring,
viéc XPVPHC trong quy dinh cia phap luat
Viét Nam va hai qubc gia néu trén déu chu
yéu do cac chirc danh thugc co quan hanh
chinh nha nudc dam nhiém. Cac chic danh
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nay déu duoc quy dinh tén goi va thim quyén
xtr phat cu thé trong cc van ban quy pham
phap luat. Tuy nhién, phap ludt cua Trung
Qudc c6 nét khac biét vé thim quyén xir phat
so voi phap luat Viét Nam. Do 1a, cac chic
danh/co quan c6 tham quyén xiu phat cua
Trung Qudc, trong pham vi quyén han cia
minh, ¢6 thé Gy quyén cho cac to chic c6 du
diéu kién luat dinh dé tién hanh XPVPHC
theo quy dinh. Cac co quan hanh chinh khong
dugc giao cho cac cé nhan, td6 chuac khac
khong du didu kién dé tién hanh viéc
XPVPHC. Céc t6 chirc dugc giao quyén thyc
hién viéc xur phat theo pham vi dugc giao
dudi danh nghia cia co quan hanh chinh giao
quyén va khong duoc uy quyén cho ca nhan,
to chirc khac dé thuc hién viéc XPVPHC va
phai chiu trach nhiém vé két qua cua viéc xu
phat do t6 chic duoc giao quyén tién hanh.
Con theo quy dinh ciia Dy an Luat XLVPHC
Viét Nam, chi cip truong méi c6 tham quyén
xtr phat va c6 thé iy quyén xu phat bang vin
ban theo vu viéc hodc thudng xuyén cho cip
phd ciia minh. C6 thé thiy, thim quyén
XPVPHC la mot trong nhiing quy dinh quan
trong c6 anh hudng truc tiép dén thyc thi phap
lugt vé XLVPHC. Thyc thi thim quyén
XLVPHC cong minh, dung phép luat, kip thoi
khong nhiing bado dam trat tu quan ly hanh
chinh nha nu6c ma con bao dam quyén va loi
ich hop phdp cua cong dan, tranh oan sai,
khiéu nai, khiéu kién (Ha, 2011).

C6 thé thiy, cac quy dinh vé giao quyén
xtr phat vi pham hanh chinh di gop phan giam
tai ap luc cho ngudi c¢6 thim quyén xur phat 1a
cip trudng, gitp viéc xir phat vi pham hanh
chinh dugc thuc hién nhanh chéng, kip thoi,
tang cuong trach nhiém cia cap pho khi duge
giao quyén xir phat, dugc quy dinh chi tiét va
pht hop véi thue té hon dé bao dam linh hoat,
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thuan tién trong cong tac diéu hanh noi chung
va trong hoat dong clia co quan, cia nguoi co
tham quyén xu phat, dong thoi xac dinh 1o
trach nhiém ciia nguoi giao quyén va ngudi
duoc giao quyén. Tuy nhién, quy dinh phép
ludt vé van dé nay chua 13 rang, c6 nhiéu cach
hiéu va ap dung khac nhau, cu thé:

Vé chu thé c6 quyén giao quyén: theo quy
dinh hién nay, khong phai moi churc danh co
thAm quyén XPVPHC déu dwoc phép giao
quyén xir phat cia minh cho nguoi khéc.
Khoan 1 Diéu 54 Luat Xu Iy VPHC nam 2012
quy dinh vé cac chic danh duoc giao quyén
trong XPVPHC nhu sau: “Ngudi c6 thim
quyén xir phat vi pham hanh chinh quy dinh
tai Diéu 38; c4c khoan 2, 3, 4, 5, 6 va 7 Diéu
39; cac khoan 2, 2a, 3, 3a va 4 Diéu 40; cac
khoan 3,4, 5, 6 va 7 Diéu 41; cac khoan 2, 3,
4 va 5 Diéu 42; cac khoan 2, 3, 4 va 5 Diéu
43: cic khoan 2, 3 va 4 Piéu 43a; cac khoan
2,3, 4 va 5 Diéu 44; cac khoan 2, 3 va 4 Diéu
45; Piéu 45a; cac khoan 2, 3 va 4 Diéu 46;
Diéu 47; khoan 3 va khoan 4 Diéu 48; khoan
2 Diéu 48a; c4c khoan 2, 4 va 5 Dicu 49; Diéu
51 cua Luat nay c6 thé giao cho cip pho thuc
hién thim quyén xt phat VPHC”. So v6i Luét
Xu Iy VPHC nam 2012, Luat stra d6i, bo sung
mot s6 diéu cia Luat Xa 1y VPHC nam 2020
d3 mo rong pham vi chi thé duoc giao quyén,
khi quy dinh thém mot s chic danh cé thé
giao quyén trong xir phat VPHC, bao gom:
Tram trudng, Doi trudng cia B doi bién
phong, Tram truéng Tram Kiém ngu thudc
Chi cuc Kiém ngu, Chi cuc truéng Chi cuc
Kiém ngu, Cuc truong Cuc Kiém ngu, Chu
tich Uy ban Canh tranh Qudc gia, Kiém toan
truong. Ddng thoi, Luat ciing quy dinh lai,
khong tiép tuc cho phép Cuc truong Cuc
Quan 1y lao dong ngoai nude dugc giao quyén
trong xir phat VPHC. Sy thay ddi nay da hé
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thong hoéa lai cac chie danh dugc giao quyén,
bao dam su phu hop, théng nhat véi sy thay
d6i vé cac chirc danh co tham quyén xir phat
VPHC. Nhin chung, cac chuc danh dugc néu
tai Diéu 54 déu la cép truong, ngudi dimg dau
clia co quan, don vi co thim quyén xur phat
VPHC nhu Chu tich Uy ban nhan dan,
Truéng Cong an, Giam déc Cong an, Chanh
Thanh tra... phap luat chi cho phép cip
truong, nguoi ding dau maéi duoc giao quyén
trong xu phat VPHC vi day 1a nhiing nguoi
phai chiu trach nhiém vé nhidu ndi dung, linh
vuc hoat dong cua co quan, don vi (trong do
¢6 bao gom trach nhiém xir phat VPHC). Do
d6, dé tranh truong hop cip trudong, ngudi
dung dau vi qua tai cong viéc ma dé hét thoi
hiéu, thoi han xu phat VPHC thi viéc giao
thim quyén xir phat cho cap pho 1a can thiét.
Thong thudng, sé lwong cap phé trong mot co
quan, don vi s& dugc phan bd nhiéu hon cép
truong, nén dé dang bao dam nhan luc dé kip
thoi phat hién va xir Iy hanh vi vi pham; diéu
nay c6 thé thay thong qua viéc quy dinh sd
luong Pho Chi tich Uy ban nhan dén nhu sau:
Dbi voi don vi hanh chinh & d6 thi Thanh phd
Ha Noi va thanh phé H6 Chi Minh c6 khong
qua 05 Pho Chu tich Uy ban nhan dén; thanh
phé tryc thude trung vong con lai c¢6 khong
qué 04 Pho Chu tich Uy ban nhan dan (diém a
Khoan 2 Diéu 7 ND 115/2021/ND-CP ngay
16 thang 12 nam 2021).

Trén thyc té da phat sinh nhiéu quan diém
khac nhau: Mot 1a, truong hop cip truong da
giao quyén cho cip pho xir phat VPHC. Trong
thoi gian nay, cip truong sé khong duoc ky
bat ky quyét dinh xir phat VPHC nao thudc
thim quyén giai quyét ciia minh vi quyén nay
da dugc giao cho cap phd. Vin ban giao
quyén da thé hién ro trong thdi han giao
quyeén thi cAp ph6 duoc quyén xir phat VPHC

thuéc quyén cia cap trudng, chiu trach nhiém
trude cap trudng va trude phap luat, dac biét
khong dugc giao quyén cho nguodi khac
(Khoan 3 DPiéu 54 Luat XLVPHC 2020). Nhu
vay, mot khi quyén xir phat VPHC da dugc
chuyén giao cho cp pho thi quyén d6 hoan
toan thudc vé cap phod. Néu cip truong mudn
ky quyét dinh xir phat VPHC thi phai ¢6 vin
ban hiy bo viée giao quyén, luc d6 quyén xu
phat méi thude vé cép truong. Hai 1a, mic du
cap truong da giao quyén xtr phat VPHC cho
cap pho nhung trong thoi gian thyc hién giao
quyén, cip trudng van co quyén ky cic quyét
dinh xtr phat VPHC thudc tham quyén giai
quyét ciia minh (khoan 3 Diéu 10 Nghj dinh
s6 118/2021/ND-CP ngay 23 thang 12 nim
2021).

Trong truong hop dd giao quyén xur phat
VPHC cho cip ph¢ thi tham quyén do phap
ludt quy dinh van thudc vé cip truong. Tham
quyén xir phat VPHC duoc phép luat quy dinh
cho cip truong. Do d6, giao quyén khong
dong nghia voi viéc tir bo quyén xir phat
VPHC. Tuy nhién, dé tao sy thong nhat trong
viéc ap dung phdp ludt, Luat Xt ly vi pham
hanh chinh cin quy dinh 13 trach nhiém cta
cap truong khi giao quyén xir phat dé khong
lam mat di tham quyén xu phat VPHC cua
cap truong. Noi cach khac, giao quyén khong
ddng nghia voi viéc tir bo quyén xir phat
VPHC (Minh, 2020). Tuy nhién, van dé phat
sinh 1a mac du Luat Xu ly VPHC nam 2020
da b6 sung quy dinh v& thdm quyén cua cép
truong trong thoi gian giao quyén, nhung lai
khong quy dinh vé trach nhiém cua cép
trudng trong trudong hop nay.

Vé chu thé dugc giao quyén: Luat Xt Iy
VPHC nim 2020 quy dinh duy nhat mét cha
thé dugc giao quyén d6 1a cap phéd va ngudi
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duogc giao quyén khong duoc giao quyén cho
nguoi khac. Trude day, Luat Xu ly VPHC
nam 2012 quy dinh: “Ngudi dugc giao quyén
khéng duoc giao quyén, uy quyén cho bat ky
ngudi nao khac”. Khi tién hanh sira doi, bd
sung, Luat X ly VPHC nam 2012 (dugc stra
d6i, bd sung nam 2020) da bo cum tir “Oy
quyén” trong quy dinh trén thanh “Nguoi
duogc giao quyén khong duoc giao quyén cho
nguoi khac”. Dudi goc do ngon nglr, “ay
quyén” 1a giao cho ngudi khac sir dung mot
quyén ma phap luat di giao cho minh (Tur
dién Tiéng Viét, 2003). Dudi goc do hoc
thudt, “0y quyén 1a giao quyén nguoi khac
thay mit minh st dung quyén ma minh cé
dugc mot cach hop phap” (Tur dién Luat hoc,
2006) hay “Uy quyén 1a viéc chuyén giao
quyén quyét dinh ciia chinh quyén va quyén
hanh dé thuc hién cac nhiém vu dugc xac dinh
mdt cach rd rang cho cac t6 chirc hodc cong ty
dudi quyén quan 1y gian tiép cua Chinh phu
hodc t6 chirc/cong ty doc 1ap” (Thai va cong
su, 2011). Nhu véy, vé ban chat “ay quyén”
va “giao quyén” co sy giao thoa nhét dinh, khi
déu c6 ndi ham 1a sy cho phép hay chuyén
giao nhirng quyén, thim quyén ctiia minh cho
mot chu thé khac thuc hién. Tuy nhién, vi
trudc day Luat Xu ly VPHC nam 2012 da
khong thdng nhat khi st dung “giao quyén”
va “0y quyén”, ddng thoi ciing khong co quy
dinh giai thich vé cac thuat ngir trén, nén thyc
té gay nhiéu tranh cii trong qua trinh 4p dung,
dic biét 1a vAn dé bén canh viéc giao quyén
thi truong hop nao 1a iy quyén (Van, 2019).
Su thay d6i trong Luat Xir Iy VPHC nim
2020 di khic phuc bat cap trén, bao dam su
thdng nhat trong viéc sir dung thuat ngir. Tuy
nhién, Diéu 54 cua Luét van c6 ndi ham l1a cép
pho khi dugc giao quyén phai ty minh tién
hanh viéc xu phat VPHC, chiu trach nhiém
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trudc cdp truong va trudc phap ludt, ma
khong duoc trao lai thim quyén xir phat cho
bat ky ngudi nao khac. Cép pho duoc giao
quyén c6 thé 1a nguoi ¢6 tham quyén trong xir
phat VPHC hoic ciing c6 thé 1a ngudi khong
c¢6 tham quyén xir phat VPHC. Noi cach khéc,
trong truong hop nay, tham quyén xu phat cia
cap pho chi phat sinh néu duoc cip truong
giao quyeén.

Tai khoan 3 Piéu 10 Nghi dinh sb
118/2021/ND-CP quy 0inh: “Trong thoi gian
giao quyén, nhimg ngyodi c6 tham quyén xu
phat vi pham hanh chinh quy dinh tai khoan 1
Diéu 54 Luat Xu 1y vi pham hanh chinh vin
c¢6 tham quyén xir phat, cydong ché thi hanh
quyét dinh xtr phat va ap dung bién phap ngan
chéan va bao 0dm xur Iy vi pham hanh chinh”,
dan 8én hai cach hiéu: Mot 13, trong thoi gian
giao quyén, chi co nhitng ngydi c6 tham
quyén xu phat vi pham hanh chinh quy dinh
tai khoan 1 Piéu 54 Luat Xt 1y vi pham hanh
chinh méi van ¢ thim quyén xtr phat, cydng
ché thi hanh quyét dinh xir phat va ap dung
bién phap ngan chan va bao 0am xur ly vi
pham hanh chinh. Hai la, trong thoi gian giao
quyén, ngyoi co thim quyén xir phat vi pham
hanh chinh vin c¢6 tham quyén xu phat vi
pham hanh chinh; ngyoi ¢6 thim quyén cydng
ché van c6 tham quyén cydng ché.

Vé cac truong hop chim dirt giao quyén
xtr phat VPHC. Khoan 4 Diéu 10 Nghi dinh
s6 118/2021/NB-CP ngay 23/12/2023 cua
Chinh phu quy dinh chi tiét mot sb diéu va
bién phap thi hanh Luat Xu ly VPHC quy
dinh viéc giao quyén chdm dut khi thudc mot
trong cac truong hop: a) Hét thoi han giao
quyén ghi trong quyét dinh; b) Coéng viéc
duoc giao quyén di hoan thanh; ¢) Cap truong
chim dit viéc giao quyén cho cip pho. Trong
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truong hop nay, viée chim dut giao quyén
phai dugc thé hién bang quyét dinh; d) Nguoi
giao quyén hodc ngudi duogc giao quyén nghi
huu, thdi viée, duoc didu dong, bd nhiém,
luan chuyén, biét phai, tir chirc, mién nhiém,
cach chuc, giang chirc hoac tam dinh chi cong
tac theo quy dinh cta phap luat; @) Nguoi giao
quyén hodc ngudi duge giao quyén chét, bi
Toa 4n tuyén bd mat nang lyc hanh vi dan sy,
bi han ché nang lyc hanh vi dan su, mat tich
hoic 1a da chét; e) Cong viéc dugc giao quyén
tuy chua hoan thanh nhung vu viéc phai
chuyén giao cho co quan, nguoi c6 thim
quyén khac xtr Iy theo quy dinh ctia phap luat;
g) Nguoi giao quyén hodc nguoi dugc giao
quyén bi khoi t; bi tam giit, tam giam dé
phuc vu cong tac diéu tra, truy td, xét xir; h)
Piéu kién dé cap truong giao quyén tam giir
nguoi theo thu tuc hanh chinh quy dinh tai
khoan 2 Piéu 123 Luat Xir Iy VPHC khong
con. Co thé thdy, cac truong hop cham dit
giao quyén dugc quy dinh tai diém d, d, g c6
diém chung 13 ngudi giao quyén hodc ngudi
duoc giao quyén khong con dam nhan chirc
vy, chic danh trong co quan, don vi nén
khong con quyén han xir phat VPHC. Trong
giao quyén xir phat VPHC, nguoi giao quyén
va nguoi duoc giao quyén phai 1a nhimg
nguoi co chirc vy, chitc danh nhét dinh (cép
truong, cip pho), do do, néu mot trong hai
bén khong con dam nhén chirc vu, quyén han
thi viéc giao quyén chim dut. Khi nguoi dugc
giao quyén khong con giir chirc vu, chitc danh
tai co quan, don vi thi ngudi giao quyén c6
thé tién hanh giao quyén cho nguoi khac hodc
tryc tiép thyc hién thim quyén xir phat cia
minh. Cach quy dinh nay la phu hop, bao dam
quyét dinh giao quyén dugc thuc thi hiéu qua.
Tuy nhién, trudng hop nguoc lai, lai dan dén
nhiéu bat cdp trong qua trinh 4p dung. Néu

bén giao quyén khong con dam nhan chic vu
thi quyét dinh giao quyén s& cham dit hiéu
luc, khi d6 ca nguodi giao quyén va nguoi
duoc giao quyén déu khong con tham quyén
xu phat. Noi cach khac, trong truong hop nay,
viéc xur phat VPHC bi hoan lai trong mdt thoi
gian nhat dinh. Véan dé phat sinh 1a trén thuc
té, viéc bd nhiém, phé chuén, phan cong mot
ngudi dam nhiém chic vu thuong s& mét
nhiéu thoi gian, ddn dén tinh trang “trdng”
ngudi dimg diu — nguoi giao quyén. Hién
nay, phap luat quy dinh thoi han ra quyét dinh
xu phat VPHC 1a 07 ngay lam vi¢c hoac 10
ngay lam viéc (diém a Khoan 1 Diéu 66 Luat
XLVPHC 2020)ké tir ngay lap bién ban
VPHC; d6i v6i vy viéc ma c4 nhan, 6 chirc ¢6
yéu cau giai trinh hodc phai xac minh cac tinh
tiét c6 lién quan thi thoi han ra quyét dinh xu
phat 13 01 thang (diém b Khoan 1 Diéu 66
Luat XLVPHC 2020); truong hop VPHC dac
biét nghiém trong, co nhiéu tinh tiét phuec tap,
can c6 thém thoi gian dé xac minh, thu thap
chimg cir thi thoi han ra quyét dinh xtr phat 13
02 thang (diém c¢ Khoan 1 Piéu 66 Luit
XLVPHC 2020). Trén thuc té, nhiéu co quan,
don vi phai mat vai thang nhung van chua b
sung duoc chirc danh nguoi dung dau, dan
dén viéc nhiéu vu VPHC bi un @, hét thoi
hiéu, thoi han dé xu phat. Pon cu, tai tinh
Quaéng Tri, Chu tich Uy ban nhan dan cip tinh
(nhiém ky 2016-2021) da nghi huu tr ngay
01/02/2020 nhung dén tan thang 06/2020 van
chua c6 Chu tich méi. Trong thoi gian nay,
Cong an tinh da phat hién, 1ap bién ban nhiéu
VPHC trong linh vuc giao thong duong b,
nhung do cac muc phat vuot qua thim quyén
ciia Giam déc Cong an tinh, nhung khi luc
luong cong an chuyén ho so 1én Chu tich Uy
ban nhan dan thi lai khong c6 ngudi giai quyét
nén danh phai dé hét thoi han ban hanh quyét
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dinh xtr phat (Tho, 2020). Bét cap nay khong
chi 1am cham tré qua trinh x1r phat, un @ hd so
vi pham, giam hiéu qua trong cong tac dau
tranh, phong chéng VPHC, ma trong mot sd
trudng hop, con anh hudng nghiém trong dén
quyén loi ctia ngudi vi pham.

4. KET LUAN VA PE XUAT

Giao quyén trong xir phat vi pham hanh
chinh 12 m6t hanh vi tat yéu khong tranh khoi
néu mudn dam bao cho viéc xir Iy vi pham
hanh chinh dugc van hanh mot cach nhanh
chong, kip thoi. Nhu vay, Luat XLVPHC van
quy dinh nhiing nguoi c6 thim quyén
XPVPHC la cap trudng cta co quan co tham
quyén xr phat nhung c6 thé uy quyén cho cap
pho theo vu viéc hodc Uy quyén thuong
xuyén. Bén canh viéc quy dinh giao quyén
XPVPHC & Luét stra doi nam 2020 trén thuc
té da giai quyét phan nao nhitng han ché cua
Luat Xir ly VPHC 2012, nhung van con mot
sO bt cap gy kho khian trong viéc ap dung
trén thuc té. Theo tac gia, dé viec XPVPHC
dat duogc hiéu qua tdt hon can co nhitng giai
phap kip thoi, nhanh chong. V& chu thé giao
quyén, ngudi giao quyén can phai co trach
nhiém hudng din, kiém tra viéc thuc hién
nhiém vu, quyén han di giao quyén va chiu
trach nhiém vé két qua thyc hién nhiém vy,
quyén han cta ngudi dugc giao quyén trong
pham vi va thoi han giao quyén. No6i cach
khac, ngudi giao quyén phai chiu trach nhiém
lién doi trong qua trinh nguoi dugc giao
quyén thuc hién nhiém vu. Vé cac truong hop
cham dut viéc giao quyén, tac gia cho rang
cac quy dinh trén can duoc sira dbi theo
hudng trudng hop nguoi giao quyén khong
con gilt chtic vy, chic danh trong co quan,
don vi thi cAp pho dugc giao quyén sé tiép tuc
thuc hién thAm quyén duoc giao cho dén khi
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co quan, don vi bd sung duoc ngudi dimg dau
va chiu trach nhiém trudc phap luat vé viée
thyc hién quyén dugc giao. Sy thay doi nay 1a
can thiét, gitip qua trinh xtr phat duoc dién ra
thong sudt, khong bi gian doan do thiéu ving
chire danh nguoi ding dau.
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COMPLETE THE LAW ON DELEGATION OF POWER PENALTIES
FOR ADMINISTRATIVE VIOLATIONS

ABSTRACT

Delegating authority in sanctioning administrative violations (Handling administrative violations) is
understood as the head's delegation of authority to the deputy to exercise the authority to sanction
administrative violations according to the provisions of Clause 1, Article 54 of the Law on Handling
Administrative Violations 2012, amended and supplemented. 2020 (referred to as the Law on Handling
of Administrative Violations 2020) (Law on Handling of Administrative Violations 2020). In addition to
the specific provisions, create favorable conditions for the assignment of authority to sanction
administrative violations and the handling of administrative violations is carried out accurately and in
accordance with the principles of handling administrative violations. handled according to regulations,
the Law on Handling of Administrative Violations and guiding documents still have some unclear and
unspecific contents, leading to the understanding and application of administrative administrative
violation authority being not unified or approved. high consensus. Therefore, the article presents the legal
regulations on delegation of authority in sanctioning administrative violations, and also includes analysis,

evaluation and proposed solutions.

Keywords: Delegating rights, administrative violations, sanctioning administrative violations.
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