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TOM TAT

Ngueoi lao déng chwa thanh nién la chi thé trong quan hé phap ludt lao déng so Véi ndng luc
hanh vi phap ly trong cac quan hé phap ludt khac trong hé thong phap ludt Viét Nam. Piéu
dé ciing hoan toan phir hop Véi théng 16 quac té vé lao déng, nhat 1a ké tir khi Viét Nam chinh
thizc tham gia Té chire lao dong thé gidi vao nam 1992, véi viéc phé chudn mét sé cong wéc
thugc té chike nay, lién quan dén linh vie lao dong néi chung, lao dong tré em noi riéng, gop
phan quan trong trong viéc hoan thién co sé phap 1y bao dam quyen va loi ich hop phap cua
ngueoi lao dong chwa thanh nién. Viét Nam da né luc cu thé hda cac cam két vé quyen con
nguoi trong quan h¢ lao dong, dan hoan thi¢n trong phap ludt lao dong. Tuy nhién, thyc té
cho thdy tinh trang vi pham quyén cia ngueoi lao dong chuwa thanh nién van dién ra, tir dé
dan t6i quyen va loi ich hop phap cua lao dong chua thanh nién chua dwoc dam bao. Thong
qua bai viét nay, tac gia mong muon gop mét phan vao viéc hoan thién nhiing vén dé Iy lugn
va thuc tién cua ché dg phap 1y doi Véi lao dong chwa thanh nién & nwéc ta trong thoi gian
toi.

Tarkhoa: Lao dong, nguoi lao dong, nguoi lao dong chwa thanh nién, quan h¢é phap lugt lao
aeng, quy dinh vé ngueoi lao dong chwa thanh nién

Trich dan: Lam Hong Loan Chi va Ngb Nguyén Phuong Thuy, 2023. Phap luét vé nguoi lao
dong chua thanh nién ¢ Viét Nam - Bat cap va giai phap hoan thién. Tap chi
Nghién ctru khoa hoc va Phat trién kinh té Truong Pai hoc Tay 6. 17: 112-118.
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1. KHAI QUAT CHUNG VE NGUOI
LAO PONG CHUA THANH NIEN

Phéap luat lao dong hién hanh cta nudc
ta dd dat duoc nhimg diém tién bo nhat
dinh trong quy dinh diéu chinh chung vé
quan hé lao dong, nhat 1a déi véi nguoi
lao dong chua thanh nién, gop phan rat
I6n vao su hoan thién cua hé thdng cac
quy pham phéap luat vé chim séc va bao
V¢ tré em noi riéng va nguoi chua thanh
nién ndi chung & nuéc ta hién nay. CO thé
noi, voi nhitng quy dinh tai Muc 1,
Chuong XI cua B¢ luat Lao dong nam
2019 ciing nhu tai cac vin ban huéng dan
thi hanh noi dung nay vé ngudi lao dong
chua thanh nién, di cu thé héa cho quy
dinh ngoai & vé d6 tudi cua nguoi lao
dong tai khai niém ngudi lao dong. Theo
d6, khi xét vé nang lyc hanh vi lao dong
thi tai khoan 1 cia Diéu 143 B6 luat Lao
dong ndm 2019 xé4c dinh “Lao dong chua
thanh nién la nguoi lao dong dudi 18
tui”, tic 13, vé nang lyc hanh vi lao dong
thi nguoi lao dong chua thanh nién bao
gom nguoi lao dong cb thé chua du 13
tudi, nguoi lao dong tir du 13 tudi dén
dud6i 15 tudi, nguoi lao dong tir du 15 tudi
cho dén duéi 18 tudi s& dugc phép tham
gia vao quan hé lao dong véi cac cong
viéc nhat dinh thuoc Danh muc céc cong
viéc danh cho cac d6 tudi cu thé, bén canh
d6 1a quy dinh vé cong viéc thuoc Danh
muc han ché quyén ddi véi nguoi lao
dong chua thanh nién bdi nhiing anh
huong nhét dinh dén tri luc, stc khoe,. ...

1 Thong tu s6 09/2020/TT-BLDTBXH cua Bo Lao
doéng Thuong binh va Xa hoi ban hanh ngay
12/11/2020.

Nhu vay, dya trén khai niém vé nguoi
lao dong va cac quy dinh vé& nguoi lao
dong chua thanh nién, c6 thé hiéu ngudi
lao dong chua thanh nién la nguoi duoi
18 tusi tham gia vao quan hé lao déng Véi
cong viéc phu hop dwoc quy dinh, lam
viéc theo thoa thudn, dwoc tra lvong va
chiu si qudn 1y, diéu hanh, giam sat cia
nguol S dung lao dong.

Dua vao khai niém trén va cac quy
dinh chuyén biét vé ngudi lao dong chua
thanh nién, thi cé thé nhan thiy mot sé
diém khac biét ciia ngudi chua thanh nién
S0 V&1 nguoi lao dong thanh nién nhu sau:

- V& yéu té tam sinh ly cta ngudi lao
dong chua thanh nién dugc xem la chua
hoan thién, do d6, dé dam bao cho su phat
trién vé stc khoe, tinh than, tri luc cua
chu thé nay trong quan hé lao dong, nén
c6 ndi dung quy dinh vé diéu kién lam
viéc, thoi gio lam viéc, thoi gio nghi
ngoi,... DO nguoi lao dong chua thanh
nién ciing mang tinh dac thu thugc tirng
d6 tudi so véi ngudi lao dong thanh nién,
nén diéu nay ciing 1a can thiét cho van dé
bao vé lao dong chua thanh nién trong
phap luat lao dong va su phét trien bén
vitng ciia ngudn nhan lec cho xa hoi.

- Ning luc chu thé trong viéc xac 1ap
hop dong cta ngudi lao dong chua thanh
nién 1a chua day di, do d6, chu thé nay
khi tham gia vao quan h¢ lao dong thi
tham quyén xac 1ap hop dong thudc vé
nguoi dai dién, nguoi giam ho cua minh,
tham chi la viéc xac 1ap quan hé lao dong
can phai c6 sy déng Y cua co quan chuyén
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mon vé lao dong cap tinh dbi véi cac cong
viéc nghé thuat, thé duc, thé thao nhung
khong lam ton hai dén sy phét trién thé
luc, tri luc, nhan cach cta nguoi chua du
13 tudi.

- V& pham vi ¢6ng viéc dugc tham gia
vao quan hé lao dong ctuia nguoi lao dong
chua thanh nién han ché rat nhiéu so véi
lao dong thanh nién, d6 cling 1a mot trong
nhitng nguyén tac quan trong dugc dat ra
cho nguoi lao dong chua thanh nién, cling
nhu nguoi s dung lao dong dé can nhic,
dam bao nguyén tac nay khi xac 1ap quan
hé lao dong, vi nguoi lao dong chua thanh
nién chi dugc lam céng viéc phu hop vai
stc khoe dé bao dam su phat trién thé luc,
tri luc, nhan cach theo quy dinh danh cho
cac do tudi cu thé cho chi thé nay.

2. QUY PINH CUA PHAP LUAT
LAO PONG VIET NAM VE NGUOI
LAO PONG CHUA THANH NIEN

Bo luat Lao dong nam 2019 cung voi
cac van ban huéng dan thi hanh cac ché
dinh vé lao dong noi chung va nguoi lao
dong chua thanh nién noi riéng da tl‘rng
budc duoc hoan thién, phu hop véi cac
cam két qudc té vé quyén con ngudi, vé
bao v€ va cham soc tré em,... trong phap
luat lao dong, tir d6 tao hanh lang phap ly,
giup cho nguoi lao dong chua thanh nién
thuc hién quyén lao dong, quyén duoc
bao vé khi tham gia vao quan h¢ lao dong.
Tuy nhién, bén canh nhirng tién bo dat
duogc, quy dinh hién hanh vé nguoi lao
dong chua thanh nién van con tén tai mot
sb han ché nhét dinh nhu sau:

2 Muc 68 Phy luc I1I, Théng tu s6 09/2020/TT-
BLDTBXH

Thiz nhat, vé d6 tudi lao dong ddi voi
nguoi lao dong chua thanh nién, mac du
Viét Nam da phé chuén Cong udc cua
Lién hop quéc Vé quyén tré em, dong thoi
phé chuan hai Cong udc co ban cua To
chuc lao dong thé gici lién quan truc tiép
dén lao dong chua thanh nién. Tuy nhién,
Xuat phat tir su khéng rd rang cua phap
luat lao dong hién hanh vé @6 tudi tham
gia lao dong cua nguodi lao dong chua
thanh nién. Minh chirng cho n6i dung nay
d6 1a tai Muc 68, Phu luc 11l ban hanh
kém theo Thong tu s6 09/2020/TT-
BLDTBXH ngay 12/11/2020 cua Bo Lao
dong - Thuong binh va Xa hoi quy dinh
chi tiét va huang dan thi hanh mot sb diéu
cia Bo luat Lao dong nam 2019 vé lao
dong chua thanh nién, c6 quy dinh vé
cbng viéc phai mang, vac, nang cac vat
nang vuot quéa thé trang lao dong chua
thanh nién caa nhom tudi tir 180 thang
dén duéi 216 thang. Phu luc nay chi diéu
chinh lao dong chua thanh nién tham gia
cac cbng viéc mang, vac, nang mot vat
nang ¢ dinh ma khong diéu chinh cac
cdng viéc, nganh nghé cam sir dung lao
dong chua thanh nién?. Bén canh do, tai
Muc 35, Phu luc 1l cia Théng tu
09/2020/TT-BLDTBXH ciing khong cu
thé vé pham vi cong viéc d6i véi lao dong
chua thanh nién, chi quy dinh “Cdc céng
Viée trén tau di bién, trir truong hop di
16 tudi tré lén” 3. Nhu vay, tai Muc 68
hay Muc 35, Phu luc 11l cua Thong tu noi
trén chi dung lai ¢ sy khai quat, chua c6
su liét ké thé hién tinh cu thé trong viéc
quy dinh nhiing cbng viéc “phai mang,
V4C, Nang c4c vat nang vuot qua thé trang

3 Muc 35, Phu lyc III, Thong tu sb 09/2020/TT-
BLDTBXH
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lao dong chua thanh nién cua nhom tudi
tir 180 thang dén du6i 216 thang” ddi voi
nhitng cdng viéc, nganh nghé cim st
dung lao dong chua thanh nién.

Thet hai, vé thoi gio nghi ngoi ddi voi
lao dong chura thanh nién, phap luat hién
hanh chi c¢6 quy dinh riéng ddi véi thoi
gio lam viéc cua lao dong chua thanh
nién, con thoi gio nghi ngoi van duoc ap
dung trong céc quy dinh diéu chinh chung
cho nguoi lao dong thanh nién. Thuc té
thi d6i tugng lao dong chua thanh nién co
nhitng dac thi vé thé chat, tri luc do d6 ap
dung mot ché dinh cua lao dong thanh
nién cho lao dong chua thanh nién khong
dam bao dugc quyén loi cia cha thé nay
trong quan hé phap luat lao dong.

Thiz ba, cong tac luat hda tién luong toi
thiéu viing, nham tao tinh hoan thién cua
phap luat lao dong vé tién luong, tuy
nhién chi mgi chi yéu nhan manh nhu
cau song téi thiéu cua nguoi lao dong
thanh nién ndi chung, boi vi do 1a luc
lugng lao dong chinh, cha yéu cua nguon
nhan lyc trong nén kinh té - xa hoi, do do
viéc xac dinh mtc luong tdi thiéu cho
nguoi lao dong chua thanh nién chua
duoc quy dinh riéng biét cho chi thé nay,
nham dam bao sy thy huong déng co cua
chu thé nay trong quan hé lao dong va
cling dong thoi dat ra trach nhiém vé van
dé nay d6i voi ngudi sir dung lao dong khi
xac lap quan h¢ lao dong vaéi nguoi lao
dong chua thanh nién.

4 Tong cuc thong ké, Tinh hinh lao dong, viéc lam
quy I va 6 thang dau nam 2021 va két qua khao sat
muc sdng nam 2020, https://www.gso.gov.vn/du-
lieu-va-so-lieu-thong-ke/2021/07/tong-cuc-thong-ke-

The fur, qua thuc tién cho thay phan Ién
nguon lao dong chua thanh nién xuat phat
tir ving ndng thén. Cu thé, két qua khao
sat muc séng nam 2020 va béo céo vé tinh
hinh lao dong, viéc lam quy 11 va 6 thang
dau nam 2021 cho thay, sb lao dong tir 15
tudi tro 1én dang 1am viéc 1a 49,9 triéu
nguoi, trong d6 lao dong chua thanh nién
& vung néng thén la 31,8 triéu nguoi,
chiém 63,73% so v&i lao dong chura thanh
nién trén ca nuéc*. Do do, thuc tién &p
dung cac quy dinh phap luét bao vé nguoi
lao dong cling dat ra van dé vé viéc tuyén
truyén, pho bién cac quy dinh cua phap
luat lao dong, vé lao dong chua thanh
nién 1a hét sac can thiét, boi mic do tiép
can va hiéu biét phap luat néi chung va
phap luat vé bao vé nguoi lao dong chua
thanh nién noi riéng ciing con nhiéu han
che.

3.MQT SO KIEN NGHI HOAN
THIEN QUY PINH VE NGUOI LAO
PONG CHUA THANH NIEN

Trén co s& mot s6 han ché con ton tai
nhu d3 phan tich trude do, cho thiy quy
dinh cua phap luét lao dong nudc ta ve
nguoi lao dong chua thanh nién can duoc
xem xét, dinh hudng hoan thién trong
thoi gian téi, nham tao tinh kha thi, hiéu
qua toan dién trong hé thong phap luat noi
chung. Vi & do, tac gid xin dé Xuat mot
s6 kién nghi hoan thién quy dinh vé nguoi
lao dong chua thanh nién, cu thé nhu sau:

Thet nhdt, quy dinh vé d6 tudi va gidi
han c6ng viéc cho nguoi lao dong thanh

hop-bao-cong-bo-tinh-hinh-lao-dong-viec-lam-quy-
ii-va-6-thang-nam-2021-va-ket-qua-khao-sat-muc-
song-dan-cu-nam-2020/ truy cap ngay 6/6/2022.
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nién tai luat chuyén nganh va cac van ban
duéi luat can cu thé, thong nhat trong quy
dinh v& van dé nay. Vi vay, tai Phu luc
cia Thong tu sd 09/2020/TT-
BLDTBXH, muc quy dinh cong viéc
mang Vac vat niang cb dinh ddi véi lao
dong chua thanh nién nhung chwa chi tiét
cac cobng viéc mang tinh vac ning cé
dinh, tir 6 ciing dan dén viéc ap dung
quyén sir dung lao dong cia ngudi St
dung lao dong va ban than nguoi lao dong
cling chua hiéu mot cach day da vé van
dé bao vé minh khi tham gia vao quan hé
lao dong. Chinh vi vay, can mot quy dinh
1d rang hon vé cong viéc vac vat nang cb
dinh, tham chi c6 thé quy dinh cu thé khoi
lwong vat nang, nhém cac cong viéc
thuoc pham vi diéu chinh nay, nham dam
bao cho ca nguoi lao dong, nguoi st dung
lao dong ciling nhu co ché thuc thi phap
luat lao dong co day du co sd phap 1y dé
vira van dung quyén phap ly cia minh,
vira dam bao cac nghia vy, tranh cac vi
pham mot cach hiéu qua hon.

Thi hai, d6i véi ché d6 nghi ngoi, thoi
gian nghi ngoi d6i v&i nguoi lao dong
chua thanh nién, hién tai chua c6 quy
dinh riéng diéu chinh. Nhan thay, lao
dong chua thanh nién va lao dong thanh
nién khac nhau vé mat thé trang, vé nhu
cau ciing nhu cac yéu t6 thé chat khac. Do
do, khi phap luat &p dung quy dinh thoi
gian ché do nghi ngoi cho hai nhom déi
tugng nay nhu nhau la khong khoa hoc.
Can phai diéu chinh cho pht hop, nhu cau
khéac nhau thi khéng thé nao su diéu chinh
4p dung 13 nhu nhau. Vay, nham hoan
thién phap luat vé bao vé ngudi lao dong
chua thanh nién ciling nhu 1a tinh kha thi
khi ap dung phap luat lao dong trong thuc

tién, trong Bo luat Lao dong hién hanh
can c6 quy dinh riéng vé ché do, thoi gian
nghi ngoi cho nhém dbi twong lao dong
chura thanh nién. Bén canh do, trong hoat
dong kiém tra, xt Iy vi pham can duoc
thuc hién chat ché, thuong xuyén hon, tur
d6 giam thiéu tinh trang vi pham néi
chung trong quan hé lao dong dbi voi
nguoi lao dong chua thanh nién.

Thur ba, giai phap tuyén truyen nang
cao nhan thirc va pho cap kién thac cho
nguoi dan vung néng thon, dac biét cac
ving c6 trinh do dan tri thap vé chinh
sach phap luat bao vé lao dong chua
thanh nién. Pdng thoi t chire cac chuong
trinh huéng nghiép, dinh huéng nghé
nghiép rd rang cho cac ddi twong lao dong
chua thanh nién. Tir d6 gdp phan hinh
thanh nhitng kién thtc, nhitng Ky niang
cin ban ciing nhu cac quyén va nghia vu
cua nguoi lao dong chua thanh nién.

4. KET LUAN

Quy dinh vé ngudi lao dong chua
thanh nién 1a mot van dé dugc danh gia la
quan trong, dugc quan tdm ting budc
hoan thién trong phap luat vé lao dong
trong thot gian qua ¢ nudc ta. Pay cling
chinh 14 nhitng ndi dung cu thé hda quyén
vé tré em da duoc dit ra trong Hién phép,
cling nhu dam bao cac cam két caa Viét
Nam tai cac diéu udc qudc té vé linh vuc
nay, dua trén diéu kién kinh té - xa hoi
dac thu & nudce ta. Do do, su ra doi cua
Bo luat Lao dong nam 2019 va cac van
ban huéng dan thi hanh da ké thira va dat
dugc nhitng tién bo nhat dinh, dap ung
kip thoi nhu cau diéu chinh can thiét
trong quy dinh vé nguoi lao dong chua
thanh nién caa phap luat lao dong trudc
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day, gop phan tao duoc hanh lang phép ly
chat ch€ hon trong quan h¢ lao dong. Tuy
nhién, qua nghién citu cho thay ché dinh
nay van con boc 16 nhitng han ché nhat
dinh nhu quy dinh vé thoi gio nghi ngoi
dac thu cho nguoi lao dong chua thanh
nién, mac luong tdi thiéu cho ngudi lao
dong chua thanh nién, pho bién quy dinh
vé lao dong chua thanh nién cho cac chu
thé noi chung trong quan hé lao dong, ...
nhim dam bao quyén lao dong, st dung
lao dong nhung cling dong thoi dam bao
tinh phap ché trong van dé nay trén thyc
té, do d6 viéc xem xét, quan tam, nghién
ctru dé khic phuc nhitng han ché 1a can
thiét trong thoi gian tdi, trong pham vi bai
Viét, tac gia da dé xuat ba giai phap nham
g6p phan vao su hoan thién cua quy dinh
vé ngudi lao dong chua thanh nién & nudc
ta.
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LAWS ON JUVENILE WORKERS IN VIETNAM - SHORTCOMINGS
AND SOLUTIONS

Lam Hong Loan Chi* and Ngo Nguyen Phuong Thuy
Tay Do University
("Email: Ihichi@tdu.edu.com)

ABSTRACT

In this article the subject of Juvenile workers in labor relations is compared to their legal
capacity in other legal relations in the Vietnamese legal system. It is also fully consistent
with international labor best practices; especially since Vietnam officially joined the
International Labor Organization (ILO) in 1992. The endorsements of some conventions
belonging to the organization, related to labor in general and child labor in particular, have
made an important contribution to perfecting the legal basis to ensure the legitimate rights
and interests of juvenile workers. Vietnam has made great efforts to establish its commitment
to human rights in labor relations, as well as gradually including them in the labor law.
However, there are still violations of juvenile workers' rights in reality, which leads to the
fact that the legitimate rights and interests of juvenile workers are not guaranteed. Through
this article, the author aims to contribute to the completion of the theoretical and practical
issues of juvenile workers’ legal rights in our country in the coming time.

Keywords: Labor, labor legal relations, juvenile workers, regulations on juvenile workers,
workers
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