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ABSTRACT

In the context of international economic integration, labor
movement between countries is an inevitable trend. Therefore, each
country has issued policies and legal regulations to manage foreign
workers. A work permit is one of the conditions for foreign workers
to be allowed to work in Vietnam. Rules on work permits have
improved management efficiency and employment of foreign workers
in Vietnam. Especially since Decree No. 70/2023/ND-CP dated
September 18, 2023, was issued, many obstacles to granting work
permits to foreign workers working in Vietnam have been removed.
However, during the implementation process, these regulations still
reveal certain limitations. This study summarized the provision of the
2019 Labor Code and some related documents on granting work
permits to foreign workers in Vietnam. Thereby, the authors point
out some inadequacies and limitations and make recommendations
to improve Vietnam’s legal regulations on granting work permits to
foreign workers working in Vietnam in particular and the
management and employment of foreign workers in general.
TOM TAT

Trong boi canh hoi nhap kinh té quéc 1, viéc dich chuyén lao
déng giita cdc quoc gia la mot xu hwdng tat yéu. Chinh vi vy, méi
quéc gia déu ban hanh cdc chinh sdach, quy dinh phédp ludt nham
quan Iy cdc doi twong la nguoi lao dong nuée ngoai. Gidy phép lao
dong la mot trong nhiing quy dinh giup quan Iy nguoi lao dong nuoc
ngoai lam viéc tai Viét Nam mot cach hiéu qua. Pdc biét ké tir khi
Nghi dinh s6 70/2023/ND-CP ngay 18 thang 9 ndm 2023 sita doi, bo
sung Nghi dinh sé 152/2020/NP-CP quy dinh vé nguoi lao dong

nuwoc ngoai lam viéc tai Viét Nam dwoc ban hanh da thao go duoc
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nhiéu vweéng mdc lién quan dén cdp gidy phép lao ddng cho nguci

lao dong nuoc ngoai lam viéc tai Viét Nam. Tuy nhién trong qua

trinh thuc hién, cdac quy dinh nay vén con béc 16 mot 56 diém han ché

nhat dinh khi ap dung cho tirng linh viee cu thé. Bai viét khai qudat

cdc quy dinh ciia BY ludt Lao dong nam 2019 va mét sé quy dinh ¢

lién quan vé viéc cap gidy phép lao dong cho nguoi lao dong nirée

ngoai tai Viét Nam. Qua do, nhom tac gia chi ra mot 56 bat cap, han

ché va dwa ra kién nghi nham gop phan hoan thién cdac quy dinh phap

ludt Viét Nam vé cap gidy phép lao dong cho nguoi lao déng nuée

ngoai lam viéc tai Viét Nam noi riéng va viéc quan 1y, sir dung nguoi

lao dong nudc ngoai noi chung.

1. GIOI THIEU

Viét Nam dugc danh gia 1a mot trong nhitng
diém dén 1y tuong cho ngudi nudce ngoai dén lam
viéc v6i chi phi ca nhan phai ching nhat trén thé
gioi [3]. Chinh vi vay, viéc quan ly, s dung
nguoi lao ddng nude ngoai lam vige tai Viét Nam
1a mot trong nhitng van dé quan trong ludn dugc
quan tdm trong qua trinh hdi nhap qudc té. Bai 1&,
viéc quan 1y, st dung nguoi lao dong nudce ngoai
khong chi gop phan nang cao chét luong lao dong
tai thi truong lao dong cua Viét Nam ma con gop
phan dam bao an ninh xa hgi. Theo thong ké cua
B Lao dong — Thuong binh va Xa hoi cho thiy,
tinh dén thang 10/2023, Viét Nam c¢6 hon 132.381
lao dong nudc ngoai trong dé sé lao dong khong
thuoc dién cip gidy phép lao dong la 10.458
nguoi (chiém 7,8%) [12]. Nhu vay, trén 90% sb
nguoi lao dong nude ngoai lam viée tai Viét Nam
thudce dién phai co gidy phép lao dong méi dap
ung da didu kién dé 1am viéc tai Viét Nam. Chinh
vi vy, cic quy dinh lién quan dén cip gidy phép
lao dong da dugc quan tdm, chu trong. Ngay tur
B0 luat lao dong nam 1994, phap luat Viét Nam
da ghi nhan “Ngwoi nuwoc ngoai lam viéc thuong
xuyén cho cdc doanh nghiép, 16 chire, cd nhdn

Viéet Nam hoac cho cac doanh nghiép co vén dau

tw nwede ngodi tai Viét Nam phdi ¢é gidy phép lao
dong do Bo Lao dong — Thuong binh va Xa hoi
Viet Nam cd'p”. Hién nay, sau nhiéu 14n stra d6i,
bd sung B0 luédt Lao dong va cac van ban c6 lién
quan, cac quy dinh vé cép gidy phép lao dong di
dan hoan thién. Cu thé, Nghi dinh s6
70/2023/ND-CP da thdo g rat nhidu vudng mic
trong viéc cap gidy phép lao dong nhur thdng nhét
dau mdi cip gidy phép lao dong ciing nhu su thay
ddi vé trinh ty, thu tuc cdp gidy phép lao dong.
Tuy nhién, qua thuc tién thyc hién cac quy dinh
nay van con boc 16 mot s6 han ché dan dén nhiing
kho khin nhét dinh. Thong qua viéc phén tich cac
quy dinh phap luat hién hanh va dua ra nhirng
kién nghi, d& xuét gop phan hoan thién phap luat
lao ddng noi ri€éng va nang cao hiéu qua quan ly,
str dung nguoi lao dong nudc ngoai lam viée tai
Viét Nam [7].
2. PHUONG TIEN VA PHUONG PHAP
Nghién ctu nay dugc thuc hién theo phuong
phap dinh tinh qua tong hop céc tai liéu co lién
quan nhu: sach, bao, tap chi. Bén canh d6, nhéom
tac gia con sir dung mot s phuong phap nghién
ctru nhu: phuong phap so sanh, phuong phap tong
hop, phuong phap phén tich ludt hoc, phuong

phép lich sir. Qua do, két qua da chi ra mot s
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diém han ché, bat cap co lién quan dén viéc cip
gidy phép lao dong cho nguoi lao dong lam viée
tai Viét Nam va cac kién nghi, dé xuat gop phan
hoan thién phép luat lao dong Viét Nam trong bdi
canh hoi nhap qudc té.

3. KET QUA VA THAO LUAN

3.1 Khai niém ngwoi lao dong nwée ngoai lam
viéc tai Viét Nam

Phap luat quéc té khong st dung thuat
ngit “nguodi lao dong nude ngoai”, thay vao do la
thudt ngtt “nguoi lao dong di trd” (migrant
worker) dé chi mot nguoi da, dang va sé [am mot
cong viéc ¢6 huong luong tai mot qudc gia ma
ngudi d6 khong phai la cong dan (khoan 1 Diéu 2
Coéng udc qubc té vé bao vé quyén cua tat ca
nhiing lao dong di tra va cac thanh vién gia dinh
ho nam 1990) [2]. Trong khi d6, phap luat Viét
Nam khong sir dung thudt ngtr “nguoi lao dong
di trd” ma s dung cum tur “nguoi lao dong nude
ngoai lam viéc tai Viét Nam”. Tai biéu 154 Bo
luat Lao dong nam 2019 da dua ra dinh nghia
“Nguwoi lao dong nudc ngoai lam viéc tai Viét
Nam la nguoi c6 quoc tich nuwée ngodi” [1] va
phai dap tng cac diéu kién theo quy dinh.

Yéu t6 dau tién dé xac dinh nguoi lao dong
nudc ngoai lam viée tai Viét Nam la c6 quéc tich
nudc ngoai. Theo quy dinh tai khoan 1 Piéu 3
Luat Qudc tich nam 2008, quéc tich nudc ngoai
12 quéc tich cia mot nude khac khong phai la
qudc tich Viét Nam [4]. Tai khoan 5 Diéu 3 Luat
Qubc tich nam 2008 ciing ghi nhan “Nguoi nuée
ngoai cu tru o Viét Nam la cong dan nwwéc ngoai
va nguoi khong quoc tich thuong trii hodc tam trit
& Viét Nam”. Diéu nay c6 nghia ngudi nude
ngoai gdm ngudi c6 moét qudc tich nude ngoai
hodc nhiéu qudc tich nudc ngoai nhung khong cd
quéc tich Viét Nam va nguoi khong co quéc tich.

So sanh véi khai niém “nguodi lao dong nude

ngoai lam vi¢c tai Viét Nam” quy dinh tai B luat
Lao dong nam 2019 thi nguoi lao dong nudc
ngoai lam viéc tai Viét Nam chi bao g(“)m nhom
ngudi lao dong c¢6 qubc tich nude ngoai ma khong
bao gébm nhom ngudi lao dong khong cd qubc
tich. Bén canh yéu t6 vé qudc tich, nguoi nuéde
ngoai con phai tré thanh “ngudi lao dong” theo
quy dinh tai khoan 1 Dbiéu 3 B¢ luat Lao dong
nam 2019. Theo d6, ngudi lao dong nudc ngoai
lam viéc tai Viét Nam 1a nguoi ¢6 qudc tich nude
ngoai dugc tra luong va chiu su quan ly, diéu
hanh, gidm sat cua nguoi st dung lao dong tai
Viét Nam.

Nhu véy, c6 thé thiy, khai niém vé& nguoi lao
dong nudc ngoai lam viéc tai Viét Nam chi dé cap
dén nhom nguoi c¢6 qudc tich nudc ngodi ma
khong dé cap dén ngudi khong co qudc tich. Viée
doi hoi phai co6 quéc tich cia mot qudc gia gitp
cho viéc quan ly, str dung ngudi lao dong nudc
ngoai mot cach hiéu qua. Thém vao do, viéc mang
qudc tich ciia mot qudc gia s& giup ngudi lao dong
nudc ngoai duoc bao ho tir quéc gia ma minh
mang qudc tich. Vi thé khong mang qubc tich
nude nao dan dén dia vi phép 1y cua ho bi han ché
hon. Do d6, Viét Nam cling nhu cac nudc trén thé
gi6i di xay dung nhiéu quy dinh nham xo4 bo tinh
trang “khong qudc tich” dé gop phan dam bao
quyén con ngudi, quyén cong dan cho nhom
ngudi nay. Tuy nhién, theo th 6ng ké aia B Cong
an, s luong ngudi gbe Viét nhung van chua xéac
dinh dugc qudc tich khoang 31.000 nguoi [14].
Thiét nghi, véi quy dinh nay dudng nhu di bo sot
mot nhém nguoi lao dong trén thyc té. Bai 18, du
¢4 nhan mang quéc tich hay khong mang quéc
tich thi ho van can dugc dam bao quyén dugc lam
viéc cta con ngudi (Piéu 23 Tuyén ngdn nhan
quyén qudc té nim 1948) [15]. Do d6, can phai

c6 quy dinh riéng giai thich khai niém nguoi lao
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dong nudc ngoai tai Viét Nam va xem xét dén
viéc bao vé quyén lgi cho nhom nguoi nudc ngoai
1a nguoi khong qudc tich.

3.2 Piéu ki¢n dé nguoi lao dong nuéc ngoai
lam viéc tai Viét Nam

Co thé noéi, diéu kién dau tién dé ngudi lao
dong nudc ngoai lam viéc tai Viét Nam la phai
duoc tuyén dung, st dung lam vig¢c tai Viét Nam.
Theo d6, nguoi st dung lao dong tai Viét Nam
phai x4c dinh nhu cau st dung nguoi lao dong
nudc ngoai voi ting vi tri cong viéc ma nguoi lao
dong Viét Nam chua dap ung dugc va dugc Bo
Lao dong — Thuong binh va Xa hoi hoac Sé Lao
dong — Thuong binh va Xa hdi noi nguodi nudc
ngoai du kién 1am viéc chip thuan. Nhu vay,
ngudi lao dong nude ngoai chi ¢o thé dugc tuyén
dung, st dung lam viéc tai Vi€t Nam trong truong
hop nguoi lao dong Viét Nam khong dap g
duoc. Quy dinh nay c6 ¥ nghia quan trong nham
bao vé quyén lgi clia nguoi lao dong Viét Nam va
thi truong lao dong tai Viét Nam. Ngoai ra, theo
quy dinh tai Piéu 154 Bo luat Lao dong nam
2019, nguoi lao dong nude ngoai lam vige tai Viét
Nam can dép tng céac diéu kién sau:

Piéu kién vé nang lyc chu thé: Nguoi lao dong
nudc ngoai phai du 18 tudi trd 1én va c6 nang luc
hanh vi dan sy ddy du; khong phai 1a nguoi dang
trong thoi gian chap hanh hinh phat hodc chwa
duoc xo04 an tich hoac dang trong thoi gian bi truy
cuu trach nhiém hinh sy theo quy dinh ctia phap
luat nudce ngoai hodc phap luat Viét Nam. Day la
nhitng diéu kién quan trong dé dam bao ngudi lao
dong nudc ngoai ¢6 du nang lyc phap luat tham
gia vao quan h¢ lao dong tai Viét Nam.

DPiéu kién vé stc khoé: Bén canh viée dam bao
vé nang lyc chu thé, nguoi lao dong nude ngoai
can dam bao c6 du stre khoé theo quy dinh cia Bo

truong Bo Y té [6].

Piéu kién vé trinh d6 chuyén moén: Nguoi lao
dong 1a ngudi nude ngoai phai cé trinh dd chuyén
mon, ky thuat, tay nghé, kinh nghiém lam viéc.
Pay la diéu kién can thiét ddi v6i nguoi lao dong
nudc ngoai. Pidu nay gitp bo sung vio thi truong
lao dong cua Viét Nam nhan luc lao dong chat
lugng cao gop phan vao su phat trién chung cua
nén kinh té. Tuy vao hinh thtrc va cong viéc ngudi
lao dong nudc ngoai dam nhan ma phap luat Viét
Nam dit ra nhitng yéu cau khac nhau vé trinh do
chuyén mén (Piéu 2, Pidu 3 Nghi dinh sd
152/2020/ND-CP), cu thé:

- Ddi v6i chuyén gia 1a ngudi lao dong nuéde
ngoai can dam bao mot trong hai diéu kién dudi
day

Mot 13, ngudi lao dong nudc ngoai tdt nghiép
dai hoc tro 1én hodc tuong duong va co it nhét 3
nam kinh nghiém lam viéc phu h¢p véi vi tri cong
viéc ma ngudi lao dong nudc ngoai du kién lam
viéc tai Viét Nam. Theo quy dinh tai Nghi dinh
s6 70/2023/ND-CP thi chi can dap tng diéu
kién “c6 it nhat 3 nam kinh nghiém lam viéc phu
hop vo6i vi tri cong viéc ma nguoi lao ddng nudce
ngoai du kién lam viéc tai Viét Nam” thay vi phai
¢6 kinh nghiém lam viéc trong chuyén nganh dao
tao giébng nhu Nghi dinh s6 52/2020/ND-CP. Sb
nam kinh nghiém lam vi¢c cuia nguoi lao dong
nudc ngoai s& do co quan, t6 chirc, doanh nghiép
tai nudc ngoai xac nhan. Quy dinh nay giup thao
g& nhitng kho khan nhit dinh trong viéc tuyén
dung nguoi lao dong nudc ngoai lam viéc tai Viét
Nam do trén thuc té c6 nhitng nguoi c6 nhiéu kinh
nghiém lam viéc phu hop nhung khong gin vai
chuyén nganh duogc dao tao tai dai hoc.

Hai 1a, nguoi lao ddng nudc ngoai tai Viét
Nam c6 kinh nghiém it nhit 5 nam va c6 ching
chi hanh nghé phu hop véi vi tri cong viéc ma ho

du kién lam viéc tai Viét Nam. Trong truong hop
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nay khéng yéu ciu ngudi lao dong nude ngoai
phai tot nghiép dai hoc ma chi can c¢6 kinh nghiém
lam viéc thuc té va chimg chi hanh nghé phu hop
thi van c6 thé tré thanh chuyén gia lam viéc tai
Viét Nam.

- Pbi véi ngudi lao dong nude ngoai 1a lao
dong ky thuat. biéu kién dat ra 1a ho phai dugc
dao tao it nhat 1 nam va c6 it nhat 3 nam kinh
nghiém phu hop véi vi tri cong viéc ma nguoi lao
dong nudc ngoai du kién 1am viée tai Viét Nam
hodc c6 it nhat 5 nim kinh nghiém véi vi tri cong
viéc ma ngudi lao dong nudc ngoai dy kién lam
viée tai Viét Nam. Pay ciling 1a diém moi cua
Nghi dinh 86 70/2023/ND-CP so véi Nghi dinh
s6 152/2020/ND-CP khi chi doi hoi vé thai gian
dugc dao tao, kinh nghi€ém phu hop vai vi tri cong
viéc dy kién lam tai Viét Nam ma khong con doi
hoi vé chuyén nganh dugc dao tao. Voi thyc té
ngay cang c6 nhiéu chuyén nganh dao tao méi
xuét hién dé phu hop véi nhu ciu cta xa hoi thi
quy dinh nay di tao diéu kién “md” cho cac co
quan, to chtrc khi muén tuyén dung lao dong k¥
thuat nudc ngoai va trao lai quyén chu dong tuyén
dung, lya chon cho chinh nguoi str dung lao dong.

- Béi voi nguoi lao dong nude ngoai thuc hién
cac dich vu c6 thé 1a cac nha cung cép dich vu
theo hop ddng phai dap tng cic quy dinh cua
chuyén gia hodc lam vi¢c theo hinh thirc chao ban
dich vu. Trong do6, nguoi lao ddng nudc ngoai
lam viéc theo hinh thirc chao ban dich vu 1a nguoi
lao dong nude ngoai khong sdng tai Viét Nam va
khong nhan thi lao tir bat cir ngudn nao tai Viét
Nam, tham gia vao cic hoat dong lién quan dén
vi¢e dai dién cho mdt nha cung cép dich vu dé
dam phan tiéu thu dich vu cua nha cung cép do,
voi diéu kién khoéng duoc ban truc tiép dich vu do
cho cong chung va khong tryc tiép tham gia cung

cap dich vu. Vi cd hai hinh thuc la viéc noi trén,

can phai c6 cac vin ban chimg minh ngudi lam
dong nudc ngoai da lam viéc cho doanh nghiép
nudc ngoai khong c6 hién dién thuong mai tai
Viét Nam it nhat 02 nam (24 thang).

Bén canh d6, nguoi lao dong nudc ngoai cod
thé 1am viéc tai Viét Nam theo cac hinh thirc khac
nhu: 12 nguoi quan ly, giam déc diéu hanh, thuc
hién cac loai hop ddng hodc thoéa thuan vé kinh
té, thuong mai, tai chinh, ngan hang, bao hiém,
khoa hoc k¥ thuat, van héa, thé thao, gido duc,
gido duc nghé nghiép va y té, thyuc hién dau tu tai
Viét Nam hodc cac truong hop lién quan dén céc
diéu udc qubc té ma Viét Nam 1a thanh vién. Tuy
nhién, vdi cac hinh thire 1am viéc noi trén thi phap
luat khong yéu cau cu thé vé trinh do chuyén mén,
ky thuat, tay nghé hay kinh nghiém lam viéc cua
nguoi lao dong nudc ngoai ma chi yéu cau cac
gidy t& xac nhan bai cac co quan, té chie doanh
nghiép nudc ngoai nham ching minh rang ho ¢
dam nhan cac vi tri nay.

Piéu kién v& gidy phép lao dong: Nguoi lao
dong nude ngoai phai co gidy phép lao dong do
co quan nha nudc ¢ thim quyén cia Viét Nam
cap, trir truong hop quy dinh tai Didu 154 Bo luat
lao dong nam 2019 va biéu 7 Nghi dinh sb
152/2020/ND-CP. Theo d6, cac truong hop
khong thudc dién cip gidy phép lao dong gdm:

- Do nguoi lao dong nudc ngoai thuc hién cac
cong viée c6 thoi gian ngin han nhu vao Viét
Nam v61i thoi han dudi 03 thang dé thuc hién chao
ban dich vu hodc dé xur 1y su cd, tinh hudng ky
thuat, cong nghé phtrc tap nay sinh lam anh
hudng hodc ¢o nguy co anh hudng téi san xuét,
kinh doanh ma cac chuyén gia Vi¢t Nam va cac
chuyén gia nudc ngoai hién dang & Viét Nam
khong xtr ly dugc; vao Viét Nam lam viéce tai vi

tri nha quan ly, giam dbc diéu hanh, chuyén
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gia hoac lao dong k¥ thuat c6 thoi gian lam viée
dudi 30 ngay va khong qué 03 1an trong 01 nam;

- Céc truong hop 1a chu so hitu hoac thanh
vién gop von cuia cong ty trach nhiém hiru han,
Chu tich Hoi dong quén tri hodc thanh vién Hoi
ddng quan tri ctia cong ty cd phan co gia tri gop
von tir 3 ty dong trd 1én.

- Thuc hi¢n cac cong viéc ma da dugc co quan
¢6 thim quyén cua Viét Nam cap gidy phép hoat
dong nhu: 12 luat su nude ngoai da dugc cap Gidy
phép hanh nghé luat su t ai Viét Nam theo quy
dinh ctia Luat Luat su; dugc Bo Ngoai giao cép
gidy phép hoat dong thong tin, bao chi tai Viét
Nam theo quy dinh cua phap luat; dugc Bo Giado
duc va Pao tao xac nhan ngudi lao dong nudc
ngoai vao Viét Nam dé thuc hién cac giang day,
nghién ciru hodc 1am nha quan 1y, giam ddc diéu
hanh, hiéu truéng, phé hiéu trudng co sd gido duc
do co quan dai dién ngoai giao nudc ngoai hoac
t6 chire lién chinh phu dé nghi thanh 14p tai Viét
Nam

- Ngudi nude ngoai két hon véi ngudi Viét
Nam va sinh s6ng trén lanh thd Viét Nam.

- Trudng hop theo quy dinh cua diéu udc qubc
t& ma nude Cong hoa xa hoi chu nghia Viét Nam
la thanh vién.

Co6 thé thay, so di cac truong hop trén khong
thudc dién cép gidy phép lao dong bai vi ho da
chiu su quan 1y boi cac co quan c6 tham quyén
théng qua cac loai gidy to khac nhu gidy dang ky
két hon, gidy phép hanh nghé, gidy phép hoat
dong, gidy ding ky doanh nghiép ... Ngoai cac
truong hop duge quy dinh trén thi nguoi lao dong
nuée ngoai déu thude dién phai co gidy phép lao
dong. Néu ngudi lao dong nude ngoai 1am viée
tai Viét Nam khong c6 gidy phép lao dong s& bi
budc xuét canh hodc truc xuét theo quy dinh cta

phap luat vé nhdp canh, xuat canh, qua canh, cu

tra cua ngudi nudc ngoai tai Viét Nam hodc
nguoi st dung lao dong co st dung nguoi lao
dong nudc ngoai lam viéc cho minh ma khong co
gidy phép lao dong thi bi xir 1y theo quy dinh ctia
phap luat (Piéu 153 B6 luat Lao dong nam 2019).
Nhu théng ké da cho thay, s6 lugng ngudi lao
dong thudc dién cap gidy phép lao dong chiém
dén hon 90% tong sé lao dong 1a nguoi lao dong
ngudi nude ngoai lam viée tai Viét Nam. Do do,
ngoai cac diéu kién can nhu diéu kién vé nang luc
chit the, vé stic khog, trinh @6 chuyén mén thi giay
phép lao dong duoc xem la diéu kién du dé ngudi
nudc ngoai co thé lam viéc tai Viét Nam.

Céac diéu kién nay gitp cac co quan co thim
quyén c6 thé quan 1y nguoi lao déng nudc ngoai
chét ch€ va hiéu qua. Tuy nhién, cac quy dinh néu
trén van con ton tai nhirng han ché nhét dinh dic
biét 1a cac diéu kién v& cip gidy phép lao dong
cho ngudi nudc ngoai lam viée tai Viét Nam con
nhiéu diém chua théng nhét.

3.3 Quy dinh vé cip gidy phép lao déng cho
ngwoi nwée ngoai lam viée tai Viét Nam
3.3.1 Tham quyén cdp gidy phép lao dong

Mot trong nhitng diém méi, ndi bat cua Nghi
dinh sb 70/2023ND-CP 1a da théng nhit dwoc
tham quyén cép gidy phép lao dong thudc vé Bo
Lao dong — Thuong binh va Xa hoi hoac Sé lao
dong — thuong binh va xa hdi noi nguoi lao dong
nudc ngoai du kién 1am viéc, khoéng con thudc
tham quyén cia UBND cap tinh hay Ban quan 1y
cac khu cong nghiép, khu kinh té (Piéu 2 cua
Nghi dinh).

Tai khoan 1Di &u 11 Nghi dinh s
152/2020/ND-CP quy dinh “Truwde it nhdt 15
ngay, ké tir ngay nguoi lao dong miede ngodi du
kién bat dau lam viéc tai Viét Nam, nguoi nop ho
so' dé nghi cap gidy phép lao dong giri B¢ Lao
dong - Thuong binh va Xa hoi hodc So Lao dong
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- Thwong binh va Xa hoi noi nguoi lao dong nuoc
ngoai du kién lam viéc”. Tai khoan 2 Diéu 11
Nghi dinh s6 152/2020/ND-CP dugc sira d6i, bd
sung boi Nghi dinh sé 70/2023/ND-CP ciing quy
dinh “Trong thoi han 05 ngay lam viée, ké tir
ngay nhdn di hé so dé nghi cap gidy phép lao
dong, Bo Lao dong - Thirong binh va Xa hoi hoac
So Lao dong - Thuwong binh va Xa hoi noi nguoi
lao dong nudc ngoai du kién lam viéc thuc hién
cdp gidy phép lao dong cho ngwoi lao dong nuwede
ngoai”. Theo d6, So Lao dong — Thuong binh va
X4 hoi c6 tham quyén cap gidy phép lao dong ddi
voi lao dong ngudi nudc ngoai lam viée cho don
vi do UBND cép tinh, co quan chuyén mén thudc
UBND cép tinh, cp huyén thanh 1ap hodc lam
viéc cho nguoi sir dung lao dong tai nhidu dia
diém trong cung mot tinh, thanh phé truc thudc
Trung uwong (khoan 6 Pidu 30 Nghi dinh s
152/2020/ND-CP sira d6i, bd sung boi Nghi dinh
s6 70/2023/ND-CP).

Trong khi d6, B Lao dong — Thuong binh va
X4 hoi c6 tham quyén chap thuan nhu ciu sir dung
nguoi lao dong nudc ngoai; xac nhan khong thu dc
dién cip gidy phép lao dong; cip gidy phép lao
dong cho nguoi lao dong nude ngoai lam viéc cho
mot nguoi st dung lao dong tai nhiéu tinh, thanh
phé truc thudc Trung wong hodc lam viée & cac
don vi do Chinh phu, Thu tuéng Chinh phu, b9,
nganh cép phép; vin phong dai dién, chi nhanh
ctia doanh nghiép, co quan, té chirc dugc co quan
¢6 tham quyén cép phép thanh 1ap, Co quan nha
nuée, to chire chinh tri, td chuc chinh tri - x4 hoi,
td chtre chinh tri xa hoi - nghé nghiép; to chure xa
hoi, to chirc xa hoi - nghé nghiép, td chtre su
nghiép, co so gido duc dugce thanh lap theo quy
dinh cta phap luat (khoan 1 Diéu 30 Nghi dinh s6
152/2020/ND-CP sira ddi, bd sung bai Nghi dinh
s6 70/2023/ND-CP).

Nhu véy, véi mét sb linh vuc dic thu thudce
tham quyén cap phép hoat dong cua cac BO,
nganh nhung hoat ddng tai cac dia phuong nhu
céc cong ty bao hiém thudc tham quyén cap phép
cua Bo Tai chinh (Piéu 15 Nghi dinh s
46/2023/ND-CP huéng dan Luat Kinh doanh bao
hiém) [8]; cac chi nhanh cong ty luat nudc ngoai
tai Viét Nam thudc thdm quyén cip gidy phép
thanh 1ap cta B Tu phép [13] thi nguoi lao dong
nude ngoai s& phai giri hd so cip phép dén Bo Lao
dong — Thuong binh va Xa hdi. Hién nay, viéc
ndp ho so cip gidy phép lao dong cho ngudi lao
dong nudc ngoai lam viée tai Viét Nam cé thé
duogc thuc hién mot cach linh hoat dudi ca 3 hinh
thirc truc tiép, truc tuyén va dich vu buu chinh.
Tuy nhién, do hd so d& nghi cap gidy phép lao
dong co rat nhiéu cac loai gidy to khac nhau cua
nguoi lao dong nude ngoai, trong qua trinh ndp
hd so khé tranh khoi viéc phai bo sung, diéu
chinh, can huéng dan tir phia cac co quan c6 tham
quyén. Chinh vi vay, quy dinh nay c6 thé din dén
nhitng kho khin nhit dinh cho ngudi lao dong
nudc ngoai cling nhu tir phia cac doanh nghiép co
nhu ciu sir dung lao d6ng nudc ngoai nhu thuong
phai thong qua cac dich vu cip gidy phép lao
dong, phat sinh thém cac chi phi.

3.2.2 Ho so dé nghi cdp gidy phép lao dong

Theo quy dinh tai Piéu 9 Nghi dinh s
152/2020/ND-CP thi hd so cap gidy phép lao
dong bao gdm cac loai gidy to sau day:

Mot 1a, van ban dé nghi cap gidy phép lao
dong ctia ngudi sir dung lao dong theo mau.

Hai 13, gidy ching nhéan sirc khoe hodc gidy
kham stc khoe do co quan, t6 chtc y té c6 thim
quyén cuia nudc ngoai hodc cua Viét Nam cép
theo quy dinh. Cu thé, theo khoan 1 Diéu 9 Nghi
dinh s& 152/2020/ND-CP thi cac loai gidy to

chuirng minh du diéu kién vé stc khoé gom giay
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chirg nhén sirc khoe hodc gidy kham strc khoe
do co quan, t6 chtrc y t& c6 thim quyén cua nude
ngoai hodc ctia Viét Nam cip c6 gia tri trong thoi
han 12 thang, ké tir ngay ky két luan sirc khoe dén
ngay nop hd so hodc gidy chimg nhan co du sirc
khoe theo quy dinh ctia B6 truéng Bo Y té. Quy
dinh nay hién nay cting phu hop véi quy dinh tai
Théng tu s6 32/2023/TT-BYT huéng dan Luat
Kham, chira bénh.

Ba 14, phiéu 1y lich tu phap hodc van ban xac
nhan nguoi lao dong nudc ngoai khong phai la
nguoi dang trong thoi gian chap hanh hinh phat
hodc chua dugc x6a an tich hodc dang trong thoi
gian bi truy ctru trach nhi¢m hinh sy ctia nudc
ngoai hodc cua Viét Nam cdp khong qua 06
thang, ké tir ngay cap dén ngay nop hd so.

Bén 1a, van ban, gidy to chimg minh 1a nha
quén ly, giam déc diéu hanh, chuyén gia, lao dong
k¥ thuat va mot s6 nghé.

Nam 1a, 02 anh mau chup khong qua 06 thang
tinh dén ngay nop ho so.

Sau 1a, van ban chip thuan nhu cau su
dung nguoi lao dong nudc ngoai tror nhiing
truong hop khong phai xac dinh nhu cau st
dung nguoi lao dong nudc ngoai.

Bay la, ban sao c6 ching thyc ho chiéu hoic
ban sao ho chiéu c6 xac nhan cia ngudi sir dung
lao dong

Tam 1a, cic gidy to lién quan dén nguoi lao
dong nudc ngoai nham xac minh cac cong viée
ma ho dam nhan.

Trong mot sb trudong hop dic biét thi ngudi lao
dong nude ngoai can phai cung cip cac loai gidy
to khac nhu: gidy xac nhan ciia ngudi sir dung lao
dong trude d6 vé viée nguoi lao dong hién dang
1am viéc hodc gidy phép lao ddng hodc ban sao co

chimg thuc gidy phép lao dong da duoc cip.

Piéu luu vy 1a cac gidy to quy dinh tai céac
khoan 2, 3, 4, 6 va 8 Diéu nay 1a 01 ban gbc hodc
ban sao c6 chung thuc, néu cua nudc ngoai thi
phai dugc hop phap héa lanh sy, trur truong hop
dugc mién hop phéap hoa lanh sy theo diéu udc
qudc té ma nudc Cong hoa xa hdi chu nghia Viét
Nam va nudc ngoai lién quan déu 1a thanh vién
hoic theo nguyén tic cé di c6 lai hodc theo quy
dinh cta phap luat; dich ra tiéng Viét va cong
ching hodc chimg thuc theo quy dinh cua phap
luat Viét Nam.

Co6 thé thay, ho so dé nghi cap gidy phép lao
dong chu yéu Ia cac loai gidy to nham xac nhan
ngudi lao ddng nude ngoai co du cac didu kién dé
¢6 thé 1am viéc tai Viét Nam nhu nang luc chi
thé, vé sirc khoé, vé trinh d6 chuyén mén. Trong
d6 céac diéu kién vé chuyén mon la cac diéu kién
quan trong boi nguoi lao dong nude ngoai chi co
thé duogc tuyén dung, sir dung néu nhu cic cong
viéc nay nguodi lao dong Viét Nam khong dap tng
duoc. Tuy vao cong viéc dam nhén ma ho can
phai dam bao cac diéu kién vé trinh do chuyén
mén khac nhau va can ¢ cac minh ching cu thé.
Tuy nhién, cac vdn ban xac minh vé trinh d6
chuyén mén van con c6 mot sé diém chua thdng
nhét.

Thir nhét, trong trudng hop ngudi lao dong
nudc ngoai 1 chuyén gia, tt nghiép dai hoc tré
1én hodc twong dwong va co it nhit 3 nam kinh
nghiém lam viéc phu hop véi vi tri cong viéc ma
nguoi lao dong nude ngoai du kién lam viée tai
Viét Nam thi chi yéu ciu viéc x4c nhan s6 nam
kinh nghiém lam viéc s€ dugc thyc hi¢n béi cac
co quan, to chire, doanh nghiép nudc ngoai ma
chua quy dinh cu thé cac van bang, chitng chi vé
chuyén mén 1a do co quan c6 thAm quyén cua
Viét Nam hay co quan c6 thim quyén cta nuGe

ngoai cap. Trong khi d6, dé chirng minh vé diéu
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kién strc khoé hay nang lyc chi thé ciia nguoi lao
dong nude ngoai thi gidy ching nhan stc khoe
hodc gidy kham strc khoe c6 thé do co quan, to
chire y té ¢6 tham quyén ciia nudc ngoai hodc cua
Viét Nam cip, vin ban xac nhan ngudi lao dong
nudc ngoai khong phai 1a ngudi dang trong thoi
gian chdp hanh hinh phat hodc chua duoc x6a 4n
tich hoac dang trong thoi gian bi truy cuu trach
nhiém hinh sy ciing c6 thé do co quan nude ngoai
hoidc cua Viét Nam cip. Chinh vi vay, cin quy
dinh cy thé vé tham quyén cap cac van bang,
chiing chi chuyén mén cia ngudi lao dong nudce
ngoai lam viéc tai Viét Nam.

Thtr hai, trong treong hop nguoi lao dong
nudc ngoai lam viée tai Viét Nam véi hinh thue
1a ngudi quan 1y, giam dbc diéu hanh ...thi phap
luat khong yéu cau cu thé vé trinh d6 chuyén mon,
ky thuat, tay nghé hay kinh nghiém lam viéc cua
ngudi lao dong nudc ngoai ma chi yéu ciu cac
gidy to xac nhan bai cac co quan, té chic doanh
nghiép nudc ngoai nham chirng minh ring ho c6
dam nhan cac vi tri nady. Quy dinh nay con mang
tinh chung chung c6 thé khién cho cac co quan,
t6 chirc tuyén dung nguoi lao dong nudc ngoai co
thé khong danh gid dugc moét cach toan dién,
khach quan vé ning luc ctia ngudi lao dong. Do
do, ngoai viéc xac nhan réng ho c6 dam nhan cac
vi tri ndy clia cac co quan, té chtrc doanh nghiép
nudc ngoai can bd sung thém cac gidy to ching
minh trinh d6 chuyén mén hodc sé nam kinh
nghiém lam viéc.

3.3.3 Trinh tw thi tuc cdp gidy phép lao déng

Trinh tu cip gidy phép lao dong dugc quy dinh
cu thé tai Piéu 11 Nghidinh s6 152/2020/ND-CP.
Theo d6 trudc it nhat 15 ngay, ké tir ngay ngudi
lao dong nudc ngoai du kién bit dau 1am viéc tai
Viét Nam, nguoi lao dong nudc ngoai phai nép

hd so dé nghi cép gidy phép lao dong giri B6 Lao

dong — Thuong binh va Xa hoi hodac Sé Lao dong
— Thuong binh va Xa hi noi nguoi lao ddng nudce
ngoai dy kién lam viéc. Trong thoi han 5 ngay
lam viéc ké tir ngay nhan du ho so, ngudi lao dong
nude ngoai duogc cip gidy phép lao dong theo quy
dinh.

Theo quy dinh trén, ké tir ngay nhan da hd so
d& nghi cap gidy phép lao dong cho dén khi duoc
cép thi ngudi lao dong nude ngoai chi mét thoi tdi
da 5 ngay. Tuy nhién, thuc té cho thdy, dé co thé
chuan bj day du duoc hd so, nguoi lao dong nude
ngoai phai mt rat nhiéu thoi gian do lién quan
dén nhiéu céc thu tuc khac nhau. Cu thé, thoi gian
dé duoc cip phiéu 1y lich tu phap 1a khéng qua 10
ngay (Piéu 48 Luat Ly lich tu phap nim 2009) [5]
, thoi gian dé chép thuan nhu cau st dung lao
dong nudc ngoai la khong qua 10 ngay (khoan 2
biéu 1 Nghi dinh s6 70/2023/ND-CP), viéc hop
phép hoa lanh sy ciing con phirc tap. Cac loai gidy
t& trén nham xac nhan ngudi lao dong nude ngoai
¢6 day du cac didu kién dé co thé lam viée tai Viét
Nam. Nhung ciing chinh diéu nay khién cho thoi
gian xem xét cAp gidy phép lao dong cua cac co
quan ¢ thim quyén ciing bi kéo dai do xac minh
nhiéu loai gidy t& khac nhau, anh huéng nhat dinh
dén cac doanh nghiép dang c6 nhu cau tuyén dung
nguoi lao dong nude ngoai vao lam viée [9]. Do
d6, cin xem xét vé céc yéu té dac thu trong viéc
cép gidy phép lao dong cho ngudi lao dong nude
ngoai dé co6 cac diéu chinh phu hop voi cac thu
tuc ¢ lién quan. V& thoi gian cap cac loai gidy to
nhu phiéu 1y lich tu phép, thoi gian chdp thuan
nhu cau str dung lao dong nude ngodi ...can quy
dinh cy thé vé& thoi gian thay vi quy dinh thoi gian
tdi da dé dugc cép cac loai gidy to trén.
3.3.4 Thoi han gidy phép lao déng

Thoi han cua gidy phép lao dong t6i da 1a 02

nam, truong hop gia han thi chi dugc gia han mot
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lan voi thoi han téi da 13 02 nam (Piéu 155 Bo
luat Lao dong nam 2019). Hién nay viéc cap gidy
phép lao dong la diéu kién dé nguoi lao dong
nudc ngoai lam viéc tai Viét Nam va dugc ap
dung trong nhiéu linh vyc khac nhau. Tuy nhién,
v&i mot sb linh vuc ¢ u thé khi ap dung theo cac
quy dinh chung vé thoi han gidy phép lao dong
din dén bat cap trén thyuc tidn nhu dbi véi gido
vién nudc ngoai. Viée tuyén dung, st dung gido
vién nudc ngoai gbp phan rat 16n trong viéc phat
trién gido duc trong bbi canh hoi nhap qudc té nhu
hi¢n nay, giap cho ngudi hoc tang thém k¥ nang,
thuc hanh giao tiép tiéng nuéc ngoai, tiép can vai
cac phuong phéap giang day méi [11].Tuy nhién,
theo quy dinh hién hanh, thoi han giéy phép lao
dong chi dugc gia han thém mot 14n nén téng sb
thoi gian gido vién nude ngoai co thé hoat dong
giang day lai Viét Nam chi t6i da 1a 4 nim. Thoi
han nay duoc xem la ngén so v6i hoat dong giang
day ciia mot gio vién [10]. Do dé, ddi vai mot sb
linh vuc ddc thu cin c6 thoi han gidy phép lao
dong dai hon cin thiét phai ban hanh cac quy dinh
riéng, co thoi han riéng.
4. KET LUAN

Cap gidy phép lao dong cho ngudi lao dong
nude ngoai tai Viét Nam gop phan nang cao hiéu
qua quan ly, st dung nguoi lao dong nudc ngoai.
D4 rat nhiéu 1an sira d6i, bd sung nham hoan thién
cic quy dinh vé vin dé nay. Tuy nhién, sau khi
thyc hién cac quy dinh nay van con mot sb nhitng
han ché nhét dinh nhu chua c6 diéu khoan cu thé
giai thich khai niém nguoi lao dong nudc ngoai
tai Viét Nam, quy dinh chua rd rang vé tham
quyén cip vin bang, ching chi chuyén mon dé
xac nhan dat vé trinh do chuyén moén cua ngudi
lao dong nudc ngoai, chua c6 cac quy dinh riéng
ddi véi thoi han gidy phép lao dong cho mot sb

linh vuc dac thu, thoi gian tong thé dé cap gidy

phép lao dong va céc loai gidy td trong hd so cip
gidy phép lao dong van con khién cho thoi gian
thuc hién cac tha tuc cip gidy phép lao dong kéo
dai. Chinh vi vay, vdi cac dé xuit, kién nghi cua
nhém tac gia mong muén dugc goép phin hoan
thién cac quy dinh cua phap luat lao dong nodi
chung va céac quy dinh vé quan 1y, sir dung ngudi
lao dong nudc ngoai nodi riéng.
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