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dung su ¢6 moi trudng bién dé kich dong, tu
tap dong ngudi lam mat an ninh trat ty. Dong
thoi, Ban Noi chinh Tinh oty d4 phéi hop cing
cac ban cta Tinh ty thanh 1ap cac td cong tac
thuong xuyén vé co sd, tich cuc tham gia cong
tac tuyén truyén, van dong nham sém 6n dinh
tinh hinh.

Qua cong tic tham muu giai quyét cac vu
viéc phuc tap tai dia phuong, Ban Noi chinh
Tinh iy Quang Binh rtt ra mot s6 van dé sau™:

Thir nhat, viéc tap trung lanh dao, chi dao
gidi quyét cac vu viéc phtic tap vé an ninh trat
tu trén dia ban phai dugc wu tién, coi trong,
nham muc dich gilr vitng on dinh chinh trj - xa
hoi; 1am tién dé cho su phat trién kinh té - xa
hoi, tao su déng thuan xa hoéi, phai lam cho
nhan dan tin tuéng vao duong 161, su 1anh dao
cua bang, chinh sach, phap luat cia Nha nuédc;
nang cao canh giac va chi dong dau tranh voi
nhittng &m muu, ludn di€u xuyén tac cua cac
phan ttr x4u.

Thir hai, trong giai quyét cac vu an nghiém
trong, phuc tap, du luan xa héi quan tam, céac
co quan to tung can co sy ban bac thdng nhat
trong duong 101 xtr Iy vu an, néu khong co su
thong nhat can tranh thu ¥ kién ch1 dao cua
Thudng truc cap uy nham giai quyét vu an kip
thoi, dat duoc su déng thuan cao gitra cac co
quan, tranh nhimg ¥ kién trai chiéu tir phia
ngudi dan; kip thoi 6n dinh tinh hinh an ninh
trat tu trén dia ban

Thir ba, nam chic tinh hinh, phai x4c dinh
dugc nguyén nhan va tinh chit, tam trang,
thai d6 va nguyén vong ctia quan ching; tinh
hinh kinh té, chinh tri, dic biét 1a vin hoa noi
xdy ra vu viéc. Xt ly kip thoi cac bire xtc,
nhay cam, phirc tap vé trat tu an toan xa hoi,
khong dé bi dong, bat ngo x4y ra cac vu vige
gdy mat 6n dinh din dén phat sinh thanh diém
nong, phtre tap.

Thir tir, dp dung céc bién phap dé han ché
viéc 101 kéo, tu tap dong nguoi, phat huy suc

manh tong hop cta hé théng chinh tri, dic biét
la do1 ngli can bd, dang vién, quén chung tich
cuc, nhitng nguoi co uy tin trong cong dong
vao cong tac van dong, tuyén truyén giai thich
cho nhan dan khong dé bi ké X4u loi dung kich
dong, xuyén tac, xui giuc, tu tap dong nguoi;
huéng quéan ching tir vai tro ctia nhitng ngudi
doi yéu sach thanh nguoi c6 trach nhiém cung
v6i co quan c6 tham quyén giai quyét nhimg
yéu sach dit ra. Pay manh cac hoat dong hd
trg, gitip do ngu dan c6 hoan canh khoé khan,
kip thoi on dinh tinh hinh.

Thir nam, t6 chic khac phuc tét hau qua
sau khi cac vu viéc phtrc tap duoc giai quyét;
tiép tuc hoan thién co ché, chinh sach vé quan
1y kinh té, x4 hoi, nhu cac quy dinh vé quan Iy
dét dai, dau tu xay dyng co ban, mua sdm
cong... dam bao tinh cong khai, minh bach
trong quy hoach, quan 1y, str dung dét dai, co
cac giai phap cu thé nhim dwa nhitng hoat
dong co ban cua doi sdng cong dong tro lai
binh thudng, ddng thoi giai quyét nhimg khiic
mic c6 lién quan.

Thit sau, can danh gia rat kinh nghiém vé
phuong thure 1anh dao, chi dao; cach thire xtr 1y
cua can bo lanh dao, chinh quyén co sO; su
phdi hop giita cac co quan chirc ning c6 lién
quan ciing nhu nhirng bt cip vé chinh sach,
phép luat. Dy bdo nhiing vu viéc phuc tap co
thé tiép tuc xay ra, ddng thoi dé ra giai phap dé
xtr 1y tinh huéng nham tranh bat ngd, bi dong m
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iai quyét tranh chap vé hop déng vay
tai san la loai an twong doi pho bien

hién nay tai cac toa an. Trong viéc giai
quyét loai an nay, tranh chap vé van dé 1ai suét
trong hop dong vay c6 li cling 1a viéc thuong
xay ra. Trudc khi B luat Dan sy nam 2015 c6
hiéu luc phép luat, cac quy dinh giai quyét
tranh chap nay vé mit noi dung duoc quy dinh
tir Diéu 471 dén Didu 479 B luat Dan sy nim
2005, trong d6 cach tinh 13i suat dugc quy dinh
tai Diéu 474 - Nghia vu trd ng cia bén vay;
Diéu 476 - Lai suat; Diéu 477 - Thuc hién hop
dong vay khong ky han.

Khoéan 5 Diéu 474 - Nghia vu tra ng cua
bén vay ctua B0 luat Dan sy 2005 quy dinh:
“Trong trudng hop vay c6 13i ma khi dén han
bén vay khong tra hodc tra khong day du thi
bén vay phai tra 13i trén no gc va 13i no qua
han theo 1di sut co ban do Ngan hang Nha
nudc cong bd twong g v6i thoi han vay tai
thoi diém trang”.

Diéu 476 - Lai suat ctia B9 luat Dan sy ndm
2005 quy dinh:

1. Lai suat vay do cac bén thoa thuan
nhung khong duoc vuot qua 150% ciia 13i suat
co ban do Ngan hang Nha nudc cong bd ddi
voiloai cho vay tuong ing.

2. Trong trudong hop cac bén co6 thoa thuan
vé viéc tra 13i, nhung khong xac dinh rd 13i suat
hodc ¢o tranh chap vé 1ai suét thi 4p dung l3i
sudt co ban do Ngan hang Nha nude cong bd
tuong tng v6i thoi han vay tai thoi diém tra no.

Can cur vao cac quy dinh noi trén chiing ta
c6 thé thay trudc khi BO luat Dan su nam 2015
c6 hiu luc phap luat, 1ai chdm tra chi dugc tinh

HOANG QUANG LUC
Phé Chanh an TAND tinh Quang Binh

trén s tién no gdc chua thanh toan ma khong
dugc tinh trén khodn 1ai chua thanh toan, hay
ndi cach khac Bo luat Dan sy nim 2005 thé
hién quan diém cta nha lam luét 13 trong giai
quyét tranh chip vé hop dong vay tai san,
khong chip nhan tinh trang 13i chong 14, 1ai
me dé 1ai con.

Cach quy dinh nhu vay c6 mat duoc la bao
vé duge cho bén vay, nhat 1a trong cac truong
hop vi hoan canh qua khé khan, ma ho bude
phai vay véi 13i suat qua cao; dong thoi phan
quyét ciia toa an dé thi hanh hon trong doi sdng
thuc tién, vi cac truong hop tranh chip hop
ddng vay tai san, khi bén cho vay di khai kién
ra toa an thi thong thuong bén vay da lam vao
hoan canh khé khan, lam an thua 16, khong c6
kha ning tra no, nén néu cach tinh budc bén
vay phai chiu tra 13i nhiéu thi ho cang tim moi
cach dé tron tranh, chay y nghia vu thi hanh an.
Tuy vay han ché 16n nhit cua cach quy dinh
nay 1a tao nén tinh trang thiéu cong bang vé
mat phap ly gitra bén vay va bén cho vay, do la
bén vay khong phai ganh chiu hau qua kinh té
gi d6i voi khoan tién 1ai cham tra do minh gay
rama phap luat lai chuyén hau qua nay cho bén
cho vay phai ganh chiu. Diéu nay gop phan tao
nén tam ly thiéu tich cuc trong viéc thuc hi¢n
nghia vu trd ng n6i chung, trd 13i néi riéng cla
bénvay.

Khic phuc han ché nay, BO luat Dan sy
nim 2015 tai khoan 5 Diéu 466 - Nghia vy tra
ng cua bén vay da quy dinh: “Truong hop
vay c6 1di ma khi dén han bén vay khong tra
hoic tra khong day du thi bén vay phai tra 13i
nhusau:
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a. Lai trén no géc theo 1ai suit thoa thuan
trong hop dong tuong g véi thoi han vay ma
dén han chua tra; truong hop cham tra thi con
phai tra 13i theo mirc 13i suét theo quy dinh tai
khoan 2 Diéu 468 ctia Bo luat nay.

b. Lai suat no gbc qua han chua tra bang
150% 1ai suat vay theo hop dong tuong tng
v&i thoi gian ch@m tra, trir truong hop cé thoa
thuan khac”.

Diéu 468 - Lii suit ctia BO luat Dan su
2015 quy dinh nhu sau: 1. Lai suat vay do céc
bén thoa thuan. Truong hop cac bén co thda
thuan vé 1ai suat thi 13i suat theo thoa thuan
khong dugc vuot qua 20%/nim cua khoan tién
vay, trir truong hop luat khéc co lién quan quy
dinh khac. Can ctr vao tinh hinh thuc té va theo
dé xuat cia Chinh phu, Uy ban Thudng vu
Qudc hoi quyét dinh didu chinh muc 13i suat
n6i trén va bao cdo Qudc hoi tai ky hop ngin
nhét.

Truong hop 1ii suat theo thoa thuan vuot
qua lai sut gi61 han dugc quy dinh tai khoan
nay thi murc 14i suit vuot qua khong c6 hiéu lc.
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2. Trudong hop cac bén c6 thoa thuan veé
viéc tra 13i, nhung khong xac dinh rd 13i suat va
c6 tranh chép vé 1ai sut thi 14i suat duoc xac
dinh bang 50% murc lii suat gii han quy dinh
tai khoan 1 diéu nay tai thoi diém trano.

Quy dinh phan chit ddm & khoan 5 Diéu
466 1a méi va dién dat qua ngan gon nén tuong
dbi khé hiéu. Vi vay, hién nay nhiéu nguoi, ké
ca nhiing nguoi lam cong tac phap luat con
lung tang, dan dén viéc xét xir cac vu an tranh
chap hop dong vay tai san gip nhiéu kho khan

Dé gop phan thao g kho khin, vudng mic
nay chung toi xin tinh todn mét trudng hop cu
thé théng qua mot vi du dé nhimng ai quan tim
tham khdo.

Vi du: A vay B 100 triéu dong tir 1/1/2014,
v&1thoa thuan nhu sau:

- Lai 1%/thang, tra vao ngay dau tién cua
nhirng thang tiép theo (tirc tir 1/2/2014 tré dl)

- Ngay 1/1/2016, A phai tra hét tién ng gbc
12100 triéu dong.

Do A khong thuc hién thoa thuan (khong
tra ca gdc 1an 13i), nén ngay 1/10/2016, B khoi
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kién yéu ciu toa an budc A phai tra du no goc
va lai theo quy dinh phap luat.

Ngay 1/1/2017, tda an xét xtr so tham vu
kién. Do A hoan toan chua tra ca gbc 1an 1ai,
nén ap dung Piéu 688 - Pidu khoan chuyén
tiép va khoan 5 Diéu 466 - nghia vy tra ng cua
bén vay ctuia BJ luat Dan sy nam 2015, tda an
budc A phai tra cho B céc khoan no gdc va lai
tinh dén ngay xét xir so tham 1/1/2017 nhu sau:

a. No gdc 100 triéu dong.

b. Lai trén no géc theo 13i suét thoa thuan
trong hop dong véi thoi gian 24 thang 1a: 100
triéu dong x 24 thang x 1%/thang = 24 triéu
dong.

c. Lai trén no gdc qua han chua tra (bang
150% li suét vay theo hop dong) véi thoi gian
cham tra 1a 12 thang 1a: 100 triéu dong x 12
thang x 1,5%/ thang = 18 triéu dong.

d. Laitrénno lai cham tra:

Do murc 13i suat d6i véi 13i cham tra trong
truong hop nay theo muc 14i suat quy dinh tai
khoan 2 Diéu 268 B9 luat Dan sy nam 2015,
nén mic 1ai sudt 1a 10%/mim, tic la
0,83%/théng.

Ngay 1/2/2014 1a ngay A phai tra 1 triéu
dong tién 13i cho B, nhung tir 46 dén ngay
1/1/2017 A d3 khong tra, nén A phai chiu tién
141 cua s6 tién khong tra nay voi thoi gian 35
thang (tir 1/2/2014 dén 1/1/2017) 1a: 1 triéu
dong x 0,83%/thang x 35 thang.

Ngay 1/3/2014 1a ngay A phai tra 1 triéu
dong tién 1ai cho B, nhung tir 46 dén ngay
1/1/2017 A di khong tra nén A phai chiu tién
1i cua s tién khong tra nay véi thoi gian 34
thang (tir 1/3/2014 dén 1/1/2017) 1a: 1 triéu
dong x 0,83%/thang x 34 thang.

Ngay 1/11/2016 la ngay A phai tra 1 tri¢u
dong tién 13i cho B, nhung tir 46 dén ngay
1/1/2017 A d3 khong tra nén A phai chiu tién
141 cua s6 tién khong tra nay véi thoi gian 2
thang (tir 1/11/2016 dén 1/1/2017) 1a: 1 triéu
dong x 0,83%/thang x 2 thang.
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Ngay 1/12/2016 1a ngay A phai tra 1 triéu
dong tién 13i cho B, nhung tir d6 dén ngay
1/1/2017 A da khong tra nén A phai chiu tién
131 cua s tién khong tra nay véi thoi gian 1
thang (tir 1/12/2016 dén 1/1/2017) 1a: 1 tridu
ddng x 0,83%/thang x 1 thang.

Do d6 tong s6 i trén 1di cham tra 1a: (1
triéu dong x 0,83%/thang x 35 thang) + (1 triéu
dong x 0,83%/thang x 4 thang) +........... + (1
triéu dong x 0,83%/thang x 2 thang) + (1 triéu
dong x 0,83%/thang x 1 thang) = 1 triéu dong x
0,83%/thang x (35+34+33+...+3+2+1)
thang = 1 triéu dong x 0,83%/thang x %5 x 35 x
36 thang = 5,23 triéu dong (phan tinh tong co
thé cong lan luot, nhung dé t1nh nhanh nén ap
dung cong thure tong cua mot cap s6 cong bang
mot nua tich cua so cac s6 hang nhan v6i tong
cia sb hang dau va sb hang cudi da hoc &
chuong trinh toan phd thong trung hoc).

Do d6, toa an budc A phai trd ng cho B la:
100 triéu dong + 24 triéu dong + 18 triéu dong
+5,23 triéu ddng = 147,23 triéu dong.

Nhu vay, tir ngay Bo luat Dan sy nam 2015
c6 hiéu luc phap lut, quan diém ma trudc day
chung ta nghe rat quen thudc 1a khi giai quyét
tranh chap vé hop dong vay tién, toa an khong
chap nhan tinh trang 13i chong 13i, (hay 13i me
dé 13i con) da khong con ding nita. Trong tong
sO tién 147,23 triéu dong ong A ¢ nghia vy
phai tra cho ong B ma toa an da phan quyét,
bao gém ca 5,23 triéu d@)ng 1ai con do viéc
cham tra lai me.

Viéc bude nguoi vay phai chiu i trén sb
tién 14i chdm tra 1a mot quy dinh méi ctia Bo
luat Dan sy nam 2015, rat khac so véi cac quy
dinh truyén thong trudc day, viéc can tinh todn
chinh x4c khoan 13i nay lam co s& cho vigc giai
quyét tranh chip chic chin lam cho nhiéu
ngudi ling tng. Vi vay hy vong bai viét nay
gitp ich cho nhitng nguodi lam cong tac phap
luat hay nhitng ai quan tam khi thuc hién quy
dinh phap ludt méinay m
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