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Section of the 2015 Penal Code. These include the layout of chapters, sections, articles, clauses, items
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1. Pat van dé

Trong Phan cac toi pham Bo luat Hinh
su nam 2015 duoc sta dbi, bd sung nim
2017 (viét tit 1a BLHS nam 2015), céc toi
pham cu thé dugc co cau thanh 14 chuong
(Chuong XIII dén Chwong XXVI). Vé co
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ban, cac to6i pham thudc cac chuong duoc co
cau hop li, dap tng yéu cau toi pham hod, xur
I can thiét ddi véi nhitng hanh vi pham toi
cu thé. Tuy nhién, kha nhiéu quy dinh trong
Phan cac toi pham cua BLHS hién nay con
c6 nhiing han ché, bat cap, dic biét 1a ki
thuat trinh bay. Diéu nay lam cho viéc nhan
thire, &p dung luat trong nhiéu trudng hop rat
kho khan, thiéu thong nhat. Diéu d6 ciing dit
ra yéu cau phai hoan thién cac quy dinh cua
BLHS d viéc nhan thic, 4p dung luat d&
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dang, chinh xac, gop phan dau tranh chéng
t6i pham dat hiéu qua cao trong thuc tién.

Nhitng han ché, bat cap trong Phan céc
t6i pham dwoc d& cap trong bai viét nay
duoc nghién ctru dudi goc d6 ki thuat trinh
bay b cuc va ki thuat sir dung ngdn ngit lap
phép hinh su.

2. Han ché trong Phan c4c t§i pham
dudi goc dd ki thuat trinh bay bé cuc va dé
xuat hoan thién

Phan cac t6i pham cua BLHS gom 14
chuong voi 317 diéu luat, trong d6 co 03
diéu luat quy dinh dinh nghia khai niém, giai
thich mot sé noi dung quy dinh trong
chuong; 01 diéu luat quy dinh vé hinh phat
bo sung &p dung dbi véi cac toi pham (thuoc
Chuong XIII) va 313 diéu luat quy dinh veé
cac toi danh khac nhaul. V& co ban, cac
chuong, myc va cac diéu luat duoc sap xép
hop li. Tuy nhién, xét vé bd cuc, mot so dicu
luat trong cac chuong, muc chua that su hop
I can béi bo hoac stra ddi. Cu thé 1a;

Thiz nhdt, viéc quy dinh khai niém toi
pham déi voi mot sb nhém toi tai cac diéu
352, 367, 392 khong can thiét, khong theo bd
cuc chung nhu cac chuong khac, can bi bo.

- Chuong XXIII BLHS quy dinh “Cac
t6i pham vé chac vy”. Tiéu dé cua Chuong
nay khong chinh xac vé ngdn ngit, chua thé

1 Trong cac diéu luat dwoc quy dinh tai Phan thir hai
(Céc toi pham) tir Didu 108 dén Diéu 425 c6 01
diéu luat quy dinh vé hinh phat b6 sung (Diéu 122),
03 diéu luat quy dinh vé dinh nghia khai niém
(Diédu 352, 367, 392), 01 diéu luat quy dinh b sung
t6i danh mai (Piéu 217a) va 01 diéu luat bi bai bo
(Diéu 292) theo Luat sira ddi, bd sung mot sb didu
ciia BLHS (Luat sé 12/2017/QH14, dugc Chu tich
nudc Cong hoa xa hoi chit nghia Viét Nam ki Lénh
cong b s6 08/2017/L-CTN ngay 03/7/2017).
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hién duoc rd cha thé cua toi pham ciing nhu
dic diém cua cac hanh vi pham toi trong
chuong, vi vay can phai duoc sira doi?. Vi
tiéu dé cua Chuong khong 13; céc toi duogc
quy dinh trong Chuong c6 nhimg dic diém
dac thi nén nha lam luat da danh diéu luat
riégng (Piéu 352) quy dinh “Khai niém toi
pham vé chac vu” dé dinh nghia khai niém
cling nhu giai thich cac noi dung lién quan
dén dau hiéu “chtc vu, quyén han”, dic
diém dic thi cua cac hanh vi pham toi trong
chuong. Tuy nhién, dau hiéu lién quan dén
cac toi dugc quy dinh trong Chuong nay nhu
dau hiéu “chtc vy, quyén han” hoic thé nao
13 nguoi ¢6 chic vu, quyén han thi van dé
nay da dugc quy dinh trong Luat Cén bg,
cong chuc®. Vi vay, diéu luat quy dinh khai
niém t6i pham vé chuc vu tai Diéu 352
BLHS hién nay la khéng can thiét. Hon nira,
quy dinh nay khéng theo b cuc chung nhu
cac chuong khac trong Phan cac t6i pham
ctia BLHS. D6 chinh 1a 1i do tac gia dé& xuat
béi bo Piéu 352 BLHS.

- Chuong XXIV BLHS quy dinh “Cac
t6i X&m pham hoat dong tu phap”. Tiéu dé
ctia Chuong nay khong chinh xac, khong thé
hién rd ndi dung, v nghia cta cac quy dinh
trong chuong va can phai duoc sira d6i*. Vi
tiéu dé cua Chuong khong rd va dé 1am 6 noi
ham cua tén goi thi nha lam luat da danh diéu
luat rieng (Diéu 367) quy dinh “Khai niém toi
xam pham hoat dong tu phap” dé dinh nghia
khai ni¢ém cling nhu giai thich cac ndi dung
lién quan dén hoat dong tu phéap. Tuy nhién,

2 Noi dung ndy s& duoc trinh bay tai Muc 3 cua bai viét.
3 Piéu 4, Biéu 7 Luat Can by, cdng chuc (Van ban
hop nhit sb: 25/VBHN-VPQH ngay 16/12/2019).

4 Noi dung nay s& duoc trinh bay tai Muc 3 cua bai viét.
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tiéu dé/tén chuong duoc sira dbi thi diéu luat
quy dinh khai niém toi xdm pham hoat dong
tu phap (Piéu 367) hién nay khong can thiét
nita. Hon nita, quy dinh nay khéng theo bd
cuc chung nhu cac chuong khac trong Phan
c4c t6i pham cua BLHS. D6 ciing 1a 1i do dé
tac gia dé xuat bai bo Piéu 367 BLHS.

- Chuong XXV BLHS quy dinh “Cac t0i
xam pham nghia vy, trdch nhiém cua quéan
nhan va trach nhiém cua ngudi phdi thudc
V6i quan doi trong chién dau, phuc vu chién
dau). Tiéu dé cia Chuong nay khong chinh
xé&c, can dugc stra d6i°. Cau hoi duoc dit ra:
Ali ¢6 thé duoc coi 1a “quan nhan” hoic co thé
phai chiu tréch nhiém véi tu cach 1a “quéan
nhan™? “Nguoi phdi thudc trong chién dau
hodc phuc vu chién ddu” 13 nhiing ai? Pay 1a
nhitng cau hoéi can dugc dugc l1am rd. NOi
cach khéc, cac thuat ngir “quin nhan”, “nguoi
phdi thudc”... can dugc giai thich rd dé viéc
nhan thic va &p dung luat théng nhat. Viéc
giai thich céc thuat ngir ndy cin dugc quy
dinh trong diéu luat (chung) vé giai thich tir
ngit duoc st dung trong BLHS (gidng nhu cac
luat khac).® Vi vay, viéc danh diéu luat riéng
(Piéu 392) nhu hién nay la khong can thiét.
Mt khac, quy dinh nhu tai Diéu 392 hién nay
khong theo bb cuc chung nhu céc chuong khéc
trong Phan cac toi pham cua BLHS.

Tu nhitng phén tich nhu vay, tac gia bai
viét dé xuat bo sung 01 diéu luat (co thé la
Diéu 1 - Piéu dau tién, thay thé vi tri Diéu 1
hién nay hoic Piéu 1a. Giai thich tir ngi)’,

5 Né‘i dung nay sé& duoc trinh bay tai Muc 3 cua bai yiét.

® Piéu 3 Luat Bao vé mdi truong nim 2020; Diéu 4
Luat Doanh nghiép ndam 2020...

7 Piéu luat nay dung giai thich cac tir ngit/thuat ngit
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trong d6 c6 ndi dung giai thich khai niém
“quan nhan”, “ngudi phai chiu trach nhiém
hinh sir véi tu cach 14 quan nhan”, ddng thoi
bai bo Diéu 392 BLHS.

Thet hai, vé bb cuc didu luat trong mot sé
chuong, muc (thudc chuong) trong Phan cac
toi pham cua BLHS.

- Toi sir dung mang may tinh, mang vién
thong, phuong tién di€n tir thuc hién hanh vi
chiém doat tai san (Piéu 290 BLHS).

V& ban chat, t6i pham nay xdm pham so
htru ma khong xam pham an toan mang may
tinh, mang vién thong. Nguoi pham t)i su
dung mang may tinh, mang vién thong nhu
mot phuong tién thyuc hién hanh vi pham t0i.
Thay vi viéc “dung vii lyc” hodc “de doa
ding vii luc ngay tirc khic...” nhu ¢ toi
cudp tai san (Diéu 168), viéc dung “thu doan
gian d6i” nhu ¢ toi lra dao chiém doat tai
san (Diéu 174) thi nguoi pham toi tai Diéu
290 sir dung mang may tinh, mang vién
thong, phuong tién dién tir thuc hién hanh vi
chiém doat tai san. Nhu vay, vé ban cht,
Toi st dung mang mdy tinh, mang vién
thong, phuong tién dién tir thuc hién hanh vi
chiém doat tai san 1a toi xam pham s& hitu
chir khong “xadm phagm an toan mgng may
tinh, magng vién théng” nhu Toi phéat tan
chuong trinh tin hoc gy hai cho hoat dong
cia mang may tinh, mang vién thong,
phuong tién dién tr (Diéu 286), Toi dua
hoac st dung trai phép thdong tin mang may
tinh, mang vién thong (Piéu 288), Toi thu
thap, tang tri, trao d6i, mua ban, cong khai
hoa trai phép thdng tin vé tai khoan ngan

chuyén mén (can giai thich) cua luat hinh sy dugc
sir dung trong BLHS.
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hang (Diéu 291)... Mat khac, Toi str dung
mang mdy tinh, mang vién thong, phuong
tién dién tir thuc hién hanh vi chiém doat tai
san (Piéu 290) va cac toi xam pham s hitu
khac han vé ban chit so v6i Tdi tham 6 tai
san (Diéu 353). T6i tham 6 tai san ciing 14 toi
pham c6 tinh chét chiém doat (c6 tinh chat
clia cac toi xAm pham so hitu). Tuy nhién vé
ban chat, Toi tham 6 tai san 13 toi pham tham
nhiing, 14 hanh vi lgi dung chirc vy, quyén
han chiém doat tai sin ma minh c¢ trach
nhiém quan li - hanh vi loi dung chirc chire
vu quyén han vi vu loi. Pé thyc hién hanh vi
tham 6 tai san, doi hoi nguoi pham tdi phai
12 nguoi ¢6 chic vu, quyén han trong viéc
quan li tai san. Khi ngudi pham t6i loi dung
chtic vu, quyén han, vi tri cong tac ciia minh
thuc hién hanh vi vi pham phép luat, hanh vi
chiém doat tai san thi thyc chat hanh vi d6
x4m pham hoat dong dung din cua co quan,
t6 chtrc, xdm pham nghia vu, trach nhiém
ctia chinh ngudi c6 chiic vy, quyén han chu
khong don thuan 13 xdm pham s& hiru. Chinh
vi vay, t01 tham 6 tai san dugc quy dinh
trong chuong céc tdi pham vé chirc vu va
dugc quy dinh trong nhém tdi pham tham
nhiing (nhu hién nay) 1a hoan toan chinh xac.
Véi nhimg phan tich nhu vay, tic gia bai viét
kién nghi chuyén “Téi st dung mang may
tinh, mang vién thong, phuong tién dién tu
thue hién hanh vi chiém doat tai san” (Piéu
290) vé Chuong XVI BLHS - Céc t6i xam
pham so hiru®. Piéu nay s& gidp cho viéc

8 Xem thém: Nguyén Vin Huong (2017), “Tinh
thdng nhat giita B6 luat Hinh sy nam 2015 vai Luat
Cong ngh¢ thong tin va mot s6 dé xuat”, Tap chi
lugt hoc, s6 4, tr. 31 - 32.
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nhan thac va ap dung luat dugc dung, chinh
X4c trong thuc tién.

- Chuong XVIII BLHS gom 48 diéu luat
quy dinh vé& cac toi danh khac nhau va duoc
chia thanh 03 muc: Muc 1 - Céac toi pham
thudc linh vuc san xuit, kinh doanh, thuong
mai; Muc 2 - Cé&c toi pham thudc linh vuc
thué, tai chinh, ngan hang, chitng khoén, bao
hiém; Muc 3 - Céc toi pham khac xam pham
trat tu quan I kinh té.

Viéc phan chia cac toi pham trong mot
chuong thanh cac muc khéc nhau nham lam
1d dic diém dic tha cua céc toi pham, qua do
gilp cho viéc nhan thirc cling nhu ap dung
luat dugc dé dang, chinh xac. Nghién ctu
cac toi pham tai Chuong XVIII BLHS cho
thay c6 mot sé toi dugc quy dinh tai Muc 3
(Céc toi pham khac xam pham trat tu quan li
kinh té) 1a khéng hop i, can b cuc lai vao
cac muc khac cia Chuong XVIII BLHS. Do
la cac toi: Toi vi pham quy dinh vé canh
tranh (Piéu 217); Toi vi pham quy dinh vé
kinh doanh theo phuong thirc da cip (Piéu
217a); Toi xam pham quyén s¢ hitu cong
nghiép (Piéu 226) va Toi théng dong, bao
che cho ngudi nop thué gay hau qua nghiém
trong (Piéu 223 BLHS). Cu thé:

Toi vi pham quy dinh vé canh tranh lién
quan tryc tiép dén hoat dong kinh doanh cua
doanh nghiép®. Vi vay, Toi vi pham quy dinh
vé canh tranh duoc quy dinh tai Muc 3 (Céc
toi pham khac xam pham trat ty quan i Kinh
té) 1a khong hop i

 Theo quy dinh tai khoan 21 Piéu 4 Luat Doanh
nghiép nam 2020 thi kinh doanh la viéc thuc hién
lién tuc mot, mot 56 hodc tat ca cong dogn cua qua
trinh tir dau tw, san xudt dén tiéu thy sdn phcfm
hodc cung ung dich vu trén thi truong nham muc
dich tim kiém loi nhuan.
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Tuong tu nhu vay, Toi vi pham quy dinh
vé kinh doanh theo phwong thirc da cép (Diéu
217a BLHS) la toi pham lién quan truc tiép
dén hoat dong kinh doanh; Toi xam pham
quyén s& hitu céng nghiép (Piéu 226 BLHS)
|2 toi pham lién quan truc tiép dén hoat dong
thwong mai; Toi thong dong, bao che cho
ngudi nop thué gay hau qua nghiém trong
(Diéu 223 BLHS) 1a toi pham lién quan truc
tiép dén viéc thu thué, 1am thét thu thué cua
nha nudc. Cac toi nay dugc quy dinh tai Muc
3 Chuong XVIII BLHS 1 khong hop Ii.

T nhitng phan tich trén cho thdy can
chuyén Toi vi pham quy dinh vé canh tranh
(Diéu 217), Toi vi pham quy dinh vé kinh
doanh theo phuong thirc da cap (Piéu 217a),
Toi xam pham quyén so hiru cdng nghiép
(Diéu 226) vé Muc 1 (Céc t6i pham thuoc
linh vuc san xuat, kinh doanh, thuong mai);
chuyén Tbi thong dong, bao che cho ngudi
nop thué gay hau qua nghiém trong (Piéu
223) vé Muc 2 (Céc toi pham thudc linh vuc
thué, tai chinh, ngan hang, ching khoén, bao
hiém). Diéu nay lam cho bd cuc muyc cua
Chuong XVIII bao dam tinh logic, tinh lién
két, phan anh ding ban chat caa toi pham
g6p phan 1am cho viéc nhan thirc va 4p dung
luat dugc chinh xé4c va théng nhat.

Thiz ba, vé bd cuc cac khoan cua Diéu
109, Piéu 111 va Diéu 112 BLHS.

Theo noi dung mo ta tai Diéu 109, biéu
111, Biéu 112 BLHS va cach danh s thir tu
(s6 A Rap) ddi véi cac noi dung duoc trinh
bay trong ba diéu luat nay cho ching ta thiy
mdi diéu luat déu c6 03 khoan (1, 2, 3)%°.

0 pigm d khoan 1 Diéu 35 Nghi quyét sb
351/2017/UBTVQH14 ngdy 14/3/2017 cia Uy ban
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Tuy nhién, hai doan/néi dung dugc trinh bay
va dugc danh s6 1 va s6 2 & ca ba diéu luat
déu chua thé hién dugc day da mot y vi con
phu thudc vao noi dung doan dau cua diéu
luat nén khéng thé duoc coi la cac khoan cua
diéu luat - “Ngi dung moi khoan phdi dwoc
thé hién day di mét 1. Biéu nay cho thiy
can phai co cau lai cac diéu luat nay dé bao
dam noi dung quy dinh rd rang, chat chg,
bao dam tinh logic, théng nhat trong viéc
trinh bay, md ta ndi dung cua diéu luat.

Tur phan tich trén day, két hop véi viéc
nghién ctu ki thuat trinh bay cia cac diéu
luat khac trong phan cac toi pham caa BLHS,
tac gia bai viét dé xuat co cau lai noi dung
cac diéu luat nay thanh 02 khoan. Cu thé Ia:

Piéu 109. Toi hoat dong nham lat do
chinh quyén nhan dan

1. Nguroi nao hoat dong thanh ldp hoac
tham gia té chizc nham ldt do chinh quyén
nhan dan, thi b; phat nhw sau:

a) Nguoi t6 chitc, nguoi xUi giuc, nguoi
hoat déng ddc lwc hodgc gay hdu qua nghiém
trong thi bi phat t0 tir 12 nam dén 20 nam, ti
chung than hogc tu hinh;

b) Nguwoi dong pham khéc, thi bj phat t
tir 05 nam dén 12 nam.

2. Ngudi chuan bi pham toi nay thi bi
phat tU tir 01 ndm dén 05 nim.

Diéu 111. Toi xam pham an ninh lanh thé

1. Ngwoi ndo xam nhdp lanh tho, c6
hanh dong lam sai léch dwong bién gioi
quéc gia hodc ¢é hanh dong khac nham gay

Thudng vu Quéc hoi Khoé XIV.

1 piém e khoan 2 Didu 17 Nghi quyét sb
351/2017/UBTVQH14 ngay 14/3/2017 cua Uy ban
Thudng vu Quéc hoi Khoa XIV.
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phirong hai cho an ninh 1anh thé cia nuéc
Cong hoa x& hgi chu nghia Viét Nam, thi bj
phat nhw sau:

a) Ngueoi té chire, nguroi hoat dong dc luc
hodc gay hau qua nghiém trong, thi b phat tu
tir 12 nam dén 20 nam hodc ti chung than;

b) Nguwoi dong pham khéc, thi bj phat tu
tir 05 nam dén 15 nam.

2. Ngudi chuan bi pham toi nay, thi bi
phat t0 tir 01 nam dén 05 nam.

Diéu 112. Toi bao loan

1. Nguoi nao hoat dong vii trang hoac
ding bao luc ¢6 té chirc hode cudp phé tai san
Clia co quan, t6 chirc, c& nhan nham chong
chinh quyén nhan dan, thi bj phat nhw sau:

a) Nguoi té chire, nguoi hoat dong dac
luc hogc gay hdu qua nghiém trong, thi bj
phat t0 tir 12 ndam dén 20 nam, ti chung thin
hogc tur hinh;

b) Nguwoi dong pham khéc, thi bj phat tu
tir 05 nam dén 15 nam.

2. Ngudi chuan bi pham toi nay, thi bi
phat t0 tir 01 nam dén 05 nam.

Thit tr, vé& bb cuc céc khoan trong mdi
diéu luat trong Phan céc toi pham.

Trong Phan cac toi pham, mdi diéu luat
thuong dugc bd cuc thanh nhiéu khoan/(khung)
dé bao dam su phan hoa tinh nguy hiém cua
hanh vi pham t6i, du liéu mac hinh phat va
bién phap xir Ii phi hop dé toa an lya chon
ap dung cho tung truong hop pham toi cu
thé!?. Trong mdi diéu luat (Phan cac toi

12 Trong 313 diéu luat quy dinh V& toi pham cu thé
trong Phan cac toi pham cia BLHS nim 2015 c6
09 diéu luat khong dugc bd cuc thanh cac khoan.
Tuec 1a diéu luat chi c6 mot khung hinh phat. D6 1a
cac diéu 181, 183, 184, 186, 347, 351, 420, 424,
425 BLHS.
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pham), khoan 1 thuong duoc s dung mo ta
t6i pham - c4u thanh toi pham co ban (cua
toi pham dugc quy dinh); cac khoan 2, 3...
thuong duoc st dung quy dinh cau thanh toi
pham giam nhe (khung hinh phat giam nhge)
hodc cau thanh toi pham ting ning (khung
hinh phat tang nang) cua toi pham.

Tuy nhién, Toi giét nguoi (Piéu 123
BLHS) lai khong duoc bb cuc theo cach nhu
vay. Khoan 1 Diéu 123 BLHS, nha lam luat
quy dinh cau thanh toi pham ting niang cua
toi giét nguoi con cau thanh toi pham co ban
cua toi giét nguoi duoc quy dinh tai khoan 2
Diéu 123 BLHS®. Nhu vay, bd cuc cua Toi
giét nguoi (Pidu 123) can duogc sip xép lai
cho phu hop véi quy cach chung, bao dam
tinh thong nhat vé két cau véi cac diéu luat
khéc dé viéc nhan thic va ap dung duoc dé
dang, théng nhat.

V6i nhiing phan tich nhu vay, tac gia bai
viét dé& xuat sip xép lai noi dung quy dinh
cua Diéu 123 BLHS nhu sau:

biéu 123. Toi giét nguoi

1. Nguwoi ndo giét ngwoi khéc, thi bj
phat t0 tir 07 nam dén 15 néam.

2. Pham tgi thugc mot trong cac truong

13 Piéu nay xuat phat tir quy dinh cia BLHS nim
1985. Piéu 101 (Toi giét nguoi) trong BLHS nam
1985 cd 04 khoan/khung hinh phat, trong d6 khoan 1
quy dinh khung hinh phat ting ning (ciu thanh toi
pham ting nang); khoan 2 quy dinh khung hinh
phat co ban (cau thanh toi pham co ban), khoan 3
va khoan 4 quy dinh hai khung hinh phat giam nhe
(cAu thanh toi pham giam nhe) cho hai trudng hop
giét nguoi (c6 tinh tiét giam nhe dac biét) cua toi
giét nguoi. Tuy nhién, trong BLHS nim 1999 va
BLHS niam 2015 hai truong hop giét nguoi ¢6 tinh
tiét giam nhe dac biét da duoc tach ra va quy dinh
thanh hai toi danh riéng tai hai diéu luat khac nhau.
D6 1a Biéu 125 va Diu 126 BLHS nam 2015 hién nay.
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hop sau ddy, thi bi phat t0 tir 12 nam dén 20
nam, tu chung thdn hodc tir hinh:

a ...

...14

3. Ngwoi chudn bi pham téi nay, thi bj
phat tl tir 01 nam dén 05 ndam.

4. Nguwoi pham téi con cd thé b cam
hanh nghé hogc 1am cong viéc nhar dinh tir
01 nam dén 05 nam, phat quan ché hodgc
cam cu trii tir 01 nam dén 05 nam.

3. Han ché, bat cap trong Phan céc toi
pham dwéi goc do siw dung ngbn ngir 1ap
phap va dé xuat hoan thién

Theo yéu cau cua hoat dong lap phéap thi
“Phdn, chuwong, muc, tiéu muc, diéu trong
van ban phdi c6 tiéu dé. Tiéu dé la cum tir
chi noi dung chinh cua phdn, chuwong, muc,
tiéu muc, diéu”*®. Mat khéc, ngdn ngir duoc
sir dung trong van ban phai bao dam tinh
chinh xéc, rd rang va thdng nhat trong viéc
thé hién noi dung quy dinh trong chuong,
muc va diéu luat'®. Péi chiéu yéu cau nay
VGi cac quy dinh trong Phan céc t6i pham
ciia BLHS cho thay c6 mot sé chuong, muc
va diéu luat dugc dit tén chwa chinh xac,
chua thé hién 16 ddi twong duge quy dinh,
chua phan ding ban chat hanh vi pham toi
cuia c4c toi trong chuong, muc va diéu luat,
Cu thé l&:

14 Giir nguyén cac quy dinh tir diém a dén diém q
khoan 1 Diéu 123 BLHS.

5Khoan 3 Piéu 10 Nghi quyét sb
351/2017/UBTVQH14 ngay 14/3/2017 cua Uy ban
Thudng vu Qubc hoi Khoa XIV quy dinh thé thic
va ki thudt trinh bay van ban quy pham phép luét
cia Québc hoi, Uy ban Thuong vu Québc hoi, Cha
tich nudc.

18 piém b, ¢, d khoan 2 Biéu 17; khoan 1, 3, 5, 6 Diéu
18 Nghi quyét s6 351/2017/UBTVQH14 ngay
14/3/2017 cua Uy ban Thuong va Quéc héi. (tldd).
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Thi# nhdt, Chuong XIX - Cac toi pham
vé moi truong:

“Cé&c tgi pham vé méi trieong 1a nhiing
hanh vi nguy hiém cho x& hgi vi pham céc
quy dinh ciia Nha nuedc vé bao vé méi trirong,
qua dé gady thiét hai cho méi trirong ™.

Cac hanh vi pham t4i trong Chuong nay
khéng chi vi pham nghiém trong cac quy
dinh cua Luat Bao vé moi trudng ma con vi
pham nghiém trong quy dinh cua céc luat
khac nhu Luat Thuay san nam 2017, Luat bé
diéu nam 2006... Céc hanh vi pham t6i trong
Chuong nay xdm pham an toan mdi truong
théng qua viéc vi pham cac quy dinh cua
phap luat lién quan dén viéc bao vé moi
truong. Tén chuong (néu trén) khong phan
anh dung ban chat cua hanh vi pham toi;
khong bao dam tinh théng nhét voi tén goi
cac chuong khac trong BLHS.

Tur nhitng phan tich cho thdy can doi tén
chuong “Céc t6i pham vé méi truong” thanh
“Cac toi pham xadm pham an toan moi
truong”. Piéu nay s& lam cho tiéu dé phan
anh dung ban chat cua cac toi pham trong
Chuong dong thoi dam bao tinh thong nhat
Vi tiéu dé cac chuong khéac trong Phan cac
toi pham cua BLHS.

17 Truong Dai hoc Luat Ha Noi (2018), Gido trinh

Lugt Hinh sy Viét Nam - Phan cac tgi pham,
Quyén 1, Nxb. CAND, Ha Nai, tr. 411.
V& van d& nay, c6 quan diém cho rang: “Cdc tdi
pham vé méi trwong 1a nhing hanh vi nguy hiém
cho x& héi do nguoi c¢é nang lwec TNHS, ¢6 16i thuc
hién, xdm pham céc quan hé x& hgi phéat sinh trong
viéc quan |i va bao vé méi trieong, cé tic dong doi
VGi sir ton tgi va phat trién cia con nguoi va sinh
vdt” (Xem: Truong Pai hoc Kiém sat Ha Noi (2016),
Gido trinh Lugt Hinh sir Viét Nam (Phan cac tgi
pham), Tap 1, Nxb. Dai hoc Quic gia Ha Noi, Ha
Noi, tr. 376).
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Thi# hai, Chuong XX - C4c toi pham vé
ma tay:

“Céc tgi pham vé ma tay |a nhitng hanh
vi nguy hiém cho x& hgi, cé y xam pham ché
dé quan 1i, ché dg sir dung céc chdt ma tdy
cua nha nuéc 8,

Khéch thé loai cua céc toi pham thudc
Chuong nay la ché do quan 1i va ché do st
dung céc chat ma tdy caa nha nudc. Céc chat
ma tdy 1a mat hang dac biét nén tir rit som
nha nudc ta da c6 ché do quan Ii, ché do sir
dung rat nghiém ngat d6i véi mit hang
nay®®. Tén goi “Céc toi pham vé ma tay”
chua thé hién rd ban chat nguy hiém cua cac
hanh vi pham t6i, khdng bao d¢am tinh théng
nhét véi tén goi cac churong khac trong Phan
cac toi pham cua BLHS.

T nhitng phan tich trén cho thiy can doi
tén chuwong “Céc toi pham vé ma tay” thanh
“Cac toi xam pham ché do quan Ii, str dung
c4c chat ma tay”.

Thiz ba, Chuong XXIII - Céc toi pham
vé chuc vu;

“Céc tgi pham vé chirc vy 1 nhitng hanh
vi xam phgm hoat déng ding dan cia co
quan, té chite do nguoi 6 chirc vu thuc hién
trong khi thzec hién cong v, nhiém vy 720,

18 Xem thém:

- Truong Pai hoc Luat Ha Noi, Gido trinh Lugt Hinh
sir Viét Nam - Phan cac téi pham, Quyén 2, sdd, tr. 12.

- Truong Pai hoc Kiém sat Ha Noi, Gido trinh Lugt
Hinh s Viét Nam (Phan cac tgi phgm), sdd, tr.
430.

19 Hidu 5 Nghi dinh s6 150-TTg ngay 05/3/1952 cua
Tha tudéng Chinh pha phtt quy dinh: “Ngodi cdc co
quan chuyén trdch, khong ai dwoc tang trir va vdn
chuyén nhua thusc phién hay thuéc phién da ndu
roi” (Xem: Toa an nhan dan tdi cao (1975), Tdp hé
thong hod ludt Ié vé hinh sy, Ha Noi, tr. 482.

20 pigu 352 BLHS nam 2015.
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Quy dinh néu trén cho thay, thuc chat cac
toi pham trong Chuong nay xam pham nghia
vu, trach nhiém cua ngudi ¢d chirc vy, quyén
han (trong khi thuc hién cong vu, nhiém vu).

Viéc thuc hién cong vu, nhiém vu cua
ngudi c6 chic vy, quyén han phai 1a hoat
dong dung phap luat (noi dung hoat dong
phai dang phap luat; tha tuc thuc hién phai
diung phap luat; nguoi thuc hién phai dang
tham quyén) 2. Nhitng hanh vi lgi dung chirc
vy, quyén han lam trai phap luat hoic lo 13,
tac trach trong viéc thyuc hién céng vy, nhiém
vy, qua d6 gay thiét hai cho lgi ich nha nudc,
t6 chuc, ca nhan déu 1a nhitng hanh vi xam
pham nghia vy, trach nhiém cua nguoi c6
chac vy, quyén han. Tén goi “Cac toi pham
vé chiic vy” khong chinh xac dong thoi
khong bao dam tinh théng nhét voi tén goi
cua cac chuong khac trong Phan céc toi
pham ctua BLHS.

Tur nhitng phan tich cho thdy can doi tén
chuong “Cac toi pham vé chirc vy thanh
“Cac t0i xam pham nghia vy, trdch nhiém
ctia ngudi ¢6 chic vu, quyén han”.

Thiz tw, Chuong XXIV - Cac toi xam
pham hoat dong tu phap:

“Cac tgi xam pham hoat dong tu phap la
nhing hanh vi xam phgm s ding dan cua
hoat déng té tung va thi hanh an 2.

Vé ban chat, cac hanh vi pham toi trong
Chuong nay xam pham su dung din caa hoat
dong t6 tung va thi hanh &n. Theo do, tén goi
“Cac t0i x&m pham hoat dong tu phap” chua
thé hién rd ban chat caa hanh vi pham toi,

21 Nguyén Ngoc Hoa (2012), “Van dé thi hanh cong
vu va ché dinh phong vé chinh dang trong luat hinh
su Viét Nam”, Tap chi Ludt hoc, s6 2, tr. 26 - 27.

2 Piéu 367 BLHS nam 2015.
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khong bao dam su chinh x&c trong viéc sur
dung ngdn ngit. Do d6 can d6i tén/tiéu dé
Chuong XXIV (Cac toi xdm pham hoat dong
tu phap) thanh “Cac toi xadm pham hoat dong
t6 tung va thi hanh an”.

Thiz nam, Chuong XXV - C&c téi xam
pham nghia vy, trach nhiém cta quan nhéan
va trach nhiém cua ngudi phdi thudc voéi
quan doi trong chién du, phuc vu chién dau:

Céc toi pham duoc quy dinh tai Chuong
XXV BLHS lién quan tryc tiép dén hoat
dong chién dau, huan luyén va phuc vy chién
d4u cua quan doi. Chu thé cua céc toi trong
Chuong nay c6 thé 1a quan nhan hoic khong
phai quan nhan nhung la nhimg nguoi do
quan doi quan 1i (c6 thé chi trong khoang
thoi gian nhat dinh). Ho c6 nghia vy, trach
nhiém chap hanh ménh Iénh va ki luat quan
doi. Truong hop vi pham ki luat quan doi
dén mac bi xir I hinh sy thi ho phai chiu
trach nhiém hinh sy véi te cdch mot “quan
nhan”. Vi vy, tiéu ¢& Chuong XXV BLHS
chi can cum tir “Céc toi xdm pham nghia vu,
trach nhiém cua quan nhan” l1a du.

Tir nhitng phan tich trén cho thay can doi
tén Chuong XXV (C&c toi x&m pham nghia
vy, trach nhiém caa quan nhén va trach
nhiém cua ngudi phdi thudéc véi quan doi
trong chién dau, phuc vu chién dau) thanh
“Céac toi xam pham nghia vy, trach nhiém
cua quan nhan”.

Thir sdu, Tiéu dé Muc 1, Muc 2, Muc 3
Chuong XVIII (Céc toi xam pham trat tu
quan If kinh té):

Muc 1 Chuwong XVIII BLHS c6 tiéu dé
1a: “Cac t6i pham thudc linh vuc san xuit,
kinh doanh, thuong mai”; Muc 2 Chuong
XVIII c6 tiéu dé la: “Cac tdi pham thudc
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linh vuc thué, tai chinh, ngan hang, ching
khoan, bao hiém”. Cac tén goi néu trén vira
khong rd, khdng phan anh dang ban chat cua
cac toi pham (x&m pham dbi twong nao,
quan hé x& hoi nao), khdng chinh xéc vé sir
dung ngdn ngir va khdng bao dam tinh thong
nhat voi Muc 3 cling nhu véi tén goi
Chuong XVIII BLHS.

Nhitng phén tich trén day cho thiy can
d6i tén Muc 1 Chuong XVIII (C4c toi pham
thudc linh vuc san xuat, kinh doanh, thuong
mai) thanh “Cac t6i xam pham trat tu quan Ii
hoat dong san xuat, kinh doanh, thuwong
mai”; d6i tén Muc 2 “Cac toi pham thuoc
linh vuc thué, tai chinh, ngan hang, chang
khoén, bao hiém” thanh “Cac t6i xam pham
hoat dong quan Ii thué, tai chinh, ngan hang,
chang khoan, bao hiém”; dbi tén Muc 3
“Cac toi pham khac xam pham trat tu quan li
kinh t&” thanh “Céc t6i pham xam pham trat
tu quan i kinh té khac”?3,

Thit bay, Tiéu d& Muc 1, Myc 2, Myc 3,
Muc 4 Chuong XXI (Céac toi xam pham an
toan cong cong, trat tu cong cong):

28 \/igc dbi tén Muc 3 “Céc toi pham khéc xam pham
trat tu quan Ii kinh t&” thanh “Cac toi pham xam
pham trat tw quan Ii kinh t& khac” dam bao su
chinh xac trong din dat ciing nhu tinh lién két giita
noi dung quy dinh cta muc véi ndi dung chuong.
Chuong XVIII dugc chia thanh 03 nhdm. Ngoai
hai nhom: “Cac toi xam pham trat ty quan Ii hoat
dong san xuét, kinh doanh, thuong mai” va “Cac
t6i xam pham hoat dong quan I thué, tai chinh,
ngan hang, chimg khoén, bao hiém” thi c6 nhom
toi khac - nhom thir 3. Chir “khac” & day la “khac”
SO VGi VGi Cac toi xam pham trat tw quan i kinh té
(da co tén riéng) nén vé ngdn ngir thi chir khac phai
dung sau cum tur “cac toi xam pham trat tu quan Ii
kinh t&” mai thé hién sy “khac” so vai hai nhém toi
(da c6 tén riéng) chir khdng phai la “khac” (cac toi
pham xam pham trat ty quan Ii kinh té).
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Chuong XXI BLHS c6 tén goi la: “Céc
toi xam pham an toan cdng cong, trat tu
cong cong”. Theo d6 tén cia Chuong nay
thé hién c6 2 ndi dung va néu chia chuong
thanh muc thi chi c6 thé c6 hai muc “Céc toi
xam pham an toan céng cong” va “Cac toi
xam pham trat ty céng cong”) nén khong thé
chia thanh 4 (muc). Vi vay, viéc chia thanh 4
muc nhu quy dinh tai Chuong XXI BLHS
hién nay khong hop |i. Hon nita, tiéu dé cac
muc trong Chuong XXI BLHS hi¢n nay
cling khong chinh xéc.

Do vay can tich Chuong XXI BLHS
hién nay thanh 2 chuong: Chuong XXI - Cac
toi Xdm pham an toan c6ng cong va Chuong
XXla - C4c toi xam pham trat tu cong cong.
Trong d6, Chuong XXI bao gom céc toi
dugc quy dinh tai Muc 1, Muc 2 va Muc 3
Chuong XXI BLHS hién nay; Chuong XXla
bao gom céc toi duoc quy dinh tai Muc 4
Chuong XXI BLHS hién nay.

Mit khac, dé bao dam su chinh xac,
thdng nhét giita tiéu dé chuong, muc va noi
dung cac diéu luat, can d6i tén Muc 2 “Toi
pham trong linh vyc céng nghé thong tin,
mang vién thong” thanh “Céc tdi Xam pham
an toan mang may tinh, mang vién thong”;
ddi ten Muc 3 “Cac toi pham khéc xam
pham an toan cbng cong” thanh “Cac tdi
xam pham an toan cong cong khac”.

Sau khi stra d6i, Chuong XXI BLHS
hién nay s& dugc bd cuc lai véi tén goi céc
chuong, muc nhu sau:

“Chuong XXI
CAC TOI XAM PHAM AN TOAN CONG CONG

Muc 1
CAC TOI XAM PHAM AN TOAN GIAO THONG
biéu 260. ...
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Muc 2
CAC TOlI XAM PHAM AN}TOANAMANG
MAY TINH, MANG VIEN THONG
biéu 285. ...
A Muc 3 .
CAC TOI PHAM XAM PHAM AN TOAN
‘ CONG CONG KHAC
biéu 295. ...
Chuong XXla

CAC TOI XAM PHAM TRAT TU' CONG CONG

bicu 318....”

Thir tdm, t6i danh dugc “ghép” lai tir cac
hanh vi pham tgi khong lién quan v6i nhau:

T6i danh 1a mét cum tir phan anh khai
niém vé mot loai tdi cu thé va duoc quy dinh
trong BLHS. Truong hop toi danh dugc
ghép lai béi nhidu thuat ngit phan anh khai
niém vé nhiéu loai hanh vi pham t01 khong
lién quan v4i nhau sé gay kho khan cho viée
nhan thic, 4p dung luat ma cu thé 1a kho
khan cho viéc dinh t6i danh ddi véi mot
hanh vi pham t6i. Vi du, Piéu 131 BLHS
(To1 xti giuc hodc gitp nguoi khac tu sat).
Piéu luat nay quy dinh vé mot tdi danh
nhung véi hai loai hanh vi pham t01: xui giuc
nguoi khdc tw sat va giup nguwoi khdc tw sdt.
Trong thuc t& ngudi pham t6i thudng chi
thue hién mot trong hai loai hanh vi (xui giuc
nguoi khdc tw sat hoac hanh vi giup nguwoi
khac tw sat). Truong hop ngudi pham toi chi
xui giuc nguoi khéac ty sat ma dinh td1 danh
la To1 xti giuc hodc gitp nguoi khac ty sat
thi khong chinh x4c (vi ngudi pham toi
khong c6 hanh vi gip nguoi khéac tu sat)
nhung néu dinh t6i danh 1a Toi xui giuc
nguoi khac ty sat (Diéu 131) thi ciing khong
chinh x4c vi t0i danh cua Diéu luét nay
khong phai nhu vay. Tuong tu nhu vay,
trong BLHS niam 2015 con nhiéu toi danh
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“chép” khac duoc quy dinh tai cac diéu 322,
337,338, 361 va Diéu 362.

Pé dam bao tinh khoa hoc, chinh xac cta
to1 danh cling nhu vi¢c nhan thue va ép dung
luat dugc dung, chinh xac, can tach céac toi
tai cac didu 131, 322, 337, 338, 361, 362
BLHS thanh céc t0i danh riéng biét. Vi du:
To1 xti giuc hodc giup nguoi khac tu sat
(Piéu 131 BLHS) hién nay s& duoc tach
thanh hai t01 danh la: Toi x0i giuc ngudi
khac tu sat (Piéu 131), Toi giup nguoi khac
tu sat (Piéu 131a); Toi t6 chirc danh bac
hodc ga bac (Diéu 322) hién nay s€ dugc
tach thanh hai t6i danh 1a: Toi t6 chirc danh
bac (Piéu 322), Toi ga bac (Piéu 322a)...

Thir chin, T61 danh mang tinh liét ké cac
hanh vi pham t6i:

Trong BLHS nim 2015 c6 nhiéu toi
danh (cum tir) mang tinh li¢t ké cac hanh vi
pham t01 nhu cac t01 dugc quy dinh tai cac
diéu 304, 305, 306, 309, 311 BLHS... Pay
la cac t01 ma trong d6 cac hanh vi pham td1
thuong doc 1ap voi nhau. Hon nira, trong
thuc té nguoi pham tdi thuong chi thyce hién
mot trong cac hanh vi pham td1 dugc mo ta
trong diéu luat. Vi du: Piéu 304 BLHS quy
dinh vé hai d6i tuong khac nhau ctia hanh vi
pham 01 (vii khi qudn dung, phuwong tién ki
thudt quan su) va sau loai hanh vi pham tdi
khac nhau (ché tao trdi phép, tang triv trdi
phép, vin chuyén trdi phép, s dung trdi
phép, mua bdn trdi phép va hanh vi chiém
doat). Trong thyc t& nguoi pham toi thudng
chi thyc hi¢én mdt loai hanh vi pham tfi. Vi
du: hanh vi mua bén trai phép vii khi quan
dung hodc hanh vi tang trit trai phép vii khi
quan dung... Vi vay, khi xét xtr nguoi thuc
hién hanh vi tang trr vii khi quan dung trai
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phép, toa an tuyén t6i danh (ddy du): Toi ché
tao, tang trix, van chuyén, st dung, mua ban
trai phép hoac chiém doat vii khi quan dung,
phuong tién ki thuat quan su (Piéu 304) 1a
khong chinh xéac. Tuy nhién, di véi truong
hop néu trén, tod an chi tuyén tdi danh voi
(mot) hanh vi pham t0i (“ti tang trir vii khi
quan dung trai phép”) nhu huéng dan cua
Ho6i dong Tham phan Tod an nhan dan tdi
cao (dang 4p dung hién nay)®* ciing khong
chinh xac. Boi vi tdi danh duoc quy dinh tai
Diéu 304 BLHS (hién nay) khong phai nhu
vay. Vi vay, dé dam béo tinh chinh xac cua
tdi danh, viéc két an va tuyén hinh phat phu
hop v6i tung hanh vi pham tdi thi toi danh
dugc quy dinh tai Piéu 304 BLHS can duoc
stra d6i theo huéng tach dbi tuong “phuong
tién ki thuat quan su” quy dinh thanh toi
danh riéng, dong thoi tim toi danh chung cho
sau hanh vi pham t6i néu trén. Theo do, tac
gia bai viét dé xuat viéc stra toi danh va thiét
ké lai ndi dung cua diéu luat nay nhu sau:

Piéu 304: Toi xdm pham ché d6 quan Ii,
st dung vii khi quan dung

1. Nguwoi nao thuc hién mot trong cac
hanh vi sau day thi bi phat tu tir mot nam dén
bay nam.

a.Ché tao trdi phép vii khi quan dung;

b. Tang trir trai phép vii khi qudn dung;

¢.Vdn chuyén trdi phép vii khi quan dung;

d.Sit dung trai phép vii khi qudn dung;

€. Mua ban trai phép vii khi quan dung;

f. Chiém doat vii khi qudn dung.

24 Khoan 4 Diéu 6 Nghi quyét s6 03/2022/NQ-HDTP,
ngay 09/9/2022 ciia Hoi ddng Tham phan Toa &n
nhan dan t6i cao hudng dan ap dung mét sb quy
dinh tai Diéu 304, Diéu 305, Diéu 306, Diéu 307 va
Diéu 308 cua Bo luat Hinh su.
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Nguoi thuc hién cdac hanh vi ndi trén co
lién quan véi nhau, hanh vi ndy la tién d@é ciia
hanh vi kia thi chi bi ap dung mot hinh phat.

Nguwoi thwe hién cac hanh vi noi trén
khéng lién quan véi nhau, thi méi hanh vi bi
ap dung mot hinh phat va cac hinh phat sau
dé dwoc tong hop thanh hinh phat chung
theo quy dinh tai Piéu 55 BLHS.

(Céc khoan 2, 3, 4, 5 dugc gitt nguyén
nhu quy dinh hién hanh)

B6 sung Piéu 304a. Toi xam pham ché
d6 quan li, st dung phuong tién ki thuét
quan su

(N61 dung cAu thanh toi pham dugc xay
dung tuong ty Piéu 304 BLHS)

Cac t6i khac nhu: Toi ché tao, tang tri,
véan chuyén, sir dung, mua ban trai phép hoic
chiém doat vat liéu nd (Piéu 305); Toi ché
tao, tang trir, van chuyén, su dung, mua ban
trai phép hodc chiém doat sung san, vi khi
tho so, vii khi thé thao hodc cong cu hd trg
(Piéu 306); TOi san xudt, tang trit, van
chuyén, st dung, phat tan, mua bén trai phép
hodc chiém doat chét phong xa, vat li€u hat
nhan (Piéu 309); Toi san xuét, tang trit, van
chuyén, str dung hoic mua bén trai phép cht
chay, chat doc (Piéu 311) ciing can dugc sira
d6i lai t6i danh, sip xép lai noi dung quy
dinh theo cach tuong tu.

4. Két luin

Cung véi viéc phan tich, 1am rd yéu cau
vé ki thuat trinh bay trong Phan cac t6i pham
cua BLHS, bai viét tap trung phan tich, 1am
rd nhitng han ché, bat cap trong bd cuc
chuong, muc, diéu, khoan va nhitng han ché
trong viéc st dung ngdn ngir thé hién cac noi
dung quy dinh trong Phan cé4c toi pham cua
BLHS. Nhitng han ché, bat cap d6 lam cho
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bé cuc chuong, muc trong BLHS thiéu thdng
nhét; 1am cho noi dung quy dinh cua mot sb
diéu luat c6 sy chdng chéo; 1am cho viéc
nhan thac, &p dung quy dinh cua BLHS
trong thuc tidn gip nhiéu kho khian. Nhing
han ché, bit cap, thiéu chinh xéc trong cac
quy dinh cia BLHS ma cu thé 1a viéc trinh
bay b cuc cac chuong, muc, diéu, khoan va
nhitng han ché trong viéc st dung ngén ng,
dién dat trong Phan cac toi pham cua BLHS
can phai dugc khac phuc. Cac dé xuat, kién
nghi trong bai viét nay khong chi gop phan
hoan thién BLHS ma con gép phan 1am cho
viéc nhan thirc va ap dung luat duoc dé
dang, chinh xéc; gép phan dau tranh chdng
toi pham c6 hiéu qua ¢ Viét Nam hién nay./.
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