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TOA AN HINH &U HON HOD TRONC LUAT HINH 87 QUOC T
NHONG VAN D, DHAD 1f CO BAN VA TRIEN VONG AD DINC
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Tom tdt: Pha trén giga yéu té quac té va quac gia, cac toa an hinh sw hon hop dwoc coi la su
két hop trach nhiém e phdp giira cac quac gia va cac thuc thé quac té, dac biét 1a Lién hop quac.
Ké thira nhitng thanh cong cua céc thé hé toa hinh si quéc té triede dé, dén nay, mét sé toa an hinh
si hon hop da dwec hinh thanh, gép phan dam bao cho cong |i dwec thyc thi tai cac quoc gia da
xay ra nhitng hanh vi pham téi nghiém trong. Véi nhitng wu thé nhdt dinh so véi cac thé hé toa hinh
Sw quoC té trude ds, tod an hinh si hdn hop 1a md hinh ma céc quéc gia co thé lira chon trong viéc
Xét x¢ cac téi c nghiém trong, de doa hod binh, an ninh qudc té. Bai viét phan tich cac van dé phap
Ii co ban vé toa hinh sy hén hop, qua d@é danh gid trién vong cua viéc ap dung md hinh toa an nay
trong lugt hinh sy quac té.
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HYBRID CRIMINAL COURTS IN INTERNATIONAL CRIMINAL LAW - BASIC LEGAL
ASPECTS AND POTENTIAL FOR APPLICATION

Abstract: Blending international and national elements, hybrid criminal courts are considered a
combination of judicial responsibilities between states and international entities, especially the United
Nations. Hybrid criminal courts are considered the third generation of international criminal courts,
inheriting the successes of previous generations of international criminal courts. To date, a number of
hybrid criminal courts have been formed, contributing to ensuring justice in countries where the most
serious crimes occurred. With the advantages compared to previous generations of international
criminal courts, countries can use this court model to judge the serious crimes that threaten international
peace and security The article analyses the basic legal aspects of hybrid criminal courts, thereby
assessing their potential for application in international criminal law.
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1. Pt van dé

Cho dén trudce khi cac tod an hinh sy hdn
hop ra doi, cong dong qudc té dd cé nhiing
nd luc xay dung cac thiét ché tai phan hinh
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su quoc té dé xét xur nhing toi pham qudc té
nghiém trong nhat nhu Toa an Quén sy qubc
té Nurembec va Tokyo, Toa an Ad Hoc danh
cho Nam Tu (cii) va Rwanda... Tuy nhién,
cac thiét ché chi dugc hinh thanh trong
nhitng hoan canh ca biét, c6 tham quyén gidi
han vé khong gian, thoi gian nhét dinh, dong
thoi con chira dung nhiéu bat cap trong ca to
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chue va hoat dong. Didu nay di tao ra mot 15
héng 16n trong hé théng tu phap hinh su
quéc té. Trong bbi canh do, cong ddng qubc
té dd mubn chuyén sang mot mo hinh toa &n
hinh su quéc té mai, hoat dong hi€u qua, chi
phi it hon va kha thi hon so vdi cac toa an
hinh su qudc té trude d6. Nhitng toa an dau
tién dugc thanh 1ap tai Sierra Leone, Dong
Timor va Kosovo dugc coi la mét thir nghiém
méi cho hé thong toa an hinh sy méi, véi tén
goi la toa an hinh su hén hop.

N&i dung bai viét s& tap trung lam r6 ba
van d&, twong tng véi ba cau hoi nghién cau:

Mgt 13, toa hinh sy hdn hop la gi?

Hai 13, toa hinh sy hdn hop c6 nhiing uu
diém gi so véi nhiing thé hé toa an hinh sy
trude do, dong thoi qua trinh thanh 1ap va hoat
dong cuaa toa da boc bo nhitng han ché gi?

Ba 13, v6i nhimg uu thé va han ché nhét dinh,
liéu rang toa hinh sy hdn hop c6 phai 1a mot
lya chon kha thi cho cac qudc gia trong viéc
xét xir cac hanh vi pham toi nghiém trong nhat?

Pé tra 161 cho nhitng cau hoi nay, bai viét
cha yéu sir dung phuong phap phan tich, tong
hop dé 1am rd nhiing van dé phap Ii, cac han
ché va trién vong cua toa hinh sy su hdn hop,
dong thoi két hop véi phuong phap so sanh
dé danh gia nhimg uu diém caa mo hinh toa
&n nay so voi cac thé hé toa hinh sy trude dob.

2. Khii quat vé toa an hinh sy hén hop
trong luat hinh sy quéc té

Trong lich sir quan hé quéc té, cac toa &n
hinh sy quéc té di tro thanh mot trong
nhitng cong cu phap Ii hitu hiéu dé bao vé va
duy tri hoa binh, an ninh quéc té. Chién
tranh thé giGi lan tha hai két thic véi nhitng
hau qua tham khdc d3 xuit hién nhu ciu
hinh thanh mot sb thiét ché tu phap hinh su
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lam thoi — Ad Hoc véi tham quyén xét xir
c4c c& nhan tién hanh toi pham chién tranh,
t6i pham chdng hoa binh va t6i pham chéng
nhan loai. Toa 4n Quan su qudc té Nurnberg
thanh lap trén co s¢ Hiép udc London nam
1945, c6 quyén xét xur va tring phat nhirng
nguoi hanh dong vi loi ich cia cac qudc gia
phat xit tai chau Au, da pham bat ki toi 4c
nao gom toi &c chong hoa binh, toi ac chién
tranh va chong nhan loai (Biéu 1, Diéu 2 Hiép
wdc London 1945; Piéu 6 Hién chuong Toa
Quan sy québc té Nurnberg) va Toa &n quan su
quéc té Vién Pong (Toa Tokyo) thanh lap trén
co s& Tuyén b dic biét cia Tong tu 1énh t6i
cao cac nudc dong minh nam 1946, voi tham
quyén xét xir va tring phat nhitng c& nhan
pham céc t6i ac qudc té tuong ty nhu Toa
Nurnberg tai ving Vién Pong (Piéu 1 Tuyén
bé dic biét cua Tong tu 1énh ti cao cac nude
dong minh nim 1946, Piéu 3 Hién chuong
Toa quan su qudc té ving Vién Pong); day
la nhitng toa an hinh sy quéc té dau tién
duoc thanh 1ap dé xét xir cac ca nhan pham
cac toi ac quoc té, duoc coi 1a “thé hé thu
nhat” ciia cac toa an hinh sy quéc té.

Thé hé thir hai cia cac tod &n hinh su
qudc té gan véi sy ra doi cua hai toa &n, bao
gom Toa &n hinh sy quéc té vé Nam Tu cii
(ICTY) duoc thanh lap theo Nghi quyét sb
827 ngay 25/5/1993 ciia Hoi dong bao an
Lién hop qudc c6 tham quyén dbi véi nhiing
hanh vi toi pham nghiém trong trong luat
nhan dao qudc té duoc thuc hién trén va trong
pham vi 14nh thé Nam Tu cii va Toa &n hinh
su qubc té vé Rwanda (ICTR) thanh lap trén
co s& Nghi quyét s6 955 ngay 08/11/1994 cua
Hoi déng bao an Lién hop qubc véi tham
quyén truy nd va trirng phat cac c& nhan cé
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hanh vi diét chung va cac hanh vi vi pham
nghiém trong luat nhan dao qudc té dugc thuc
hién trén lanh thd cua Rwanda va do cong
dan Rwanda thuc hién trén 1anh thd cua cac
nuéc lang giéng. Pay 1a 1an dau tién Hoi
ddng bao an Lién hop qudc vién dan tham
quyén ctua minh tai chuong VII Hién chuong
Lién hop quéc (LHQ) dé thanh lap cac toa
an hinh su qubc té xét xir cac vi pham xay ra
tai cac cudc xung dot vii trang trong ndi bo
mot qudc gia nhung bi coi 14 de doa dén hoa
binh, an ninh thé gidi. Cu thé, trong cac nghi
quyét thanh 1ap tod Nam Tu cii va tod
Rwanda, co quan nay déu khang dinh nhitng
vu tham sat, giam cam, hdm hiép phu nit mot
cach c6 to chuc, trén dién rong, ¢ hé thong
& Nam Tu cii, cu thé ¢ Bosnia va Herzegovina
va nan diét chung va nhitng vi pham tring
tron trén dién rong, c6 hé thdng luat nhan
dao qudc té da duoc thuc hién tai Rwanda,
de doa dén hoa binh va an ninh thé gioi'.

Cac thé hé toa hinh su nay da dong gop
vai trd quan trong trong hoat dong dau tranh
phong chéng toi pham... Tuy vay, cac toa &n
Quéan su Nurembéc, Tokyo hay toa an ¢
Nam Tu (cii) va Rwanda déu ddi mat voi
khong it van dé. Néu nhu toa Nurembéc va
Tokyo gay ra nhiéu tranh cdi vé tham quyén
khi dugc hinh thanh chi trén co s¢ thoa
thuan gitra cac nuéc thing tran dan dén
nhitng nghi ngo vé tinh minh bach, khéch
quan va cdng bang trong qua trinh hoat

1 Security Counclil (1993), S/RES/827 (1993),

https://digitallibrary.un.org/record/166567?v=pdf,
truy cap 30/6/2024.
Security Counclil (1994), S/RES/955 (1994),
https://documents.un.org/doc/undoc/gen/n95/140/9
7/pdf/n9514097.pdf?token=Jp4pZIEsBTVe9q8JjZ
&fe=true, truy cap 30/6/2024.
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dong? thi cac toa hinh su tai Nam Tu (cii) va
Rwanda ciing bi coi 12 b6 15 co hoi dé ting
cudng nang luc phap i cho cac qubc gia noi
xay ra xung dot ciing nhu phai déi mat voi
nhitng chi trich rat nhiéu vé van dé tai chinh
qua 16n va ngudn nhan luc khéng 15. Chi phi
hoat dong trong 10 nim dau tién cua toa
Nam Tu (cii) va toa Rwanda l1an luot 1a 695
triéu d6 la My va 1 ti @6 la My, ngan sach
cua toa Nam Tu (cii) va toa Rwanda trong
nam tai chinh 2016-2017 la 2.086 triéu do la
M#$® va 105.799 triéu d6 la My*, dong thoi
mdi tod c6 hang nghin nhan vién dén tir hang
tram qudc gia trén thé gioi®.

Piéu nay da thuc day cudc thao luan vé
viéc liéu c6 mot mé hinh cong li hiéu qua hon
va ré hon dé buoc cac ca nhan vi pham phai
chiu trach nhiém phap 1i. M6t thé hé toa hinh
su qudc té moi da ra doi, “thé hé thir ba”, dua
trén su ké thira va phét trién cua céc toa an
hinh sy quéc té trude do, co tén goi la cac toad
an hinh sy “hdn hop” hay “qudc té hod” ma
dién hinh c6 thé ké dén nhu Toa an dic biét
Campuchia (ECCC), Toa an dac biét Sierra
Leone (SCSL), Toa an dac biét Lebanon (STL)...

Antonio Cassese md ta thuat ngit toa an

2 C.L. Blakesley (1982), “United States Jurisdiction
over Extraterritorial Crime”, J. Crim. L. & Criminology.
(73), tr. 1109 - 1137.

3 UN General Assembly (UNGA) resolution 70/241,
https://docs.un.org/a/res/70/241, truy cap 23/7/2024.

4 UN General Assembly (UNGA) resolution 72/257,
https://docs.un.org/AJRES/72/257, truy cap 23/7/2024.

5 Vao thang 2 nam 2011, Toa Nam Tu (cii) da tuyén
dung khoang 628 nhan vién thuoc 77 quéc tich va
toa Rwanda c6 988 nhan vién thuoc 82 qudc tich,
https://guide-humanitarian-law.org/content/article/
3/international-criminal-tribunals-for-the-former-
yugoslavia-icty-and-rwanda-ictr-and-the-international-
residual-mechanism-for-criminal-tribunals-irmct/,
truy cap 23/7/2024.
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“qudc té hod” hay “toa &n hinh sy hdn hop”
nhu sau: “ld cdc co quan tw phdp bao gom
c6 thanh phan hén hop gém cd cac tham
phan quéc té va cac tham phan cé qudc tich
cua qudc gia noi hoat dong xét xir duwoc té
chizc. C6 thé cd hai phién bdn cia céc toa
dn. Truéc tién, ho ¢6 thé la cdc co quan doc
ldp cua quéc gia lien quan hogc 1a mét bo
phdn Ciia co quan tw phdp ciia quéc gia d6”°.

Theo Vin phong Cao uy Nhan quyén Lién
hop quéc, Toa an hdn hop (Hybrid courts hay
Mixed Tribunals) dugc dinh nghia la toa &n
c6 thanh phan va quyén tai phan hdn hop,
bao gom ca hai cac khia canh quéc gia va
qudc té, thuong hoat dong trong pham vi
quyén han noi ma hanh vi pham toi xay ra’.

Mic du chua c6 mot dinh nghia thng
nhat vé tod hinh sy hdn hop nhung vé ban
chat, c6 thé hiéu toa hinh sy hdn hop 1a co
quan tu phap c6 su két hop giira yéu t6 quéc
té va qudc gia trén mot sé phuong dién tiéu
biéu nhu thanh phan, luat 4p dung, su hinh
thanh nham thuc hién chirc ning truy t6 cac
ca nhan vi pham nghiém trong luat nhan dao,
luat nhan quyén qudc té, luat hinh sy cua
qudc gia noi hoat dong xét xir duoc tién hanh.

3. Mot s6 van dé phap Ii co ban vé toa
an hinh su hén hep

3.1. Sy hinh thanh va chi phi cho hoat
déng cua tod an hinh s hon hop

Su hinh thanh cua céac toa an hinh sy hdn

6 Cassese, A. (2003), International Criminal Law, OUP,
343, https:/mww.scirp.org/reference/referencespapers?
referenceid=2665272, truy cap 23/7/2024.

7 Offce of the United Nations High Commissioner
for Human Rights (2008), Rule of Law tools for post
conflict Sates - Maximizing the legacy of hybrid
courts, tr. 37, https://www.ohchr.org/Documents/
Publications/HybridCourts.pdf, truy cap 23/7/2024.
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hop c6 su két hop giira y chi cua cong dong
qudc té va qudc gia noi xay ra hanh vi vi
pham. Su két hop nay thuong dugc thé hién
& viéc cac toa hinh sy hén hop thuong dugc
thanh lap trén co so diéu wéc qudc té. Toa
hinh sy dac biét Lebannon dugc thanh 1ap
trén co s Thoa thuan gira LHQ va Cong
hod Lebanon vao nim 2007, xuat phét tur
viéc ngay 13/12/2005 Chinh phu Céng hoa
Lebanon yéu cau LHQ thanh Iap mét toa an
c6 tinh chat quéc té dé xét xur tat ca nhiing
ngudi bi c4o budc chiu trach nhiém vé vy tan
cdng ngay 14/2/2005 tai Beirut giét chét cuu
Thu tuéng Liban Rafiq Hariri va 22 nguoi
khac®. Toa an dic biét cho Sierra Leone
duogc thanh 13p theo Thoa thuan gitra LHQ
va Chinh phu Sierra Leone nam 2002 nham
thanh 1ap mot Toa an dic biét dé truy td
nhitng ngudi chiu trach nhiém cao nhét vé
nhitng vi pham nghiém trong luat nhan dao
quéc té va lut Sierra Leone dugc thuc hién
trén ldnh thd Sierra Leone ké tir ngay
30/11/1996°. Toa an dic biét vé Campuchia
duoc hinh thanh theo Thoa thuan gitra LHQ
va Chinh phu Hoang gia Campuchia vé viéc
khoi té theo luat Campuchia céc toi 4c trong
giai doan cua Pang dan chu Campuchia
nhiam dwa ra xét xtr cac nha lanh dao cip cao
cia Pang dan chu Campuchia va nhiing
ngudi chiu trach nhiém cao nhat vé céc toi
ac va vi pham nghiém trong luat hinh su

8 Thoa thuan gitra Lién hop qudc va Cong hoa Liban
vé viéc thanh 1ap Toa an dic biét cho Liban 2007,
https://legal.un.org/avl/ha/abunal/abunal.html, truy
cap 25/11/ 2022.

® Thoa thuan giita Lién hop quéc va Sierra Leon vé
viéc thanh lap Toa 4n dac biét vé Sierra Leon,
http://www.rscsl.org/Documents/scsl-agreement.pdf,
truy cap 25/11/ 2022.
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Campuchia, luat nhan dao qudc té va tap
quén, va cac cong udc qudc té duoc Campuchia
cdng nhan, da dugc cam két trong khoang
thoi gian tr ngay 17/4/1975 dén ngay
06/01/1979%°. Gan day Toa hinh su hdn hop
Nam Sudan (HCSS) duoc thanh lap trén co
s& Thoa thuan vé giai quyét xung dot tai
Cong hoa Nam Sudan ngay 17/8/2015 dé
diéu tra va khai té cac ca nhan chiu trach
nhiém d6i voi cac vi pham luat quéc té
va/hoac luat Nam Sudan trong thoi gian tir
ngdy 15/12/2013 cho dén hét giai doan
chuyén tiép (Muc 3 Chuong 5 Thoa thuan veé
giai quyét xung dot tai Nam Sudan).

Chi phi dé phuc vu cho hoat dong cua
cac toa hinh sy hdn hop thuong cé sy dong
gop cua cong dong qudc té, cd thé tir cac to
chuc quéc té nhu LHQ, céc nha tai tro tu
nhan bao gém cac quy** va chinh phua cua
cac quéc gia khéc. Vi du cac chi phi coa
SCSL s€ do su dong gop tu nguyén cua cong
dong qudc té tir cac khoan dong gop hay tai
trg do Tong thu ki LHQ, Hoi dong bao an
huy dong dugc (Piéu 6 Thoa thuan giira
LHQ va Sierra Leon vé viéc thanh lap Toa
an dac biét vé Sierra Leon). Hodc ddi véi

10 Thoa thuan gira Lién hop qudc va Chinh phu
Hoang gia Campuchia vé viéc khoi t6 theo luat
Campuchia cac toi ac trong giai doan dang Déan chu
Campuchia (ECCC Agreement), https://www.eccc.
gov.kh/sites/default/files/legal-documents/Agreement _
between UN_and_RGC.pdf, truy cap 25/11/2022.

11 Kahmi, Alison. (2007), “Private Funding for Public
Justice: The Feasibility of Donations to the
Cambodian Tribunal,” Harvard International Law
Journal, 48, 2: 581, https://www.researchgate.net/
publication/28202001_Private_Funding_for_Public
_Justice_The_Feasibility_of Donations_to_the Ca
mbodian_Tribunal, truy cap 23/7/2024.
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STL, chinh phu Lebanon c6 nghia vu cung
cap 49% chi phi hoat dong cua toa &n, trong
khi 51% con lai s& do cac qudc gia khac
dong gop tu nguyén (Piéu 5 Thoa thuan gitra
LHQ va Cong hoa Lebanon vé viéc thanh
lap Toa hinh su dac biét Lebannon).

3.2. Thanh phan cua toa an

Thanh phan cua céc toa &n hinh sy hdn
hop bao gébm ca nhan vién quéc té va nhan
vién c6 qudc tich cua qudc gia noi hoat dong
xét xur duogc thuc hién, cling 1a noi xay ra
hanh vi vi pham. Vi du, déi véi Toa dic biét
Sierra Leone, tham phén, cong t6 vién caa
tod s& do Téng thu ki LHQ va Chinh phu
Sierra Leone bd nhiém trén co sé tham van
IAn nhau. Cy thé, Phong xét xir so tham s& ¢
mot tham phéan do Chinh phu Sierra Leone
va hai tham phan do Tong thu ki LHQ bo
nhiém, Phong xét xir phic thim s& bao gom
hai tham phan do Chinh phu Sierra Leone va
ba tham phan do Tong thu ki LHQ bd nhiém
(Diéu 2 Thoa thuan giita LHQ va Chinh phu
Sierra Leone vé viéc thanh 1ap mot toa an
dic biét dbi voi Sierra Leone). Twong tu, ddi
VéGi cong té vién, mot truang cong t6 vién do
Tong thu ki LHQ bd nhiém véi nhiém ki 3
niam va c6 thé tai bd nhiém, mot phé truong
cong té vién do Chinh pha Sierra Leone b
nhiém vai nhiém vu hd tro cho truang cong
t6 trong viéc thuc hién cac hoat dong diéu tra
va khoi t6 (Piéu 3 Thoa thuan gitra LHQ va
Chinh phu Sierra Leone vé viéc thanh Iap
mot toa an dic biét dbi voi Sierra Leone).
Mot vi du khac la Toa dac biét Lebanon
(STL), phong xét xtr so tham gém mot tham
phan Lebanon va hai tham phan quéc té;
phong xét xt phic tham gdom hai tham phan
Lebanon va ba thim phéan quéc té; trong hai
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tham phan du phong s& ¢ mot thim phén
Lebanon va mot tham phéan qudc té. Céc
tham phan quéc té s& do Tong thu ki LHQ
bo nhiém véi nhiém Ki 3 nam va c6 thé tai
b6 nhiém. Tuong tu thim phan, trudng cong
t6 ciing do Tong thu ki LHQ bd nhiém.
Truéng cong té s& dugc hd trg boi mot phod
cong té Lebanon (Piéu 8, Piéu 11 Quy ché
Toa dic biét vé Lebanon).

Ti I&é nhan vién trong nuéc va qudc té
khac nhau tuy theo tung truwong hop, phu

thudc vao nhiém vu cua tod &n, su san c6 cua
nhan vién qudc té va ning lyc nhan vién cua
qudc gia*2. Tai ECCC, sé luong nhan vién
trong nudc dong hon sd lugng nhan vién
qudc té khdng chi trong téng sé tong thé, ma
con & mdi phong trong sb ba phong xét xir
cua toa'®. Nguoc lai, tai STL, nhan vién quéc
té lién tuc chiém nhiéu vi tri hon céng dan
Lebanon, véi ti 1€ nhan vién nguoi Lebanon
vao nam 2018 chi vuot qua 15% ké tir khi toa
bat dau hoat dong vao nam 2009.

Hinh 1. Ti 1& phan trim nhéan vién 1a cong dan cia qudc gia trong sudt thoi gian lam viéc

tai Toa dac biét Sierra Leone
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Sources: Official annual reports issued by the Special Court for Sierra Leone and its Residual Mechanism from 2005 through 2017;
official budget reports issued by ECCC from 2004 through 2018; official annual reports of the Special Tribunal for Lebanon, years

2010-2011 through 2017-2018.

12 Kahmi, Alison (2007), “Private Funding for Public Justice: The Feasibility of Donations to the Cambodian Tribunal”,
Harvard International Law Journal, 58, 2: 581, https://www.researchgate.net/publication/28 202001 _Private_
Funding_for_Public_Justice_The_Feasibility_of Donations to_the Cambodian_Tribunal, truy cap 23/7/2024.

13 Vi dy: ndam 2013, nhan vién ECCC c6 tong cong 436 vi tri, trong d6 267 nhan vién qudc gia theo hop ddng cua
Chinh pha Campuchia va 169 nhan vién qudc té lam viéc cho LHQ. Tuy nhién, vao ndm 2014, ngan sach sé& chi
cap phép cho 341 vi tri, trong d6 ¢6 182 nhan vién qubc gia va 159 nhan vién LHQ. Nam 2015, s6 luvong nhan
vién sé tiép tuc bi cat giam, xudng con 317 vi tri, bao gom 71 nhén vién qudc gia va 146 nhan vién LHQ.
Extraordinary Chambers in the Courts of Cambodia (2014), The Court Report: “The Extraordinary Chambers in the
Courts of Cambodia, Moving Forward Through Justice ”, www.cambodiatribunal.org/wp-content/uploads/2014/

04/Court_Report_1404.pdf, truy cap 02/5/2023.
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3.3. Ludt dp dung tai toa &n

Luat ap dung tai cac toa an hinh sy hon
hop thuong bao gom ca luat quéc té va luat
quéc gia noi xay ra hanh vi vi pham, ciing 1a
noi hoat dong xét xir dugc thuc hién. Can ctr
vao Luat vé viéc thanh l1ap Toa an dic biét
Campuchia dé khai té cac toi ac duoc thyuc
hién trong thoi ki Bang dan chu Campuchia
(goi tat 12 Luat vé viéc thanh l1ap Toa an dic
biét Campuchia), luat duoc ap dung dé xét
Xt tai Tod ECCC bao gom Luat hinh su
Campuchia, luat va tap quéan qudc té trong
linh vuc luat nhan dao quéc té va cac diéu
wdc qubc té dugc Campuchia thira nhan nhu
Cong udc V& ngin ngira Va tring tri toi diét
chung nam 1948, Cong udc Geneva nam
1949, Cong wéc Lahay nam 1954 vé bao vé
cac tai san van hoa trong xung dot vii trang,
Cong wdc Vién nim 1961 vé quan hé ngoai
giao (cac biéu 1, 3, 4, 6, 7, 8 Luat vé viéc
thanh 1ap Toa an dic biét vé Campuchia).
Tuong tu d6i véi Toa dic biét Siera Leone,
luat 4p dung tai toa bao gém cac quy dinh
cua Luat nhan dao qudc té, Cong udc Geneva
nam 1949 va Luat Sierra Leone, cu thé Ia
Luat ngan ngtra hanh vi nguoc dai tré em nam
1926 va Luat C6 y gay thiét hai nim 1861
(cac Diéu 3, 4, 5 Quy ché Toa dic biét Sierra).

3.4. Can cit xdc dinh tham quyén tai phan
cua toa an

Mgt 1a, xac dinh tham quyén tai phéan
theo 1anh tho

Tham quyén tai phan theo lanh tho cua
toa an hinh sy hdn hop duoc thuc hién dbi
v6i cac toi pham xay ra trén lanh thd cua
quéc gia, khdng phu thudc vao quéc tich caa
ngudi pham toi.

Vi du dién hinh cho trudng hop nay la
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viéc thuc hién thim quyén cua Toa an dic
biét Sierra Leone (SCSL). Toa an dac biét da
truy t6 ca cac ddi twong khdng phai 1a cong
dan cua Sierra Leone, dién hinh 1a viéc truy
t6 Téng théng Charles Taylor cua qudc gia
lang giéng Liberia, vi d 1én ké hoach, hd trg
va tiép tay cho cac toi ac chién tranh va toi
4c chéng loai nguoi. Cyu téng théng Charles
Taylor da bi phan quyét pham 11 toi 4c chién
tranh va chong loai nguoi, bao gém giét
nguoi, cudp boc, bat 1am nd 1& véi muc dich
cudng ép két hon, tring phat tap thé, tuyén
dung va sir dung tré em lambinhlinh. ..
Trén thyuc té, viéc thuc hién tham quyén
tai phan theo 1anh thé chi thuc sy hiéu qua
néu qudc gia ¢ trong trang thai 6n dinh va hé
thong tu phap du diéu kién ca vé nhan lyc,
vat chat ciing nhu sy day du cta hé thng
phép luat noi dung va luat t6 tung. Tuy nhién,
trong nhiéu truong hop, cac cudc xung dot
vil trang kéo dai dan dén su sup d6 cua hé
thdng tu phap, tir d6 dan dén thiéu nguon hyc
vé vat chat (vi du khong c¢6 co s ha ting tu
phép) va vé nhan lyc can thiét (thiéu diéu tra
vién, tham phan, cong t6 vién) dé duy tri va
van hanh tét hé thong tu phap. Bén canh do,
sau khi cudc xung dot két thic, tinh hinh an
ninh - chinh trj ¢6 thé khdng cho phép t6 chirc
mot phién toa, dac biét la phién toa lién quan
dén cudc xung dot. Tham chi, ngay ca khi hé
thdng tu phap hoat déng binh thuong, van co
thé c6 nhitng kho khin trong Xét Xir nguoi
pham toi do sé luong nguoi bi truy t6 16n®®.

14 Bearing the Greatest responsibility: Select
Jurisprudence of the Special Court for Sierra Leone,
tr. 97, 431, 606, 707, 796, 858, 962, 1039, 1153, 1303,
1406, http://www.rscsl.org/Documents/RSCSL._Juris
prudence.pdf, truy cap 02/5/2022.

15 Office of the United Nations High Commissioner
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Hai 1a, xac dinh tham quyén tai phén
theo quéc tich

Duéi géc do nghién ctu, nguyén tic
qudc tich bao gdm nguyén tic quéc tich chu
dong va nguyén tic quéc tich thu dong. Theo
nguyén tic qudc tich chu dong, qudc gia co
tham quyén tai phan la quéc gia ma tha
pham hoac nghi pham thuc hién hanh vi
pham toi mang qudc tich, bat ké hanh vi
pham t6i duoc thuc hién ¢ dau, trong hay
ngoai 14nh thd quéc gia ma ngudi d6 1a cong
dan. Theo nguyén tic qudc tich thu dong,
quéc gia c6 tham quyén tai phan hinh sy la
quéc gia ma nan nhan caa cac hanh vi pham
toi la cong dan, khdng phu thudc vao dia
diém thuc hién hanh vi pham toi hay quéc
tich ctia nguoi thuc hién hanh vi pham toi.
Hai nguyén tic nay la su bd sung cho nhau
trong viéc dam bao khi cé hanh vi toi pham
xay ra, du tha pham hay nan nhéan la nguoi
khéng qudc tich ciing khong thé lan tranh
duoc su tring phat cua phap luat. Boi I8, néu
thi pham 1a nguoi khdng quéc tich, nguyén
tic qudc tich chu dong s& kho c6 co hoi duge
&p dung, trong khi do6 ap dung nguyén tic
quéc tich thu dong trong treang hop nay sé
tao co hoi cho viéc sir dung thim quyén tai
phan caa qubc gia ma nan nhan la cong dan;
nguoc lai, néu nan nhan 13 nguoi khéng québc
tich hodc khong xac dinh dugc qubc tich cua
nan nhan, &p dung nguyén tic qudc tich cha

for Human Rights (2008), Rule-of-Law Tools for
Post-conflict States: Maximizing the legacy of
hybrid courts, United Nations: New York and Geneva,
https://www.ohchr.org/sites/default/files/Documents/
Publications/HybridCourts.pdf, truy cap 10/9/2023.
Sarah Williams (2009), Hybrid and Internationalized
Criminal Tribunals: Jurisdictional Issues, A doctor
thesis submitted to Durham University
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dong s& tao co hoi cho qudc gia ma tha
pham/nghi pham 1a céng dan thuc hién tham
quyén tai phan hinh sy cia minh?®.

Mot vi du minh chang cho viéc van dung
nguyén tic quédc tich la truong hop Toa an
dac biét Campuchia (ECCC) da xét xur va
tuyén an vagi 2 cyu lanh dao Khmer Do la
Nuon Chea va Khieu Samphan d6i véi toi
danh diét chung, do nhitng hanh vi chdng lai
nhitng nhom cu thé cia ngudi Cham theo
dao Hoi va nguoi Viét Nam. Nhitng hanh vi
toi 4c cua Khmer Do trén dat nuge Vit Nam
dugc miéu ta nhu mo bung, chat roi dau, tay
va chan, moi gan cua phu nir ¢6 thai, xé doi
tré em... bang gay sit, riu, dao va gay goc -
bat ki céi gi c6 thé dap chét nguoi. Riéng
cudc tan cong xay ra Iic nira dém ngiy
25/9/1977 tai xa Tan Lap, huyén Tan Bién,
tinh Tay Ninh, nim sau trong lanh tho Viét
Nam khoiang 7 km di c6 500 ngudi chét,
trong d6 c¢6 28 gia dinh bi giét hai toan bo*.

Ba 13, xac dinh tham quyén tai phan déi
véi ca nhan

Quy ché cua Toa Siera Leon va Toa
Lebanon déu quy dinh rd trach nhiém hinh
su d6i vai ca nhan Ién ké hoach, xui giuc, ra
lénh hoic tryc tiép thuc hién cac hanh vi
pham toi thuoc tham quyén xét xir cua toa
an. Viéc pham toi theo ménh Iénh cua cap
trén hay viéc nam gitr cac vi tri trong bo may
nha nudc khéng loai trir trach nhiém hinh sy
cia nhitng ngudi pham t6it8. Pic biét Quy

6 Truong Pai hoc Mo Ha Noi (2021), Giao trinh
Lugt hinh si qudc té, Nxb. Ha Noi, tr. 77.

17 Summary of Supreme Court Chamber Judgement
on Appeals in Case 002/02, https://www.eccc.gov.
kh/sites/default/files/documents/courtdoc/%5Bdate
-in-tz%5D/F76.1_EN.PDF, truy cap 30/9/2023.

18 \/{ duy, theo quy dinh tai Quy ché Toa Siera Leon,
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ché ciia Toa Lebanon con quy dinh trach
nhiém hinh sy dbi v6i cip trén cho cac toi
pham thudc tham quyén cua Toa Lebanon
néu hanh vi pham t6i do cép dudi quyén
thuc hién trong trudng hop cip trén da biét
hodc ¢6 y bé qua nhitng thong tin chang to
rd rang cip dudi dang hoic sap pham toi do;
cac toi pham lién quan dén cac hoat dong
thudc trach nhiém va kiém soat hiéu qua cua
cap trén va cap trén khong ap dung moi bién
phap can thiét va hop Ii trong pham vi quyén
han cia minh dé ngin chian hoic tran ap
hanh vi vi pham cua cip dudi hoic khong
dua vu viéc dén co quan c6 thim quyén dé
diéu tra va truy t (khoan 2 Diéu 3 Quy ché
Toa dac biét vé Lebanon).

Trong mét s6 trudng hop, tham quyén tai
phan ddi véi ca nhan con bao gom thém céc
diéu kién ma phai dap ung nhimg diéu kién
nay tod mai cd tham quyén xét xu, di cac
cin cir vé 1anh thd hay quédc tich cua nguoi
pham toi déu duoc thoa man nhu trudng hop
cua Toa Sierra Leone va Toa Campuchia.

Dbi véi Toa Sierra Leone, ngoai quy tac
xé4c dinh trach nhiém hinh sy d6i vai ca nhan

Nnguodi nao 1én ké hoach, xui giuc, ra 1&€nh, thuc hién
hodc duéi hinh thie khac giup swc, tiép tay cho
viéc 1ap ké hoach, chudn bj hodc thuc hién toi
pham quy dinh tai cac diéu 2, 3, 4 cia Quy ché nay
thi phai chiu trach nhiém c4 nhan vé toi pham do;
vi tri cua bét ki nguodi bi budc toi nao, cho du la
nguyén thi qudc gia hay Chinh phu hay 1a mot
quan chtrc chinh phu c6 trach nhi¢m, sé khong lam
giam nhe trach nhi¢m hinh sy cia ngudi d6 ciing
nhu khong gidm nhe hinh phat; viéc ngudi bi budc
toi hanh dong theo 1énh cua Chinh phu hoac cép
trén s€ khong lam gidm nhe trach nhi€ém hinh sy
cho ngudi d6, nhung c6 thé duoc xem xét giam nhe
hinh phat néu Toa an dic biét xac dinh réng cong li
doi hoi nhu vay (Piéu 2, 3, 4 Quy ché Toa dic biét
vé Lebannon).
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nhu trén, didu kién xac dinh tham quyén tai
phén cua toa con lién quan dén hai tiéu chi la
d6 tudi va chuc vu déi voi nhitng toi 4c da
gay ra cua ngudi pham toi.

Tham quyén tai phan ddi véi ca nhan tir
15 dén duéi 18 tudi trong Quy ché caa SCSL
tai thoi diém thyuc hién hanh vi pham toi da
gay ra tranh ci nay lra'®. Van dé nay sinh 1a
do sé lwong 16n tré em bi bt lam linh nhung
sau d6 nhiéu nguoi trong sé ho da pham toi
c6 kha niang nim trong pham vi quyén han
cua SCSL. Viéc dua tré vi thanh vién vao pham
vi quyén han ca nhan cua SCSL da dat ra mot
tinh huéng kho khin vé mit dao duc dbi véi
tod 4n khi ding trudc hai quan diém khac
nhau. Quan diém tha nhat cho riang khong
nén ap dung hinh phat dbi véi tré em, boi vi
tré em cling la nan nhan cta cac cudc xung
dot. Quan diém thir hai lai 1ap luan rang tat ca
cac thu pham gay ra nhiing toi ac nghiém
trong déu phai chiu trach nhiém, ngay ca khi
ho 1a tré vi thanh nién tai thoi diém cé hanh
vi pham t6i%°. Cudi ciing diéu khoan vé tham
quyén tai phan ddi voi ca nhan dudi 15 tudi
da khong duoc ghi nhan. Theo d6, Diéu 7
Quy ché SCSL quy dinh: “Toa khéng c6
tham quyén doi véi bt Ki ngieoi nao duéi 15

% Amann, D. (2002), “Calling Children to Account:
The Proposal for a Juvenile Justice Chamber in the
Special Court for Sierra Leone”, 29 Pepperdine
Law Review 167; Bald, S. (2003), “Searching for a
Lost Childhood: Will the Special Court for Sierra
Leone Find Justice for Its Children?”, 18 American
University International Law Review 537; Stafford,
note 11; McDonald, A. (2002), “Sierra Leone’s
shoestring Special Court”, 84 IRRC 121, 133-6.

20 Report of the Secretary-General on the establishment
of a Special Court for Sierra Leone, S/2000/915,
https://reliefweb.int/report/sierra-leone/report-secretary-
general-establishment-special-court-sierra-leone-
$2000915, truy cap 02/9/2023.
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tugi vao thoi diém bi cao bugc pham téi. Néu
bdt Ki nguoi ndo vdo thoi diém bi cdo budc
pham tgi trong do tuéi tir 15 @én 18 bi xét xir
truGe 108, nguoi doé sé dwoce doi xir voi pham
gid va y thire vé gid tri, cé tinh dén @ tuoi
ciia ngwoi dé va mong muén thic ddy qua
trinh phuc héi, tai hod nhdp va dam nhan vai
tro tich cuc trong xa hoi cua nguwoi do va
phit hop véi cde tiéu chudn nhdn quyén quéc
té, dic biét la quyén ciia tré em”.

Déi véi tiéu chi vé chirc vy, tham quyén
tai phan ddi véi ca nhan caa SCSL duoc gioi
han ddi véi “nhitng ngudi chiu trach nhiém
I6n nhat doi voi nhiing vi pham nghiém
trong Luat nhan dao quéc té va Luat Sierra
Leone” (Piéu 1 Thoa thuan gita Lién hop
quéc va Chinh pha Sierra Leone Vvé viéc
thanh 1ap mot toa an dic biét déi véi Sierra
Leone), bao gém “nhitng ngudi 1anh dao, khi
pham toi nhu vay, da de doa viéc thanh lap
va thyc hién cua tién trinh hoa binh & Sierra
Leone”?!. Cach dién dat cua diéu khoan nay
d4 tao ra mot s6 cudce trao doi giira Tong thu
ki va Hoi dong bao an LHQ, véi viéc Tong
thu ki goi thuat nglr “nhitng nguoi cé trach
nhiém cao nhat”, s& cho phép cong té vién
c6 quyén quyét dinh cao hon trong viéc xac
dinh ai s& truy t6. H6i dong bao an LHQ
ddng y théng qua tiéu chi nay va cho rang
diéu nay cung cap mot nhiém vu rd rang hon
cho toad &n. SCSL da ban hanh cac cao trang
lién quan dén 13 c& nhan, tat ca déu duoc coi
13 1anh dao hoic chi huy cap cao®.

2L Agreement between the United Nations and the
Government of Sierra Leone on the establishment
of a Special Court for Sierra Leone, https://treaties.
un.org/pages/showDetails.aspx?0bjid=0800000280
0860ff, truy cap 02/9/2023.

22 Crane, D (2006)., ‘Dancing with the Devil: Prosecuting
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Déi voi ECCC, tham quyén tai phan doi
véi ca nhan 1a “mét trong nhitng ngudn bat
déng dai ding nhat gita Campuchia va
LHQ” trong cc cudc dam phan?. Yéu cau
cua Campuchia la chi ¢6 cac nha lanh dao
cap cao cua Campuchia maéi bi xét xt tai toad
cudi cung da dugc LHQ chdp nhan dé dat
duoc thoa thuan cho tod an?*. Cac dé xuét
nén trao cho toa tham quyén tai phéan rong
hon, cho phép co quan cong té co quyén
quyét dinh diéu tra c4 nhin nao di bi
Campuchia béc b6?®. Theo dé, tham quyén
tai phan c& nhan cua ECCC chi bao gom cac
lanh dao cap cao caa Campuchia va nhiing
ngudi chiu trach nhiém cao nhat vé cac toi
pham thuéc tham quyén tai phan cua
ECCC?. Yéu cau vé chicc vu nay duoc quy
dinh trong Luat DPic khu va duoc thé hién
trong huéng dan dugc cung cap cho cac
tham phan va cdng té vién trong Thoa thuan
ECCC (Piéu 5(3) va 6(3) ECCC Agreement).

Bon 13, xac dinh tham quyén tai phan
theo toi danh

Tham quyén tai phan cua cac toa hinh su
hdn hop hién nay dugc thuc hién trudc tién

West Africa’s Warlords: Building Initial Prosecution
Strategy for an International Tribunal after Third
World Armed Conflicts’ 37 Case Western Reserve
Journal of International Law.

23 Boyle, D. (2002), ‘Establishing the Responsibility
of the Khmer Rouge Leadership for International
Crimes’ YbIHL.

24 Cohen, D. (2007), “Hybrid” Justice in East Timor,
Sierra Leone and Cambodia: “Lessons Learned”
and Prospects for the Future’, 43 Stan JIL 1, 30.

% Boyle, D. (2002), ‘Establishing the Responsibility
of the Khmer Rouge Leadership for International
Crimes’ YbIHL.

% Report of the Group of Experts established
pursuant to General Assembly Resolution 52/135,
AJ53/850, S/1999/231, para. 110.
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dbi voi cac toi ac qudc té, bao gom diét
chiing, toi &c chién tranh va chdng loai nguoi.

Luat vé thanh lap Toa an dic biét
Campuchia quy dinh thim quyén xét xur cua
toa ddi voi tat ca cac nghi pham thyuc hién
hanh vi diét chang, toi 4c chién tranh va
chéng loai nguoi trong thoi gian tir ngay
17/4/1975 dén ngay 060/1/1979%7. Tuong tu,

27 Cy thé, theo quy dinh tai Piéu 4, Toa c6 tham
quyén ddi véi cac hanh vi diét ching dugc dinh
nghia trong Cong wéc V& ngan ngira Va tring tri toi
4c diét chiung nam 1948, gdbm bat ki hanh vi nao
duoc thuc hién nhim tiéu diét mot phan hoic toan
bo mot dan toc, chung toc hodc ton gido nhu giét
cac thanh vién cta nhom; gy ra céc thiét hai
nghiém trong vé thé chat hoic tinh than cho cac
thanh vién ciia nhém; cé tinh tao ra nhiing diéu
kién sbng nham tiéu diét mot phan hoic toan bo
nhém; ap dit cac bién phép nhiam ngin ngira sinh
dé trong nhom; cudng buc chuyén tré em tir nhém
nay sang nhom khac... va nhitng hanh vi khac ciing
bi trirng phat nhu diét chung, gom: ¢é ging thyc
hién hanh vi diét chung; &m muu thyc hién hanh vi
diét ching; tham gia vao cac hanh dong diét chung.
Déi véi toi 4c chdng loai ngudi, tod ¢ tham quyén
dbi véi cac hanh vi duge quy dinh tai Didu 5, bao
gom bt ki hanh vi nao dwgc thyc hién nhu mot
phan cia cudc tan cong co hé théng hozc rong khip
nham vao bét ki dan thuong nao, trén co s& qudc
gia, chinh tri, dan toc, chung toc hodc ton gido nhu
giét nguoi; tan sat; bat 1am nd 18; truc xut; phat tu;
tra tan; hiép dam; dan 4p vi li do chinh tri, chung
toC Va ton gido; cac hanh vi vo nhan dao khac. Di
VGi toi &c chién tranh, Diéu 6 quy dinh tham quyén
cua toa ddi véi cac ca nhan vi pham nghiém trong
cac Cong udc Geneva nam 1949 ciling nhu céc
hanh vi chdng lai nhitng ngudi va tai san dugc bao
vé theo nhitng Cong udc nay trong khoang thoi
gian tir ngay 17/4/1975 dén ngay 06/01/1979, gdbm:
Cb y giét nguoi; Tra tan va d6i xir vo nhan dao; CH
Y gay ra ndi dau kho hoic thuong tich nghiém
trong cho co thé hodc sic khoe; Pha huy va lam
thiét hai nghiém trong mot cach bat hop phéat va
bira bai dbi vai tai san ma khong thé dugc bién
minh bang su can thiét cua viéc sir dung hoat dong
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Ban hoi tham vé céc toi nghiém trong & Pong
Timor ciing c6 thim quyén ddi véi cac toi
pham quéc té nghiém trong dwoc thuc hién
trong khoang thoi gian tir thang 01 dén thang
10 nam 1999 bao gém diét chung, tdi pham
chién tranh, toi 4c chdng lai loai nguoi va tra
tin (muc 4, 5, 6 Quy dinh sé 15/2000 cua Co
quan quan li chuyén tiép caa Lién hop quédc
tai Dong Timor vé viéc thiét 1ap Ban hoi thim
Vé C4c toi pham hinh sy nghiém trong).

Bén canh tham quyén ddi véi toi &c qudc
té, tham quyén tai phan cua céc toa hinh su
hdn hop con duoc thuc hién dbi véi cac hanh
vi pham t6i theo luat hinh su quéc gia nhu toi
giét nguoi, tra tn, ham hiép va hanh hung. Vi
du Diéu 5 Quy ché SCSL quy dinh tham quyén
cua toa d6i v4i cac hanh vi toi pham theo
Luat hinh su Sierra Leon, gom: 1) Cac toi
pham lién quan dén lam dung tré em gai theo
Luat ngdn ngra hanh vi ngugc dai tré em
nam 1929, gdm: lam dung tré em gai dudi 13
tudi, trai voi muc 6; lam dung tré em géi tir
13 tudi dén 14 tudi, trai voi muc 7 va bat coc
tré em gai vi muc dich trai dao duc, vi pham
muc 12; 2) Céc t6i pham lién quan dén viéc
cb tinh pha hay tai san theo Luat ¢ y gay
thiét hai nam 1861, gdbm ddt nha & ma trong
nha co ngudi, trai véi muc 2; dét chay céc
toa nha cbng cong, trai véi muc 5 va muc 6;
dbt cac toa nha khac, trai véi muc 6%.

Tuy nhién, viéc xac dinh tham quyén tai

quan su; Ep budc ti nhan chién tranh hogc thuong
dan phai phuc vu trong quan doi cua lyc lwong ddi
lap; Co ¥ tude doat quyén dugc xét xir céng bang
cua td nhan chién tranh hoic thuong dan; Truc xuat
bat hop phép hoic chuyén giao hoac giam gitr bat
hop phap thuong dan; Bét thuong dan lam con tin.
28 Quy ché Toa dac biét Sirera Leon, http://www. rscsl.
org/Documents/scsl-statute.pdf, truy cap 02/9/2023.
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phan trén co s& quy dinh cua phap luat quéc
gia ciing 0 thé tao ra nhitng rui ro nhat dinh
khi c6 thé cd nhirng thiéu s6t cua phép luat
hinh su quéc gia. Vi du, c6 mot sé diém han
ché trong dinh nghia cua Lebanon vé khing
bé khi yéu cau hanh dong khung bé phai sir
dung cac thiét bi nd, vat liéu dé chay, c4c san
pham doc hai hoic gdy chéy, cac tdc nhan
lay nhiém hoac vi sinh vat hoic cac phuong
tien khac gay ra méi nguy cong cong. Piéu
nay s& loai trir viéc truy té cac vu khung bd
bang stng, vi mic du nan nhan chiju tac dong
cia vu khing b 1a dan thuong nhung ban
than sung khong tu gay nguy hiém cho cong
chung. Tuong tu nhu vay, Ban hoi tham dic
biét vé cac toi nghiém trong & Pong Timor
(SPSC) phai d6i mit véi mot sé van dé trong
viéc st dung dinh nghia ctia hiép dam theo
Bo luat Hinh su Indonesia®® va chi mot ban
céo trang budc bi céo toi hiép dam theo luat
trong nuéc. Bén canh dé, han ché c6 thé phat
sinh tir thyc té 4p dung cac quy dinh phép
luat qudc gia. Vi duy, trong qué trinh xét xir
cua ECCC, viéc tiép can cac ngudn chinh
thac hay khong chinh thirc lién quan B luat
hinh su nim 1956 cua Campuchia rat kho
khan. Cac tham phan, cong té vién va luat su
bao chita da khong ap dung luat nay trong
mot thoi gian kha dai, co thé khéng quen véi
cac diéu khoan va cach ap dung cua luat dé
giai quyét vu viéc. Ngoai ra, viéc khéng
duoc cap nhat trong mot thoi gian dai ¢ thé
khién cac quy dinh cua Bo luat s& khdng con
phU hop véi su phét trién cua bdi canh quéc
gia luc d6 hay céc tieu chuan qudc té. Nhiing

2 Linton, S. (2001), ‘Rising from the Ashes: The
Creation of a Viable Criminal Justice System in
East Timor’, 25 Melb ULR 122, tr. 169 - 170.
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kho khan twong tu ciing gap phai ¢ Dong
Timor va Kosovo. Viéc sir dung nhan su
qudc té yéu cau phai dich thuat cac van ban
phép i, cac hd so tai lidu, tha tuc xét xir va
phan quyét. Tuy nhién, céc tai liéu dich thuat
nay thuong khéng cé san hoic c6 nhung lai
la ngudn khdng chinh thiic, khong déng tin
cay, dan dén viéc cham tré trong qua trinh 1am
viéc. Hon nita, c4c nhan vién qudc té khéng
quen thudc vai cac quy dinh phap luat quéc
gia, bao gom ca luat noi dung va thu tuc®.

4. Trién vong ap dung cia cac toa an
hinh sy hén hep

Mo hinh hoat dong cua céc toa an hinh
su hdn hop di thé hién duoc nhidu wu diém
S0 V&i cac tod &n hinh su quéc té thuan tuy.
Cu thé:

Ther nhdt, toa hinh su hdn hop két hop
dugc ca nhitng loi thé cua hé théng tu phap
qudc gia va qudc té.

Viéc st dung cac tham phan va nhan
vién qudc gia mang dén cho nguoi dan niém
tin vao cha quyén quéc gia, cong I cia qudc
gia. Su hién dién cua céc tham phéan trong
nuée lam tang thém sy hiéu biét cua toa an
vé van hoa dia phuong, ngdn ngit va phap
luat. Trong truong hop cua Pong Timor, sy
tham gia cua cic tham phan Pong Timor
trong Ban Dic biét di tao diéu kién thuan loi
hon cho sy hiéu biét vé cac yéu t6 vin hoa -
xa hoi, viéc giai thich thai d6 cta cac nhan
chimg va danh gia do tin cdy cua bang
ching®. Tuy nhién, néu chi c6 cac nhan vién

30ICTJ (2018), Committing to Justice for Serious
Human Rights Violations: Lessons from Hybrid
Tribunals.

31 Kai Ambos and Mohamed Othman (Eds) (2003),
New approaches in International criminal Justice:
Kosovo, East Timor, Sierra Leone and Cambodia,
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trong nudc tham gia vao hoat dong truy té,
xét xir ¢4 thé s& khong dam bao duoc su
cdng bang, doc 1ap, khéng phd hop voi cac
tiéu chuan cong li qudc té. Do do, sy hién
dién caa tham phén va nhan vién qudc té chinh
la gop phan bao vé sy cong bang va doc 1ap,
ddng thoi bd sung thém chuyén mén vé tu
phap hinh sy quéc té va cac tiéu chuin xét
xtr cong bang c6 thé khong c6 & dia phuong®.

Bén canh d6, viéc ap dung ca phép luat
quéc té va phap luat qudc gia ciing dugc coi
la su bd sung co sé phap li cho nhau trong
qué trinh truy t4, xét xu. Viéc ap dung phép
luat qudc té s& dam bao qua trinh xét xir
dugc tuan theo cac chuan muc phép 1i chung
da duoc cong dong quéc té thira nhan. Tuy
nhién, viéc &p dung luat hinh su caa qudc gia
ciing s& ¢6 nhimg ¥ nghia nhat dinh. Mgt 13,
viéc ap dung luat trong nudc dé xac dinh toi
danh cho phép toa an thuc hién tham quyén
tai phan trong truong hop luat phap quéc té
chua hinh sy hoa hoan toan cac hanh vi duoc
thuc hién. Tham quyén tai phan d6i véi céc
toi danh theo luat hinh sy trong nudc duoc
dua vao Quy ché SCSL vi hanh vi dé cap
duoc xac dinh 1a “mét tinh huéng hodc khia
canh cu thé duwoc coi la khéng dwoc Kiém
soat hodc diege quy dinh khéng day di trong
lugt quoc té 7. Hai 13, trong mot sé truong

Freiburg, tr. 85.

32 Elena Naughton (2018), “Committing to Justice for
Serious Human Rights Violations - Lessons from
Hybrid Tribunals”, The International Center for
Transitional Justice, tr. 6, 19.

33 Report of the Secretary-General on the establishment
of a Special Court for Sierra Leone (S/2000/915),
para. 19, https://reliefweb.int/report/sierra-leone/ report-
secretary-general-establishment-special-court-sierra-
leone-s2000915, truy cap 02/9/2023.

TAP CHI LUAT HOC SO 1/2025

NGHIEN CUU - TRAO DOI

hop, mot hanh vi pham t6i da dugc quy dinh
trong luat hinh su qudc gia nhung chua c6 su
ddng thuan vé dinh nghia hay cu thanh toi
pham & cap d6 quéc té. Pay co 18 1a Ii do
chinh cho viéc st dung dinh nghia khung b
theo B luat hinh sy Lebanon trong Quy ché
ctiia Toa an dac biét vé Lebanon (LST). Hoi
ddng bao an LHQ di ap dung cach tiép can
nay do su bat ddng hién tai gitra cac qudc gia
thanh vién vé viéc liéu co ton tai dinh nghia
vé toi khung bd qudc té hay khong. Do do,
c4c bi cdo s& bi xét xir vé toi khung bd theo
quy dinh ciia phap luat qudc gia Lebanon.

Thet hai, su tham gia cua qudc té da nang
cao nang luc tu phap cua quic gia dé giai
quyét cac vu viéc phac tap mot cach cong
bang va minh bach®,

Céc toa an hinh sy hdn hgp thuong dugc
thanh 1ap sau thoi ki chién tranh, hoic doi
khi ngay céa khi xung dot dang dién ra. Trong
nhitng bbi canh nay, hé thdng tu phap qudc
gia hau nhu bi xudng cap do nhiéu nim bi bo
bé va tham nhiing, hoic do sy hon loan cua
chién tranh, khudn khé phap Ii qudc gia ciing
cd thé boc 16 nhiéu 16 hong®. Vi du, tai
Campuchia, viéc thanh lap Phong Dac biét
tring véi thoi diém hoan thién du thao B
luat t5 tung hinh su méi dugc chuan bi voi
su hd trg caa Chinh pht Phép trong 10 nam.
Tai Kosovo, Bo luat hinh sy tam thoi méi va
Bo6 luat t& tung hinh sy tam thoi cua nudc

34 Organization for Security and Co-operation in
Europe. (2010a), The Processing of ICTY Rule 11bis
Cases in Bosnia and Herzegovina: Reflections on
Findings from Five Years of OSCE Monitoring, tr. 34.

% Elena Naughton (2018), “Committing to Justice for
Serious Human Rights Violations - Lessons from
Hybrid Tribunals”, The International Center for
Transitional Justice, tr. 29.
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nay do mot nhdm 1am viéc gdm nhiéu thanh
phan khac nhau, trong d6 c6 nhitng ngudi
thuc hanh phép luat, cac dai dién caa Hoi
ddng chau Au tham gia xay dung va duoc
hop nhit boi bo phan tu phap thuoc Phai
doan hanh chinh lam thoi cia LHQ tai Kosovo,
da ¢ hiéu luc vao ngay 06/4/2004, thay thé
maot cach hiéu qua cac luat hinh su khac®®.

Ther ba, ¢6 su hd tro vé mat tai chinh tir
phia cong dong quéc té dé duy tri hoat dong
Cua toa nhung cling giam bdt ganh nang tai
chinh cho LHQ.

Hau hét cac qudc gia sau xung dot déu
phai d6i mat vai tinh trang thiéu hut vé tai
chinh. Vi vay s& khong c6 du kinh phi dé
duy tri nhitng phién toa can kéo dai thoi gian
truy td va xét xir; ciing khong co du kinh phi
dé diéu tra cac toi &c qudc té. Trong bdi canh
hinh thanh cac toa an hdn hop, cac qudc gia
c6 thé nhan duoc su hd tro va chia sé trach
nhiém vé ganh nang tai chinh tir phia cong
ddng qudc té, vira ¢& dam bao hoat dong cua
toa an, dong thoi ciing chia sé ganh ning tai
chinh véi LHQ, khic phuc dugc han ché nay
cta toa Nam Tu (cii) va Rwanda. Vi dy, tinh
dén ngay 14/6/2018, chi phi tai ECCC tdng
cong 1a 318,9 triéu USD, bao gém ca dong
gop thuc té cia Chinh phu Campuchia la 46
tri¢u USD, trong d6 c6 16 tri¢u USD tir quyén
gop bang hién vat. Cac khoan dong gop da
dugc nhan tir gan 40 qudc gia, ca nhan, to
chac va LHQ, trong d6, nhitng quédc gia
dong gop 16n nhat bao gom Nhat Ban (30%),
Hoa Ky (11%), Uc (11%), Lién minh chau

3% Office of the United Nations High Commissioner
for Human Rights (2008), Rule of Law tools for
post conflict Sates - Maximizing the legacy of hybrid
courts, page. 37, https://www.ohchr.org/Documents/
Publications/HybridCourts.pdf, truy cap 02/9/2023.

58

Au (8%), Puc (6%), Vuong qudc Anh (4%),
Thuy Dién (4%), Phap (3%) va Na Uy (3%)%’.

Bén canh nhimg wu diém trén, tod hinh
su hdn hop ciing phai ddi mat véi mot sé han
ché nhat dinh. Trudc hét 1a khé khan trong
viéc tuyén dung nhan su du ning luc. Do
yéu cau chuyén mén dic biét cua cac tham
than nén viéc tuyén dung cac tham phan cd
ning luc va day du sé luong dé xir i s6 vu
an can xét xtr c6 thé dac biét kho khan. Vi
du, & Pong Timor khong cé di sd luwong
tham phan dé thanh l1ap hoi dong xét xu
trong mot khoang thoi gian dai, két qua la
cac vu xét xu d3 bi tri hodn®. Hon nira
khong ai trong sé nhimg ngudi duoc bd
nhiém da c6 “bat ki kinh nghiém hoic dugc
dao tao V& tu phap trude do6”, hau hét nhan
vién duoc tuyén dung dé l1am viéc trong don
vi chbng toi pham nghiém trong truéc do chi
lam viéc trong cac bo phan chéng toi pham
thong thuong tai qudc gia®. Bén canh do,
thoi gian dam phan cac loai co ché tu phap
nay kéo dai duoc coi 1a mot han ché dé thanh
lap cac tod an hon hop. Pac biét la trong
hoan canh cia Campuchia, noi thi pham bi
cao bugc da gia, viéc dam phan bi tri hoan

37 Extraordinary Chambers in the Courts of Cambodia.
2018g. “ECCC Financial Outlook as of June 14,
20187, www.eccc.gov.kh/sites/default/filessECCC
%20financial%20outlook%20as%2014%20JUNE
%202018.pdf, truy cap 02/9/2023.

3 Reiger, Caitlin, and Marieke Wierda. (2006), The
Serious Crimes Process in Timor-Leste: In Retrospect.
International Center for Transitional Justice.p.15,
https://www.ictj.org/sites/default/files/ICTJ-Timor
Leste-Criminal-Process-2006-English.pdf, truy cap
02/9/2023.

39 Cohen, David. (2006b), Justice on the Cheap
Revisited: The Failure of the Serious Crimes Trials
in East Timor, Honolulu: East-West Center, May
20086, tr. 2.
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c6 thé khién nghi pham tir vong truéc khi
phai d6i mit véi cong 1i%C.

Mic du ¢ nhitng han ché trén, nhung
cac toa hinh sy hdn hop van dugc coi la mot
lya chon thich hop khi hé théng qudc gia
khong ton tai hodc khong cd kha ning giai
quyét céc vi pham hang loat va khi mot co
ché qudc té thuan tay s& khdng nhan duoc su
chap nhan cua dia phuong.

Tai nhitng noi xay ra cac cudc xung dot
vil trang, cac vi pham nghiém trong vé luat
nhan dao, nhan quyén quéc té kéo dai nhu
Lebanon, Sierra Leon, Campuchia trudc day
hay Nam Sudan hién nay, trong nhiéu truong
hop céc hé théng tu phap qudc gia di bi suy
yéu hozc khdng con hoat dong duogc, kho co
kha nang ty thuc hién cac hoat dong truy t6
va Xét xur nhitng toi pham vai quy mé 16n
cling nhu dam bao sy an toan cho nhiing
nguoi tham gia vao qué trinh xét xu. Trong
khi d6, khdng phai luc nao ciing thich hop dé
4p dung cac md hinh tod hinh sy qudc té
thuan tuy nhu Toa Nurnberg, Toa Tokyo,
Toa hinh sy Nam Tu (cl) va Rwandam,
tham chi ca Toa hinh su quéc té (ICC) khi
tod ndy ciing phai d6i mat voi nhiing gioi
han vé tham quyén*’. Mot han ché cua céc

40 Eileen Skinnider (2007), Experiences and lessons
from “Hybrid” Tribunals: Sierra Leone, Easr Timor
and Cambodia, tr. 23, https://icclr.org/wp-content/
uploads/2019/06/ExperiencesfrominternationalSpe
cialCourts.pdf?x69571, truy cap 02/9/2023.

41 |CC chi ¢6 tham quyén ddi véi cac toi ac qudc té,
gdm diét chung, chdng loai nguoi, xam lugc VA toi
4c chién tranh khi cac toi pham xay ra trén lanh thd
qudc gia la thanh vién cia Quy ché Rome hoic
qudc gia khong phai thanh vién Quy ché Rome
nhung chap nhan thim quyén cua toa theo Thoa
thuan Ad hoc giira toa va qudc gia lién quan (Diéu
4 Quy ché Rome) vai tu cach 1a mot thiét ché qudc
té bd sung cho tham quyén tai phan cua céc quéc
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tod an quéc té thuan tuy nay la cdng dan caa
qudc gia bi anh huéng c6 thé khong cam
thdy c6 su lién két, co sy tham gia vao qué
trinh t6 tung, can tro qué trinh chuyén tiép
n6i chung *2. Vi du, mot trong nhitng chi
trich chinh d6i voi Toa hinh sy Nam Tu (cii)
va Rwandam, va & mot mac dd nao do ddi
v6i ICC 1a nguoi dan cua céc qudc gia noi
xay ra nhitng hanh vi vi pham hoac khéng co
hiéu biét vé cac vu xét xur hoic khéng co
nhiéu co hdi dugc tham gia vao qua trinh xét
xt*3. Ngoai nhiing han ché cua cac md hinh
toa hinh sy trén, sy lo ngai cua cac qudc gia
vé viéc chu quyén quéc gia bi han ché khi
trao cho mat thiét ché hinh sy qudc té xét xu
cbng dan cua minh hoac vi pham xay ra trén
lanh thd cua minh d3 khién khdng phai qubc
gia nao ciing mudn &p dung cac mo hinh toa
hinh sy quéc té thuan tuy.

Trong bdi canh d6, mo hinh ciia cac toa
hdn hop vira dam bao thyc hién tham quyén
Xét xtr va triing phat cac toi pham nghiém
trong véi su hd trg cua cong dong qudc té,
vira dam bao tinh toan ven vé chu quyén cua
cac qudc gia. Viéc xay dung co so va phat
trién hoat dong cua cac tod tai cac dia
phuong, noi dién ra cac cudc xung dot s& gidp

gia. Mat khac, ICC chi thuc hién tham quyén khi c6
théng bao cua qudc gia thanh vién hodc trén co s¢
sang kién cua cong té vién hoic theo nghi quyét
ctia Hoi ddng bao an (Diéu 13 Quy ché Rome).

4 Lindsey Raub, Positioning Hybrid Tribunals in
International Criminal Justice, , International Law
and Politics 1013, 1017 (2009) tai http://www.iss
africa.org/anicj/uploads/Raub_Positioning_hybrid_
tribunals.pdf, truy cap 02/9/2023.

43 Chris Maina Peter (1997), The International Criminal
Tribunal for Rwanda: Bringing Killers to Book,
International Review of The Red Cross (Dec. 31,
1997), http://www.icrc.orgleng/resources/documents/
misc/57jnz8.htm, truy cap 02/9/2023.
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céc nhan chang, nan nhan va ca chinh quyén
dia phuong c6 co hoi tiép can va hiéu rd hon
chirc nang, nhiém vy, hoat dong cua toa cling
nhu tiép can nhiéu hon véi cac thong tin trong
qua trinh truy té, xét xir. Chung kién tan mét
céc phién toa, bang ngdn ngit dia phuong va
tai liéu noi cac toi &c bi cdo budc da xay ra co
thé cho phép nan nhan, nhan ching va nhiing
nguoi quan tdm khac c6 cam giac dugc tham
gia nhiéu hon vao qua trinh xét xu, hiéu rd
hon vé cac hanh vi pham toi 1a nguy hiém
nhu thé nao va sé bi xir Ii ra sao*. Kha ning
tiép can co thé gop phan rin de, ngin chin
xung dot quay tro lai, dac biét 1a khi nguoi
dan van con thiéu kién thtc phép luat, tir d6
c6 thé dong gop vao qua trinh tai thiét x&
hoi. Mot cudc khao sat doc lap cho thay 91%
nguoi dan Sierra Leone va 78% nguoi Liberia
tin rang Toa an dac biét da gitp mang lai hoa
binh cho dat nuge ho®®.

Chinh vi nhiing y nghia trén, cac toa
hinh sy hdn hop da nhan duoc sy hd tro rat
I6n tir phia chinh quyén dia phuong va nguoi
dan trén cac dia ban, giam dugc ap luc chinh
tri rat 16n ma hau hét cac toa khéac gap phai.
Mt khéac, md hinh cua cac toa an hon hop
Vvé6i su két hop thuc tién tu phap qudc gia va
chuyé&n mén quéc té, dong thoi tap hop cac
chuyén gia phap li trong nudc va nudc ngoai
c6 thé khuyén khich va ting cudng hop tac

4 Office of the United Nations High Commissioner
for Human Rights (2008), Rule of Law Tools for
Post Conflict States: Maximizing the Legacy of
Hybrid Courts, tr. 17 - 21.

4 Residual Special Court for Sierra Leone Fact Sheet,
https://rscsl.org/#:~:text=The%20Special%20Court
%20for%20Sierra%20Leone%20was%20set%20up
%20in,1991%2D2002)%20civil%20war, truy cap
23/7/2024.
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hon nira giita c4c qudc gia va cong dong
qudc té vé viéc dam bao va thuc thi cong i,

5. Két luan

Hon 30 nam ké tir khi nhitng toa &n hinh
su hdn hop dau tién duoc thanh 1ap, cac toa
hinh su hén hop di c6 vai trd quan trong
trong truy té cac ca nhan pham toi 4c qudc té
nghiém trong nhat nhu t6i diét chung, toi ac
chéng loai nguoi. Toa dic biét Siera Leone
la minh chting cho mo hinh két hop dau tién
ctia cac toa hinh sy hon hop, 1a mot vi du da
dugc chang minh rang md hinh két hop giira
chu quyén qudc gia duoc bd sung bai quan
hé d6i tac qudc té 1a hiéu qua. Trén thuc té,
day 1a toa an hinh sy quéc té dau tién ké tir
Nuremberg c6 tru s tai qudc gia xay ra toi
ac va duoc tai tro boi cac khoan dong gop tu
nguyén, dong thoi ciing 1a toa 4n dau tién xét
xtr thanh cong mot nguyén thu qudc gia vao
thoi diém bi truy t6 (Charles Taylor - cuu
Téng théng Liberia). Pay ciing 13 toa an dau
tién trong lich sir xét xir cac toi danh lién
quan dén viéc nhap ngil, tuyén quan, cudng
btrc gia nhap quan doi, hoac sir dung tré em
di linh; tan cong lyc luong gin giir hoa binh,
hon nhan cudng bc.

Sy ra doi cua c4c toa an ndy phan &nh quyét
tdm cuia cac quéc gia trong viéc chim dut tinh
trang xung dot, noi chién dé nhitng ké da thuc
hién cac hanh vi pham t6i lot ludi phap luat,
ngan ngira nhiing toi ac tiép dién trong tuong
lai, dem lai cong li cho cac nan nhan va gop
phan 6n dinh hoa binh va an ninh thé gidi.

Mic di con nhitng han ché nhung toa an
hinh sy hon hop van la mot mo hinh ma cac
qudc gia co thé lra chon trong tién trinh thic
day cong Ii va dong gop quan trong dbi véi su
phét trién cua luat hinh sy quéc té. Su két hop
cua yéu t6 quédc té va qudc gia cua cac toad
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hinh su hdn hop mot mat gitp toa an thuc
hién tét nhiém vu, chic ning ctia minh, mit
khac ciing dam bao viéc tén trong chu quyén
cua cac qudc gia, dong thoi hd trg quéc gia
trong viéc cang ¢6 va hoan thién hé thng tu
phép thdng qua su hop tac cuia cac tham phén,
cong té vién caa qudc gia voi cac tham phan,
cong té vién hay nhan vién quéc té trong qua
trinh thuc thi chirc nang, nhiém vu cua minh./.
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