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T6m tdt: Cong chiing hé so doanh nghiép 1a hoat déng can thiét trong qua trinh thanh ldp va phét
trién cong ti, gitip thiic ddy 10ng tin va sy an toan trong nhiéu giao dich truyén thong va hién dai. Tuy
nhién, tai Viét Nam hién nay cac giao dich hay ho so doanh nghiép chira quy dinh bdt bugc phdi cong
chitng. Viéc thiéu tinh xac thuc trong ho so doanh nghiép c6 kha ndng xdy ra nhiing tranh chdp hodc
bi ké gian loi dung ldp hé so khang nham thyc hién nhiing hanh vi vi pham phap ludt. Vi vay, viéc quy
dinh cdng chiing bat bugc hé so doanh nghiép la diéu can thiét, nham hurdng dén muc tiéu kép la phat
huy vai trd cua cong ching va dong b véi cdc quy dinh phap lugt cé lién quan. Bai viét nghién citu
kinh nghiém phap lugt mét so quéc gia trén thé gidi, dién hinh nhw Hoa Ky, Bi, Indonesia, Lién minh
chau Au vé cong ching ho so doanh nghiép. Trén co sé ké thira ¢6 chon loc, bai viét hudng dén de
xuat hoan thién phap ludt vé cong chiing hé so doanh nghiép tai Viét Nam trong thoi gian téi.
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NOTARISATION OF BUSINESS RECORDS - LEGAL EXPERIENCE OF SOME COUNTRIES
IN THE WORLD AND SUGGESTIONS FOR VIETNAM

Abstract: Notarisation of business records is an essential activity in the process of establishing
and developing a company, which contributes to promoting trust and safety in many traditional and
modern transactions. However, in Vietnam, transactions or business records are not required to be
notarised. The lack of authentication in business records can lead to disputes or be exploited by
criminals to create falsified records to commit illegal acts. Therefore, it is necessary to stipulate
mandatory notarisation of business records with the dual goal of promoting the role of notarisation
and synchronising with relevant legal provisions. The article studies the legal experience of the United
States, Belgium, Indonesia, and the European Union on notarising business records. On the basis of
selective inheritance, the article aims to make recommendations to improve the law on notarisation of
business records in Vietnam in the coming time.
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dau tu, san xuit, kinh doanh. Bé phat trién
doanh nghiép, phap luat Viét Nam dang nd
luc don gian hoa thu tuc hanh chinh, tinh
gon cac diéu kién kinh doanh dé céc chu thé
trong x& hoi c6 diéu kién tét nhat khi tham
gia vao nén kinh té. Tuy nhién, diéu nay co
thé tao ra nhitng k& ho phap |i trong tha tuc
thanh lap doanh nghiép, nhiéu ddi trong da
loi dung dé thuc hién nhitng hanh vi tréi
phép luat nhu: gia mao hd so doanh nghiép,
nang khéng vén diéu 1¢, thué nguoi dang tén
doanh nghi¢p?, thanh I1ap doanh nghiép nham
nhitng muc dich phi phap nhu: ban hoa don?,
trén thué, rira tién, thao ting gia ca thi truong,
gian lan trong dau gia, diu thau... Bén canh
hd so thanh 1ap doanh nghiép, nhiéu hé so,
giao dich trong qué trinh hoat dong cua doanh
nghiép khong dugc kiém soéat chat chg, dan
dén nhitng hanh vi nhu gia mao chit ki trong
c4c bién ban hop, nghi quyét quan trong cua
doanh nghiép, thué nguoi dung tén c6 phan,
lap khdng ho so vay, giao dich nham truc
lgi... C6 thé minh chang bang hang loat
nhitng vu dai an dién hinh nhu vu V. T. P,
thong qua lap khéng hd so thanh 1ap doanh
nghiép va hd so giao dich, mot ca nhan co
thé thao ting 95% c6 phan cia mot ngan

1 Minh Ngoc (2024), Vu &n Trinh Vin Quyét FLC:
Nhiéu bi céo khai nhdn chi duwoc nho dimg tén,
https://phunuvietnam.vn/vu-an-trinh-van-quyet-flc-
nhieu-bi-cao-khai-nhan-chi-duoc-nho-dung-ten-2024
0722183955698.htm, truy cap 19/8/2024.

2 Hoang Hai, Nguydn Ngoc (2024), Khéi té 16 doi
twong trong dwong ddy mua ban trai phép hoa don,
tron thué véi tong sé tien hon 3.200 ti dong,
https://bocongan.gov.vn/tin-an-ninh-trat-tu/khoi-to-
16-doi-tuong-trong-duong-day-mua-ban-trai-phep-
hoa-don-tron-thue-voi-tong-so-tien-hon-3200-ty-dong-
d22-t40186.html, truy cap 19/8/2024.
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hang thuong mai ¢c6 phan, gay ra nhiéu hé
luy cho xa hoi®.

Giai phép hitu hiéu nhit cho céc van dé
néu trén 1a can co co ché kiém soat tinh xac
thuc cua céc hd so doanh nghiép. Trén thé
gidi, van dé nay khong mai, mot sé quéc gia
nhu Hoa Ky, Bi, Indonesia hay Lién minh
chau Au giai quyét bang quy dinh bat budc
cdng ching hd so doanh nghiép. Cong ddng,
dan cu va cha thé hoat dong kinh doanh
thuong dya vao dich vu cdng chimg dé thyuc
hién giao dich phap li, cling tor d6 cong
ching dwoc xem 1a can thiét & cip do toan
cau, dong vai tro 1a tién than cua cong li*.
Nhu cau can c6 cdng ching vién dé cong
chang céc giao dich va ho so doanh nghiép
la quan trong dé phét trién cong ti c6 tu cach
phap nhan. Hoat dong cbéng chung dugc
nhiéu hé théng phép luat trén thé gisi thua
nhan, nham dam bao sy minh bach trong
cong bd hd so doanh nghiép, dam bao quyén
lgi cua c&c bén trong c&c giao dich kinh
doanh va dé dang cho cong tac quan ly cua
co quan nha nudc ¢ tham quyén. Vi thé can
nghién cau kinh nghiém cac quéc gia va dua
ra khuyén nghi cho Viét Nam vé cong chung
hd so doanh nghiép.

3 Ngo Nguyén (2024), Xét xir “dai an lich su” Van
Thinh Phat: Gan 95% tai san cia Truong My Lan
¢6 dwoc do thao ting SCB, https://baodautu.vn/xet-
Xu-dai-an-lich-su-van-thinh-phat-gan-95-tai-san-cua-
truong-my-lan-co-duoc-do-thao-tung-sch-d212149.html,
truy cép 19/8/2024.

4 Putri, K. M., Anwary, l., & Haiti, D (2022),
“Kewajiban Notaris melakukan Pembacaan dan
Penandatanganan Akta di Depan Semua Pihak
secara Bersama-Sama”, Notary Law Journal, 1(2),
tr. 157 - 175. https://doi.org/10.32801/nolaj.v1i2.21,
truy cap 14/01/2025.
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2. Khéi niém hd so' doanh nghiép va
cdng chitng hé so doanh nghiép

Theo khoan 10 Diéu 2 Luat Luu trit nim
2011: “Ho so la mét tap tai lidu co lién quan
Véi nhau vé mét véan dé, mgt su viéc, mgt doi
trong cu thé hodc 6 dic diém chung, hinh
thanh trong qua trinh theo ddi, gidi quyét
cong viéc thugc pham vi chire nang, nhiém
Vu Ciia co quan, t6 chic, ca nhan”. Trong
do, tai liéu la vat mang tin dugc hinh thanh
trong qua trinh hoat dong cia co quan, to
chuc, c& nhan. Tai liéu bao gdm van ban, dy
an, ban vé thiét ké, ban dd, cong trinh nghién
ctru, s6 sach, biéu thong ké&; &m ban, duong
ban phim, anh, vi phim; bang, dia ghi am,
ghi hinh; tai liéu dién ta; ban thao tac pham
van hoc, nghé thuat; s6 cong tac, nhat ki, hoi
ki, but tich, tai liéu viét tay; tranh vé& hoac in;
an pham va céc vat mang tin khac (khoan 2
Piéu 2 Luat Luu trit nam 2011).

Ho so doanh nghiép c6 thé duogc hiéu la
c4c tai liéu co lién quan dén mot van dé, mot
su kién trong sudt qué trinh thanh 1ap hoat
dong dén cham dut hoat dong cia mot doanh
nghiép, trong d6 co thé chia co ban thanh 3
loai: 1) Ho so thanh 1ap doanh nghiép; 2) HO
so trong qua trinh hoat dong cua doanh
nghiép (diéu 1¢, hd so cac cudc hop trong
doanh nghiép, hd so cac giao dich...); 3) Hb
so cham dut hoat dong cua doanh nghiép.
Theo cach hiéu nay, hd so doanh nghiép rat
rong la tap hop tat ca céc tai liéu lién quan
dén doanh nghiép. Trong khuon kho bai viét
nay, nghién ctu nhitng hd so quan trong tir
kinh nghiém cac quéc gia va theo thuc tién
tai Viét Nam can thiét phai cong chung dé
dam bao tinh xéc thuc, gébm: 1) Ho so thanh
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lap doanh nghiép; 2) Biéu 1é cong ti (diéu l¢
lan dau va cac diéu Ié stra ddi trong sudt qua
trinh hoat dong; 3) Tai liéu phap li cia doanh
nghiép: hd so cac cudc hop, hd so cac giao
dich quan trong.

cong chang hd so doanh nghiép duoc
hiéu 1a viéc céng ching vién cia mot to
chtc hanh nghé cdng ching chiing nhan tinh
xac thuc, hop phédp cua cac tai liéu quan
trong trong doanh nghiép gom tai liéu chinh
cua doanh nghiép, tai liéu kinh doanh va tai
liéu phép i caa doanh nghiép theo yéu cau
cua t6 chirc, ca nhan hodc theo quy dinh bat
budc cua phép luat. Hoat dong cong ching
dugc xem nhu thé ché trung tam cua dong
ho Dan luat xuat hién tir thé ki XI11°. Pay 1a
hoat dong kha quan trong trong quan i kinh
té, bai thong qua céng chung da tao ra cac
tai liéu mang tinh thuyét phuc khong thé bac
bo, dam bao rang thong tin dugc dé cap la
chinh xac. Trong do6 viéc cong chung cac tai
lidu c6 thé ké dén nhu xac dinh tu cach phap
li caa cong ti, x&c minh hd so phap 1i tao
diéu kién thuan loi giao dich, bao mat chéng
trom cap thong tin®. Néu khong cé hé thong

5 Ivan Miloti¢ (2018), “Historical Uniformity and
Diversity of Notaries in the Shadow of Their
Modern Transformation, in Transformation of Civil
Justice. lus Gentium: Comparative Perspectives
on Law and Justice, vol 707, Springer, Cham, DOI:
10.1007/978-3-319-97358-6_21

® Tajana Petrovi¢ (2022), “The Impact of the Notary
Profession on Money Laundering Risk Assessment”,
International  Scientific  Conference EMAN
Economics & Management: How to Cope With
Disrupted Times, DOI: 10.31410/EMAN.2022.275,
https://www.researchgate.net/publication/36538722
9 _EMAN_2022_-_Economics_Management_How
_to_ Cope_with_Disrupted_Times CONFERENCE _
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céng ching hd so doanh nghiép khi thanh
lap hodc thay dbi diéu 1& d& dan dén hanh vi
vi pham phép luat, kho phéat hién hanh vi vi
pham, tod &n thiéu su hd trg chuyén mén
trong qua trinh xét xtr vu an. Trong bdi canh
phat trién kinh té, hé théng cong chung
khéng chi gop phan tao ra dich vy phap li
don thuan ma con thé hién tinh minh bach,
kiém soat cac thong tin thay doi trong qua
trinh hoat dong cua doanh nghiép, dam bao
quyén lgi cua bén tha ba khi thuc hién giao
dich véi doanh nghiép do.

3. Quy dinh phéap luat mét sé quéc gia
vé cong chitng hé so' doanh nghigp

Tai Bi, biéu 73 B6 luat Cong ti nim
1999 quy dinh: “Ban trich luc tai liéu cong
ti phdi dwoc cong chitng vién ki doi véi cac
vin ban xac thuc va doi véi cac van ban c6
chiz ki c& nhan phdi duroc tdt ca cdc doi tac
cung nhau ki riéng hodc mét trong s¢ ho
dege nhitng ngueoi khdc ity quyén thiee hién”.
Viéc cong chiing hd so doanh nghiép tai Bi
1a thu tuc bat budc dau tién khi bat dau hoat
dong kinh doanh. Mau don nay phai dugc ki
trugc mat cdng chung vién dé chinh thac
dang ki cong ti voi co quan co tham quyén
cua Bi, cong b dén cong ching trong vong
15 ngay théng qua trang website chinh thuc
cua Moniteur Belge (Piéu 475)°. Bén canh
do, Sac lénh Hoang gia nam 2001 dit ra yéu
cau vé thdng tin ma Moniteur Belge cong b

PROCEEDINGS, truy cap 14/01/2025.

" Luat Chuong trinh | ngay 24//12/2002 cua Bi (The
Programme Law | of 24 December 2002 of
Belgium), https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:62022CC023, truy cap
14/01/2025.
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phai dam bao tinh nguyén ban, khéng chinh
stra hay bién tap dudi bat ki hinh thic nao
(Diéu 11)8.

Ngoai ra, phap luat Bi ciing dat ra yéu
cau bat budc ddi voi cong ching hd so thay
dbi diéu Ié doanh nghiép trong qué trinh hoat
dong. Y&u cau vé thu tuc cdng chitng va cong
bé cong khai ciing thuc hién twong tu nhu khi
dang ki diéu 1¢ cong ti ban dau. Ban chat cua
viéc cong bd thong tin tai Moniteur Belge la
cong khai xuat ban va luu trir tai liéu chinh
thirc cua doanh nghiép cho bén tha ba. Thuc
hién diéu nay giup hé théng phép luat cong ti
minh bach, dat dugc muc tiéu kép la vira dam
bao tinh xéac thyc trong hd so doanh nghiép
va an toan phép li cho cac giao dich cua cac
chi thé khéc voi cong ti. Theo Didu 2,
Chuong 3 Luat Dich vy tu phap cong Lién
bang ndm 2019, ho so thanh lap ban dau cua
phap nhan, diéu I¢ phap nhan va céac ban stra
dbi diéu Ié bat budc phai cong chung®. Ho so
ban dau gom: 1) Ching thu thanh 14p trong
d6 c6 danh tinh nguoi sang 1ap, muc dich
cua cdng ti, cac giao dich cho viéc thanh lap;
2) biéu Ié cong ti ban dau phai thé hién cac
noi dung: tén céng ti, tru sa, von, thanh vién,
quy tic hoat dong... Riéng viéc xac thyc von
gop, bat budoc phai diang ki tai ngan hang
danh cho doanh nghiép (Banque-Carrefour
des Entreprises) va chuyén vén vao tai

8 Sic lénh Hoang gia Bi nam 2001 (The Royal
Decree 2001 of Belgium), https://journals.sas.ac.
uk/deeslr/article/view/2316, truy cap 14/01/2025.

® Dich vu tu phdp cong Lién bang cta Bi nim 2019
(Service public federal justice of Belgium 2019),
https://legislation.coop/sites/default/files/2022-11/
Belgium_law.pdf, truy cap 15/01/2025.
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khoan cua cong ti dugc mo tai day, sau do
ngan hang s& cap chung thu xac nhan vén
gdp dad du nhu cam két trong vin ban thanh
lap va diéu 18%°. H6 so cac giao dich va hd so
cac cudc hop quan trong bat budc cong
chang khi thudc truong hop bit budc theo
Luat Dich vu tu phap cong nam 2019 nhu
gidy uy quyén, giao dich lién quan dén bét
dong san...

Duéi goc do vé bao vé dir lieu cong ti,
viéc cng chizng hd so doanh nghiép va cong
khai cac thong tin sau khi cong chimg dugc
xem la phu hgp véi Chi thi 2017/1132 cua
Lién minh chau Au vé bién phap ngoai hanh
chinh hoac tu phap mang tinh phong ngua
tai thoi diém thanh lap cong ti, van ban sira
dbi ddi véi tai liu dé duoc 1ap hodc chung
nhan theo dung trinh ty phap I (Piéu 10)*.
C6 thé thay, Chi thi duoc xay dung dya trén
khuyén nghi céc bién phap hitu hiéu nham
chang nhan ho so doanh nghiép, hanh vi
phap 1i nay duoc xem la kiém soét dir liéu
doanh nghiép. Piéu nay duoc thé hién rd
thong qua An l¢ C-231/22 tai Lién minh
chau Au. C6 thé thay, viéc cong bd thong tin

1 Ping ki doanh nghiép véi Ngan hang danh cho
doanh nghiép nam 2019 (Inscrivez votre entreprise
a la Banque-Carrefour des Entreprises 2019),
https://business.belgium.be/ fr/creer_votre_entreprise/
immatriculation_a_la_banque_carrefour_des_entrep
rises, truy cap 15/01/2025.

11 Chi thi (EU) 2017/1132 cua Nghi vién Chau Au va
Hoi dong chau Au ngay 14/6/2017 lién quan dén
mot s khia canh cua luat cong ti (Directive (EU)
2017/1132 of the European Parliament and of the
Council of 14 June 2017 relating to certain aspects of
company law), https://eur-lex.europa.eu/eli/dir/2017/
1132/oj/eng, truy cap 14/01/2025.
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doanh nghiép sau khi cong chimg dwoc xuét
ban va luu trit cac tai liéu chinh thuc trén
website caa nha nudc, nhim muc dich bao
vé hiéu qua va toan dién cho céc chu thé dir
liéu, day duoc coi 1a don vi kiém soat hd so
doanh nghiép?, phu hop véi Quy dinh vé
bao vé dir liéu chung tai Lién minh chau Au
(Diéu 4)%,

Tai Hoa Ky, dich vu cong chung dam
bao tinh hop phép cua giao dich, van ban
duoc thé hién trong luat tiéu bang. Céc tai
liéu yéu cau bat budc cong ching tai Hoa Ky
duoc chia thanh ba loai chinh 1a: Tai liéu tai
chinh; tai ligu kinh doanh; tai liéu phap Ii.
Déi voi doanh nghiép, ngay khi nop diéu 1é
thanh 1ap cong ti, nha dau tu va cha so hitu
cong ti phai cong chimg diéu 1& thanh lap
cong ti dé tranh cac rao can phép Ii tiém
an'*. Néu khong cong chung, diéu Ié thanh
lap cong ti s& khong duoc chap nhan.

12 Case C-231/22 Belgian State v Data Protection
Authority, https://eur-lex.europa.eu/legal-content/
EN/TXT/HTML/?uri=CELEX:62022CC0231, truy
cap 17/8/2024.

13 Quy dinh (EU) 2016/679 cua Nghi vién chau Au va
Hoi dong chau Au ngay 27/4/2016 vé& bao vé cé
nhan lién quan dén viéc xur Ii dir liéu ca nhan va
viéc tu do di chuyén dir liéu do, bai bo Chi thi
95/46/EC (Regulation (EU) 2016/679 of the
European Parliament and of the Council of 27
April 2016 on the protection of natural persons
with regard to the processing of personal data and
on the free movement of such data, and repealing
Directive 95/46/EC), https://eur-lex.europa. eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32016R0679,
truy cap 14/01/2025.

14 Blue Notary (2022), Legal Documents Required
to Start a Business, https://bluenotary.us/legal-
documents-required-to-start-a-business/, truy cap
19/8/2024.
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O mdi tiéu bang, huéng dan vé hanh
nghé va thua tuc cong chang duoc thong doc
bang ban hanh s6 tay hanh nghé cong ching
(Notary Public Handbook). Tai bang California,
viéc bat buoc coéng ching hé so doanh
nghiép dit ra yéu cau dbi véi cong ti ¢ phan
va cOng ti trach nhiém htru han. Sau khi thuc
hién viéc cong chiing hd so doanh nghiép,
cdng chang vién sé nop ching thu cho tong
thu ki tiéu bang California (the California
Secretary of State). Tiép do, cong ti co phan
phai nop bao cao thong tin hang nidm vao
thang dang ki v6i Tong thu ki tiéu bang
California. Bi véi cac cong ti trach nhiem
hitu han phai ndp hai naim mot lan vao thang
dang ki ctia cac nam chan hoic Ié dya trén
nam dang ki. Tat ca cac doanh nghiép phai
nop béo cao thong tin khi thong tin thay doi
va phai nop bao céo thdong tin méi khi nguoi
dai dién phuc vu thu tuc t§ tung cua ho tir
chirc hoidc hét nhiem kit®.

Indonesia ban hanh Nghi dinh s6 M01
PR.08.01 nam 1996 vé viéc dang ki ching thu
thanh 1ap cong ti thdng qua xay dung hé théng
quan li phap nhan, duoc goi la SISMINBAKUM.
Luat nay phac thao viéc trién khai hé théng
quan |i thuc thé phap Ii tai Tong cuc quan |i
phép Ii cuia Bo Tu phap va Nhan quyén
Cong hoa Indonesia. Pong thoi, Bicu 2 Nghi
dinh s6 M.01-HT.01.01 nim 2000% ciing

15 California Secretary of State, Frequently Asked
Questions,  https://www.sos.ca.gov/business-programs/
business-entities/fags, truy cap 14/01/2025.

16 The Decree of the Minister of Justice and Human
Rights of the Republic of Indonesia Number M-
01.HT.01.01 of 2000 concerning Implementation
of the Legal Entity Administration System of the
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quy dinh rd thu tuc phé chuan thanh lap va
thay dbi théng tin cong ti. Quy dinh nay
dugc duy tri trong Luat Cong ti Indonesia
nim 2007, stta d6i nam 2022'7. Nhu vay,
thong qua hai van ban cha dao nay quy trinh
cong chung hd so thanh 1ap doanh nghiép
tai Indonesia dugc thuc hién: 1) Nguoi sang
lap cong ti ki va nop truc tiép don xin cap
gidy chang nhan thanh lap, to trinh va don
xin phé duyét thay doi thong tin doanh nghiép;
2) Cong chung vién giam sat viéc 1ap ho so
thanh lap phai thira nhan tu cach dai dién
cua nguoi sang lap coéng ti va van ban duoc
yéu cau; 3) Chung thu thanh 1ap hoic vin
ban sira doi diéu 18 cong ti duoc cdng ching
vién nop 1én Bo truong BO Tu phap va
Nhan quyén dé duoc phé chuan; 4) Céng
chung vién truy cap vao SISMINBAKUM
thé hién toan bo dir liu céng ching vé hd
so doanh nghiép®.

Directorate General of General Laws of the
Ministry of Justice and Human Rights of the
Republic of Indonesia, https://sdppi.kominfo.go.id/
downloads/40/20120306145934-01-

2011 Decree_of Menkominfo_on_Second_Amen
dment_to_Decree_no.pdf, truy cap 15/01/2025.

7 Luat Cong ti Indonesia nim 2007, sira d6i nam
2022 (The law of the Republic of Indonesia number
40 of 2007), https://cdn.indonesia-investments. com/
documents/Company-Law-Indonesia-Law-No.-40-
of-2007-on-Limited-Liability-Companies-Indonesia-
Investments.pdf, https://jdih.setkab.go.id/PUUdoc/
176882/Perpu_Nomor_2_Tahun_2022.pdf,  truy
cap 15/01/2025.

18 Cac diéu 7, 21, 90, 128 Luat Cong ti Indonesia nim
2007 stra d6i nam 2022 (The law of the Republic of
Indonesia number 40 of 2007), https://cdn.
indonesia-investments.com/documents/Company-
Law-Indonesia-Law-No.-40-0f-2007-on-Limited-
Liability-Companies-Indonesia-Investments.pdf,
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Nhu vay, tai Hoa Ky, Bi, Indonesia, Lién
minh chau Au déu quy dinh bit budc thuc
hién cong ching hd so doanh nghiép nham
vao muc tiéu kiém soat théng tin cia doanh
nghiép. Tuy nhién, néu Hoa Ky tap trung
vao viéc cong chang, tur @6 thuc hién nhiém
vu béo cdo hoat dong phap nhan hing nim
thi Bi, Indonesia va Lién minh chau Au
huéng dén viéc cong khai thdng tin cong
ching cho céng ching sau khi chung thu
dugc hoan thanh. C6 thé thiy, du voéi muc
tiéu quan i hay minh bach théng tin cho bén
thir ba thi viéc cong ching hd so doanh
nghiép dam bao tinh chac chan vé mat phap
li va long tin trong giao dich thuong mai, tu
do6 thiic day phat trién binh 6n nén kinh té.

Theo phan tich ¢ trén, c6 thé thiy phap
luat cua Hoa Ky, Bi, Indonesia, Lién minh
chau Au vé cong chung ho so doanh nghiép
c6 nhiing diém chung la:

Thiz nhat, phap luat mdi qudc gia quy
dinh vé ho so dang ki c6 khéc biét, tuy nhién
ching thu thanh 14p va diéu 1¢ doanh nghiép
dugc xac dinh 1a hd so quan trong bat budc
phai cdng chung.

Thet hai, thoi diém cong ching gom khi
dang ki thanh 1ap va khi stra d6i diéu 18 trong
qua trinh hoat dong.

Thi ba, viéc cong chiing hd so doanh
nghiép duoc dit ra ddi voi cac doanh nghiép
¢ tu cach phap nhan.

Thet tue, thi tuc cdng ching hd so doanh
nghiép chit ché va dugc cdng khai 1én cong
thdng tin doanh nghiép dé ngudi dan co thé
tiép can.

https://jdih.setkab.go.id/PUUdoc/176882/Perpu_No
mor_2_Tahun_2022.pdf, truy cap 15/01/2025.
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4. Thuc trang xac thuc hd so doanh
nghiép tai Viét Nam hién nay, sw can thiét
phai bit budc cong ching hd so doanh
nghiép va mét sé khuyén nghi

4.1. Thuc trang xac thuc hé so doanh
nghiép tai Viét Nam hién nay

Hién nay, phap luat Viét Nam khdng quy
dinh bit budc cdng ching hd so doanh
nghiép. Tha tuc thanh lap don gian dén mirc
chi can ban sao can cudc cdng dan 1a co thé
ding ki thanh 1ap doanh nghiép®®, kéo theo
d6 nhiéu hé luy xa hoi nhu:

Thit nhdt, danh cap thdng tin ca nhan cua
ngudi khac dé thanh lap doanh nghiép. Do
khong ¢ co ché kiém soét tinh xéc thyuc cua
hd so doanh nghiép, chi can ¢6 ban sao cin
cudc cong dan, théng qua cong thdng tin
qudc gia vé ding ki doanh nghiép 1a c6 thé
dé dang thuc hién viéc ding ki thanh 1ap
doanh nghiép. Nhiéu vu dugc ghi nhan trén
thuc té nhu vu anh N.T.L., trugc Tét Nguyén
dan Giap Thin, tinh c& trong luc huéng dan
nguoi ban tra ciu ma sé thué bang sé can
cudc cong dan trén hé thong dién tir, anh rat
bt ngo khi thdy minh dang dung tén giam
dbc, dai dién phép luat cho Coéng ti TNHH
Dich vu ki thuat thuong mai B.A.P. Theo S&
Ké hoach va Pau tu Thanh phé HS Chi
Minh, hd so ding ki thanh lap Cong ti
TNHH Dich vu ki thuat thuong mai D.A.P.
duoc nop qua codng thdng tin qubc gia vé

19 Minh Minh (2024), Tir viu Van Thinh Phdt, dé nghj
bat bugc coéng ching ho so doanh nghiép,
https://www.tinnhanhchungkhoan.vn/tu-vu-van-
thinh-phat-de-nghi-bat-buoc-cong-chung-ho-so-
doanh-nghiep-post347557.html, truy cap 19/8/2024.

27


https://jdih.setkab.go.id/PUUdoc/176882/Perpu_Nomor_2_Tahun_2022.pdf
https://jdih.setkab.go.id/PUUdoc/176882/Perpu_Nomor_2_Tahun_2022.pdf
https://www.tinnhanhchungkhoan.vn/tu-vu-van-thinh-phat-de-nghi-bat-buoc-cong-chung-ho-so-doanh-nghiep-post347557.html
https://www.tinnhanhchungkhoan.vn/tu-vu-van-thinh-phat-de-nghi-bat-buoc-cong-chung-ho-so-doanh-nghiep-post347557.html
https://www.tinnhanhchungkhoan.vn/tu-vu-van-thinh-phat-de-nghi-bat-buoc-cong-chung-ho-so-doanh-nghiep-post347557.html

NGHIEN CUU - TRAO POI

dang ki doanh nghiép boi tai khoan dang ki
kinh doanh mang tén N.T.L.; hd so co cac
gidy to theo quy dinh néu trén thé hién chi
ki cua 6ng N.T.L. va ban sao can cudc cong
dan mang tén N.T.L. (c6 sao y, chung thuc
ban sao theo quy dinh)?.

Thur hai, thué nguoi dang tén thanh lap
doanh nghiép. Viéc thué nguoi dung tén
thanh lap doanh nghiép, thué ngudi diing tén
phan vén gop, ¢ phan ghi nhan tir nhiing
nam 1990 nhu vu dai an M.P. — E., T.M.P.
da 1ap ra 47 cong ti “ma”, nho va thué nguoi
dang tén nham muyc dich vay von ngan hang
hay gan day vu an T.V.Q. thué ngudi dung
tén s& hitu c6 phan dé nang khdng vén.

Thiz ba, khai khéng von diéu 1&é ma
khong dugc chang thyc, kiém soat?. Hanh
vi khai khéng vén diéu 1é ¢ thé xut phaét tur
nhiéu 1i do nhung li do hang dau 1a nham tim
kiém lgi nhuan trong kinh doanh. Vén diéu
I¢ cua doanh nghiép 1a thong tin co s& cho
dbi tac, khach hang khi xem xét hop tac kinh
doanh véi doanh nghiégp?2.

Dbi véi ho so trong qué trinh hoat dong
cua doanh nghiép, phép luat Viét Nam cling

20 | g Thu (2024), Céng an diéu tra 1am r& vu ddnh
cap thong tin thanh Idp doanh nghiép “ma”,
https://haiquanonline.com.vn/cong-an-dieu-tra-lam-
ro-vu-danh-cap-thong-tin-thanh-lap-doanh-nghiep-
ma-184283.html, truy cap 19/8/2024.

21 43 Thi Kim Phuéc (2021), Thuc trang gop von
“4o” khi dang ki doanh nghiép, https://digital.lib.
ueh.edu.vn/handle/UEH/63304, truy cap 19/8/2024.

22 Phan Huy Quyén (2022), Vi sao doanh nghiép
khdng ngan ngai khai khong von diéu 12,
https://thesaigontimes.vn/vi-sao-doanh-nghiep-
khong-ngan-ngai-khai-khong-von-dieu-le/, truy cap
19/8/2024.
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khong bat bugc cdng ching cing nhu
khéng c6 co ché kiém soat tinh xac thuc cua
cé4c tai lidu hd so d6. Nhirng hé luy ghi nhan
trén thuc té nhu: 1) Hién twong lam quyén
cua nguoi dai dién theo phap luat. Vu an
V.T.P., bang thi doan thué ngudi ding tén
c6 phan, T.M.L. di ndm gi& 95% c6 phan
cua Ngén hang S., thao tung cdc hoat dong
ctiia ngan hang, ki khéng cac ho so vay von
gay thit thoat tai san cua ngan hang SCB%;
2) Hién tugng nho nguoi dung tén va lam
gia hd so nham nang khdng vén trong qua
trinh hoat dong, dién hinh nhu vy &n T.V.Q.
thué ngudi dung tén so hitu c6 phan dé
nang khéng vén nhiam thao tdng thi trudng
chirng khoan?*,

Qua mét sé vu viéc thuc té cho thdy cac
tha doan loi dung ké ho cua thu tuc thanh lap
va hoat dong cua doanh nghiép ngay cang
tinh vi, gay ra nhirng hé luy khdng nho cho
x& hoi. Do d6 can cap thiét giai quyét cac
van dé trén va mot trong cac giai phap quan
trong dugc dua ra 1a bat budc cdng ching hd
so doanh nghiép.

4.2. Mgt sé khuyeén ngh;

Thiz nhdt, can quy dinh viéc bat budc
cdng chiing cac hd so quan trong cua doanh
nghiép, phan loai nhitng hd so bit bugc cong

2 Quéc Théing (2024), Ba Truong My Lan khéc, noi
“phdi tra gid qua dat”, https://vnexpress.net/ba-
truong-my-lan-khoc-noi-phai-tra-gia-qua-dat-4802
853.html, truy cap 19/8/2024.

24 Tuyén Phan (2024), Vu an Trinh Van Quyét: 'Man
kich' nang khong vén tir 1,5 ti lén téi 4.300 t,
https://thanhnien.vn/vu-an-trinh-van-quyet-man-
kich-nang-khong-von-tu-15-ti-len-toi-4300-ti-1852
40227003722801.htm, truy cap 19/8/2024.
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chang, nhitng hd so khong bat bugc cong
ching theo hudng liét ké cu thé. Theo do,
nhitng loai hd so bit budc cong chung la
nhitng hd so lién quan dén quyén va nghia
vu cong ti, cac thong tin tai chinh quan trong
gilp minh bach théng tin doanh nghiép. Viéc
lap diéu Ié doanh nghiép 1a budc khoi dau dé
xay duyng cong ti moi, tuy nhién thong tin
cap nhat méi cta doanh nghiép trong qué
trinh hoat dong ciing can c6 su kiém soat tir
cbng t&c quan li cua nha nudc.

Téc gia dé xuat quy dinh cong ching bit
buoc ho so thanh 1ap doanh nghiép ddi véi
doanh nghiép tu nhan, trdnh viéc ké gian st
dung théng tin cia ngudi khac dé dang ki
doanh nghiép, khai khéng vén ciing nhu cac
thong tin quan trong, diéu 1& doanh nghiép
d6i voi céc loai hinh doanh nghiép co tu
cach phap nhan khi dang ki thanh 1ap va
cdng ching ban sira doi didu 18 trong qua
trinh hoat déng cua doanh nghiép do.

Téc gia dé xuat cong chang hd so doanh
nghiép trong hai thoi diém, cu thé: 1) Ho so
va diéu Ié lan dau cong chiing vao thoi diém
dang ki thanh 1ap doanh nghiép; 2) Piéu 18
sta d6i cong ching tai thoi diém stra doi
trong qua trinh hoat dong cua doanh nghiép.
Vé noi dung xac thuc 1a cac noi dung quan
trong trong diéu 18 gdm ngudi thanh 1ap, von
gop, tru so, chir ki cua nguoi dai dién theo
phép luat... Ngoai ra nhiing hd so quan trong
khac trong qué trinh hoat dong cua doanh
nghiép ciing can can nhic bd sung vao Luat
Cong ching nam 2024 nhu bién ban cudc
hop cua cong ti ¢ thay d6i co ban vé thong
tin doanh nghiép (cap nhat vé& nhan su quan
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li diéu hanh, thay déi dia chi doanh nghiép,
cap nhat va xac thuc chir ki cua ngudi quan
Ii doanh nghiép...).

Thet hai, can thiét xay dung tha tuc cong
chung hd so doanh nghiép chit ché. Theo
d6, quy trinh cong chung diéu 1& doanh
nghiép théng qua ca hinh thac truc tiép va
tryc tuyén. Du dudi hinh thirc nao quéa trinh
nay ciing can c6 sy hién dién cua cac thanh
vién sang lap, théng nhat khau xac nhan
viéc nop don. Bai viét d& xuit hoc tap kinh
nghiém cua Indonesia va&i quy trinh, tha tuc
nhu sau: 1) Nguoi sang lap cong ti ki va
nop hod so yéu cau cong chimg diéu 18 thanh
lap doanh nghiép hodc thay doi thong tin
doanh nghiép théng qua viéc nop tryc tiép
hoac cong chung dién ta; 2) Pbi vai cong
chting truc tiép, cong chang vién giam sat
viéc 1ap hd so thanh 1ap hodc sira d6i diéu Ié
doanh nghiép phai thtra nhan tu cach dai
dién cua nguoi sang lap cong ti va van ban
duogc yéu cau; dbi voi truong hop cong
chirmg dién tir, cong chung vién phai xac
thuc chit ki dé xéac thuc tai liéu va thua
nhan tu cach phap 1i cia ngudi quan li cong
ti; 3) Chung thu thanh 1ap hoac van ban sira
d6i diéu & cong ti dugc cong chung vién
nop I1én Bo truong B Cong thuong dé duoc
phé chuan; 4) Cong chang vién truy cap vao
cong thdng tin qudc gia vé doanh nghiép
thé hién toan bo dir liu céng ching vé hd
so doanh nghiép.

Thit ba, huéng dén cong khai thong tin
doanh nghiép sau khi cong chang lén Cong
thong tin dién tr cua Bo Cong thuong. Co
thé thiy, cong chitng hd so doanh nghiép néi
chung va diéu 1& doanh nghiép noi riéng
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khong chi thuc hién chic nang quan li nha
nudc ma con bao vé quyén va loi ich chinh
dang cho nhiéu bén lién quan. Tiép thu kinh
nghiém tir Bi vé& viéc cong khai thdng tin
doanh nghiép thong qua website Moniteur
Belge, Viét Nam can cho phép viéc luu trit
thong tin doanh nghiép sau khi céng ching
Ién Cong thong tin truc thudc quan i caa Bo
Cong thuwong, mién 1a dam bao tinh nguyén
ban, khong dugc bién tap hay chinh sua. Khi
thong tin co ban cua cong ti dugc cong khai
s& giup phat huy trdch nhiém xa hdéi cua
doanh nghiép, dong thoi dam bao quyén tiép
can thdng tin caa céng ching ddi voi hoat
dong kinh té.

Két luan

Pon gian hoa thu tuc hanh chinh, tao
diéu kién cho nha dau tw, ngudi san Xuat,
kinh doanh dugc thuan tién trong khoi
nghiép va trong qua trinh hoat dong kinh
doanh, Viét Nam da nd luc thyc hién va dat
dugc nhiéu thanh tyu trong phat trién kinh
té. Tuy nhién, viéc quy dinh don gian ddi
véi mot s6 tha tuc hanh chinh quan trong,
trong do c6 thu tuc thanh Iap doanh nghiép
va viéc kiém soét tinh xac thuc trong cac hd
so va tai liéu cua doanh nghiép trong qué
trinh hoat dong da dé lai nhiéu hé luy trong
qué trinh thuc hién. Sau nhiéu vu an lén,
can phai nhin nhan lai va cé bién phap khic
phuc nhitng k& ho trong quy dinh phép luat.
Cong chung hd so doanh nghiép la giai
phap hitu hiéu duoc 4p dung & nhiéu quéc
gia trén thé gigi; viéc nghién ctu, hoc hoi
va cay ghép vao hé thong phap luat Viet
Nam thuc sy cin thiét nhim hoan thién hé
théng phéap luat phong, chéng toi pham
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trong linh vuc kinh té, gop phan phét trién
kinh té mot cach bén viing, bao vé moi
treong Kinh doanh trong sach cho cac nha
dau tu va ngudi dan./.
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