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T6m tdt: Mac du &n 1é duwoc thira nhdn chinh thic tai Viét Nam tir gan mét thdp ki nay nhung cdc
van dé Ii lugn vé &n 1é trong té tung hanh chinh véan chua dwoc 1am rd. Bai viét tim hiéu su phat trién
cua nhdn thize Ii lugn vé an 1¢é trong té tung hanh chinh, déc biét vé triét 1i xay duwng, phét trién an Ié
va vai tro, ¥ nghia ciia nguon phap ludt nay théng qua hoat déng xét xir hanh chinh. Vé thuc tién, bai
viét chi ra thach thic va trién vong trong viéc phat trién, &p dung &n Ié trong té tung hanh chinh Viét
Nam thoi gian tdi, qua dé rit ra cdi nhin tong quan vé sy phat trién cia an 1é trong xét xit ¢ toa an
noi chung. An 1é trong to tung hanh chinh c6 thé déng gdp va tac déng ding ké nham day manh co ché
tw phdp kiém soat quyén hanh phap trong bdi canh Ban Chdp hanh Trung wong Pang Khoad XIII da dé
ra cde muc tiéu trong tdm nham hoan thién hé thong phdp ludt va co ché kiém sodt quyén lwc nha nudc.
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PRECEDENT IN ADMINISTRATIVE LITIGATION IN VIETNAM: A REVIEW OF ONE-
DECADE DEVELOPMENT AND PROSPECTS

Abstract: Although precedent has been recognised in Vietnam officially for nearly a decade, there
remain theoretical issues related to case law in administrative litigation. This article explores the
development of theoretical conceptualisation regarding case law in administrative litigation,
particularly the theories and principles on constructing and developing case law as a source of law in
administrative litigation activities. In practice, the article highlights the challenges and prospects in
the development and application of precedent in administrative litigation in Vietnam in the near
future, thereby also providing an overview of the development of case law in judicial activities. The
article suggests that precedent in administrative litigation can play an important role and have
significant impact in enhancing the judicial mechanism that controls executive power, considering the
key objectives set by the 13™ Central Committee of the Communist Party to improve the legal system
and the mechanism of controlling state power.
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1 1é i % 1é O 5 R /4 z ~ z 2 AY ~
Nghién ciru nay duge thyc hi¢n trong khuon kho g 4y & ap dung an 1é trong xét xir tr nam
Luén an tién si “An 1€ trong t0 tyng hanh chinh

Viét Nam” ciia NCS. Vii Thi Nga dang thye hien 2016 theo Nghi quyet so 03/2015/NQ-HDTP
tai Trudng Pai hoc Luat, Pai hoc Qubc gia Ha Noi. ngay 28/10/2015 cua Hoi dong Tham phéan
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Toa &n nhan dan téi cao vé& quy trinh lya
chon, cong bd va ap dung an 1é va sau d6 dugc
thay thé boi Nghi quyét s6 04/2019/NQ-HDTP
ngay 18/6/2019 cua Hoi ddng Tham phén Toa
an nhan dan téi cao vé& quy trinh lva chon,
cong bd va ap dung an 18 (sau day viét tat 1a
Nghi quyét s 04/2019/NQ-HDTP). Trong xét
Xt vu an hanh chinh, khoan 3 Piéu 191 Luét
T6 tung hanh chinh (TTHC) niam 2015 quy
dinh vé nguyén tic nghién ctu, ap dung an I¢
khi nghi an, Diéu 194 va khoan 4 Diéu 242
Luat TTHC vién dan &n Ié tai phan nhan
dinh cua ban an so tham, phdc tham. Quy
dinh vé an I¢ ¢a mo ra giai phap phéap Ii quan
trong gop phan dam bao coéng bang, cong i
trong té tung no6i chung, TTHC nodi riéng. Viéc
thtra nhan va ap dung an 1€ 1a phuong thuc hiéu
qua dé khic phuc cac khiém khuyét cua phép
luat, dam bao viéc ap dung phap luat thong
nhét trong xét xtr, tao 1ap tinh on dinh, minh
bach trong cac phan quyét cia toa an, qua dé
co tac dung huéng dan cac hanh vi tng xur
khong chi ddi vai cac bén trong vu an ma con
dbi véi cong dong xa hoi?,

An 1¢ duoc thira nhan chinh thuc tai Viét
Nam tir gan mot thap ki nhung nhin tong thé,
cac van dé Ii luan vé an Ié trong TTHC van
chua dugc 1am rd. Cac nghién ciu vé an 1é
tai Viét Nam tuy chua dd s6 nhu nhiéu ché
dinh phép luat khac nhung ciing di cho thay
suc hut va sy quan tdm cua cac hoc gia, nha
nghién ctu. Tuy vay, nhitng nghién cau veé
an I1é va dac biét la an 1€ trong TTHC ¢ Viét
Nam cho dén nay van con it, viéc 4p dung an
I& trong TTHC trong thap ki qua ciing rat

2 Pg Vian Chinh (2015), An I¢ véi phép lugt vé an l¢,
https://congly.vn/an-le-voi-phap-luat-ve-an-le-1424
98.html, truy cép 20/11/2024.

han ché®. Biéu nay dit ra cac gia thuyét khac
nhau vé i luan an 18 trong TTHC tai Viét
Nam xung quanh viéc tra loi cac cau hoi:
1) An I¢ tai Viét Nam c6 nhiing dic diém
riéng nao khac biét so vai an 1& & cac qudc
gia khac, nhét 1a trong TTHC? 2) An I¢ trong
TTHC Viét Nam c6 su khac biét nao so vai
viéc ap dung trong tb tung hinh sy, dan su?
3) V& li luan, c6 nhitng thach thic va trién
vong nao cho viéc phat trién va ap dung &n
I¢ trong TTHC tai Viét Nam?

Nghién ctu nay ké thtra va phat trién
quan diém Ii thuyét an I¢ Viét Nam - md
hinh &n 1& dic thd, khac biét vai Ii thuyét an
I& cua cac hé thdng phap luat trén thé gidi.
Qua nghién cau vé vai trd caa an 1é trong
TTHC, “an 1& hanh chinh” nén dugc hiéu 1a
an l¢ trong TTHC thay vi loai an 1€ hanh
chinh nham phan biét véi an 1é hinh sy, an Ié
dan sy, kinh doanh-thwong mai, lao dong...
Bai viét ciing chi ra an 1¢ trong TTHC ¢ thé
dong gop vai tro va tac dong dang ké nham
day manh co ché tu phap kiém soat quyén
hanh phap trong bbi canh Ban Chap hanh
Trung wong Pang khoa XIII da dé ra cac
muc tiéu trong tdm nhdm hoan thién hé
théng phép luat va co ché kiém soéat quyén
lyc nha nude tai Nghi quyét sb 27-NQ/TW
ngay 09/11/2022 vé tiép tuc xay dung va
hoan thién Nha nudc phap quyén xa hoi cha

3 Trong 19.924 ban an, quyét dinh tir vu 4n hanh
chinh, chi c6 08 ban &n, quyét dinh trong sé nay c6
&p dung an 1&. Piéu nay dong nghia ti 18 4p dung
chi 0,04% theo thong ke tai Trang thong tin dién tur
cong bd ban an, quyét dinh cua toa an ciia Toa an
nhan dan tbi cao, tinh dén ngay 21/11/2024. Xem
tai: Trang thong tin dién tir cong bd ban &n, quyét
dinh cua tod 4n cua Toa an nhan dan tdi cao,
https://congbobanan.toaan.gov.vn/, truy cap 21/11/2024.

TAP CHIi LUAT HOC SO 3/2025


https://congly.vn/an-le-voi-phap-luat-ve-an-le-142498.html
https://congly.vn/an-le-voi-phap-luat-ve-an-le-142498.html
https://congbobanan.toaan.gov.vn/

nghia Viét Nam trong giai doan méi. Dong
thoi, bai viét phan tich thach thuc va trién vong
phét trién, ap dung &n 1é an 1¢ trong TTHC, qua
do6 rat ra cai nhin téng quan vé sy phét trién
cua an ¢ trong xét xir ndi chung ¢ toa an.

2. Bbi canh vé sy thira nhan an ¢ tai
Viét Nam

An 18 1a mot trong nhitng ngudn phap
luat chinh thire, dién hinh va cé tinh lich su
ctia cac nuéc thude hé thong thong luat. Tai
Viét Nam, viéc thira nhan an [é€ méi duoc luat
hod trong khoang mot thap ki tro lai day trén
co s& dinh huéng cia Pang tir naim 2005°.
Mic du vay, trong lich sir phap luat phong kién®
va ké ca sau khi thanh lap Nha nuéc Viét
Nam dan chu cong hoa, “an 18” da ton tai va
duoc st dung trong cac van ban phap luat

4 An 1& c6 ngudn gbc tir thoi ki dau cua hé thong
Common Law & Anh, khoang tir thé ki XI, trong
giai doan sau cudc chinh phat ctia nguoi Norman
nam 1066. Theo Tran Ngoc Ha, P& Thi Mai Hanh,
Nguyén Thi Hing, Phan Hoai Nam, Nguyén Thj
Bich Ngoc, Ngé Kim Hoang Nguyén (2017), Tai
ligu hréng dan hoc tdp Ludt So sanh, Nxb. Lao
dong, Ha Nai, tr. 95.

5 Nghi quyét s6 48-NQ/TW ngay 24/5/2005 cua Bo
Chinh tri v& Chién lugc xay dung va hoan thién hé
théng phap luat Viét Nam dén nam 2010, dinh
huéng dén nam 2020 da chi dao mot trong bay giai
phap vé& xay dung phap luat: “Nghién ciru vé kha
néng khai théc, sir dung an 1é... gép phan bé sung
va hoan thién phap lugt”. Nghi quyét sb 49/NQ-TW
ngay 02/6/2005 cua Bo Chinh tri vé& chién luoc cai
cach tu phap dén nam 2020 d3 khing dinh: “Toa dn
nhan dan toi cao c6 nhiém vy tong két kinh nghiém
xét xir, huong dan &p dung théng nhat phap ludt,
phat trién an 16 va xét xir gidm doc tham va tdi tham”.

6 An ¢ c6 c6 trong lich sir phép Ii Viét Nam tir thé ki
XV véi nhiéu quy dinh trong Bo luat Hong Duc.
Theo Pham Thi Huyén (2017), “An & va viéc ap
dung an Ié trong hé théng phéap luat Viét Nam”,
Tap chi Khoa hoc va Cong nghé, s6 170 (10) nam
2017, tr. 109 - 114,
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chinh thuc cho téi trudec nam 1960. T sau
nam 1975 dén trude nam 2006, khai niém “an
16” khong dugc su dung chinh thiec mac du
trong cac sach béo phép Ii van duoc ban luan’.

Trong mot thoi gian dai, véi viéc theo
dudi nguyén tic “phap ché xa hoi chu nghia”
(Diéu 12 Hién phap nim 1980, Diéu 12 Hién
phap nam 1992), “quan |i x& hoi bang Hién
phap va phép luat, thuc hién nguyén tic tap
trung dan chu” (khoan 1 Biéu 8 Hién phép
nam 2013), viéc thira nhan sy ton tai an Ié
trong hé thong phap luat Viét Nam 1a diéu
duong nhu khé Ii giai®. Tuy vay, trong hoat
dong xét xur, vin dé hiéu va dién giai phéap
luat khong phai khi nao ciing thong nhat giia
nhitng ngudi tién hanh té tung va giita cac toa
an trong hé thong toa an nhan dan. Piéu nay
dan t6i viéc Toa an nhan dan téi cao trong
nhiéu giai doan dugc giao thyc hién chic
nang tong két kinh nghiém xét xu, huéng dan
c4c toa &n &p dung théng nhat phép luat®, du

7 Nguyén Thu Trang (2014), Vai trd cuia an ¢ va
thyrc tién xét xi trong hé thong phap lugt Viét Nam,
Luan van thac si luat hoc, Khoa Luat - Dai hoc
Quéc gia Ha Noi, tr. 55. Cac van ban phap i duoc
ban hanh giai doan Nha nudc Viét Nam dan chua
cong hoa dé cap vé &n 1& nhu: Théng tu s6 422/TTg
cia Thu tuéng Chinh phu ngay 19/01/1955 vé
trimg tri mot s6 t6i pham; Thong tu sb 19-VHH cua
Bo6 Tu phap ngay 30/6/1955 vé ap dung luat I&; Chi
thi s6 772-TATC cua Toa an nhan dan téi cao ngay
10/7/1959 vé dinh chi 4p dung phap luat cii cua dé
qudc va phong kién; Thong tu lién tich s6 92-TC
cia Bo Tu phap - Toa &n nhan dan téi cao ngay
11/11/1959 giai thich va quy dinh cu thé vé nhiém
vu va quyén han cua cac Toa an nhan dan phic
tham Ha Noi, Hai Phong va Vinh.

8 Bui Ngoc Son (2019), “The Socialist Precedent”,
Cornell International Law Journal, Vol. 52, No. 2,
tr. 424.

® Pidu 21 Luat T6 chic toa an nhan dan nim 1960
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&n 18 chua timg duoc thira nhan cho dén thoi
diém ban hanh Luat Td chitc toa an nhan dan
nam 2014. C6 quan diém cho rang, cac béo
céo tong két chua hoi du cac dic tinh caa én
I&6 nhung ciing huéng téi mot sé6 muc dich
nhu 4n 18. Cac tac gia cho rang “chinh céc
béo cao tong két da dat nén méng cho nhiing
buréc phét trién sau cua an 1¢ 20,

Trong bdi canh toan cau ho4, hoi nhap
quéc té dan dén xu hudng giao thoa va xich
lai gan nhau cua cac hé thong phép luat™,
nhiéu nghién cau cho thdy sy tiép nhan va
hoc hoi vé hinh thic phap luat (bao gdm an
18) gitra cac hé théng phap luat khac nhau®?.

quy dinh: “... Toa &n nhan dan téi cao hwéng dan
cac tod &n nhan dan cdp dudi &p dung phap ludt,
duwong 10i, chinh sach va thu tuc té tung trong viéc
xét xir... 7. Diéu 20 Luat Td chirc toa &n nhan dan
nam 1981 quy dinh: “... Tod dn nhdn ddn téi cao
hwéng dan cac toa dn nhdn dan dia phwong va cdc
tod dn qudn sw dp dung thong nhdt phdp lugt va dwong
16i xét xir, giam déc viéc xét xir ciia cdc toa dn dé va
tong ket kinh nghiém xét xiz....”. Khoan 1 Biéu 19
Luat TH chirc tod 4n nhan dan nam 2002 quy dinh:
“Huong dan cac Toa an ap dung théng nhat phap
lugt, tong két kinh nghiém xét xi ciia cac Toad an”.
10 By Tién Pat (2009), “Ap dung an 1é - Nhu cau tit
yéu trong diéu kién cai cach tu phap va xay dung nha
nu6e phap quyén ¢ Viét Nam”, Tap chi Khoa hoc
Bai hoc Quac gia Ha Ngi - Ludt hoc, 25(3), tr. 197.
Theo Tran Ngoc Ha, B3 Thi Mai Hanh, Nguyén
Thi Hang, Phan Hoai Nam, Nguyén Thi Bich
Ngoc, Ngd Kim Hoang Nguyén (2017), tldd, tr. 83.
2 pién hinh nhu tai Puc: Bernd H. Oppermann
(2018), “On the Role of Precedents and Legal
Certainty in German Private Law”, Journal: Lublin:
Uniwersytetu Marii Curie-Sklodowskiej w Lublinie,;
Tai L&nh tho Papua va New Guinea: O’Regan RS
(1970), “The Reception of the Common Law and
the Authority of Common Law Precedents in the
Territory of Papua and New Guinea”, International
and Comparative Law Quarterly, 19(2), tr. 217-228,
doi:10.1093/iclgaj/19.2.217.

1

[

Viét Nam ciing khong nam ngoai xu thé do,
an I¢ dugc Bo Chinh tri chu truong nghién
cttu ap dung trong Chién luoc Xay dung va
hoan thién hé thdng phap luat va phat trién
trong Chién lwgc Cai cach tu phap nim
2005. Pay trd thanh tin hiéu mo dwong cho
hang loat cdc nghién cuau trong va ngoai
nuéc vé cong tac nghién cau tao lap, phét
trién an 18 tai Viét Nam?™2.

Piém c¢ khoan 2 Piéu 22 Luat Té chuc
tod 4n nhan dan nam 2014 lan dau quy dinh
vé nhiém vy, quyén han cia Hoi déng Tham
phan Toa an nhan dan téi cao va Chéanh an
Toa 4n nhan dan téi cao trong viéc phét
trién, 4p dung &n 1& cua c4c toa an. Trén co
s& d6, ngay 28/10/2015, Hoi dong Tham
phan Toa an nhan dan téi cao ban hanh Nghi
quyét sé 03/2015/NQ-HPTP va ngay
18/6/2019 da thay thé van ban nay bai Nghi
quyét s6 04/2019/NQ-HPTP vé quy trinh
lya chon, cdng bd va ap dung an 1&. Tir do,
tai Viét Nam, nguyén tac ap dung an Ié khi
Xét xtr chinh thac dugc xac lap tai khoan 2,
khoan 3 Diéu 8 Nghi quyét s6 03/2015/NQ-
HDTP. Lan luot khoin 3 Diéu 191, Diéu 194
va khoan 4 Diéu 242 Luat TTHC niam 2015;
Diéu 264, Diéu 266, Diéu 313 B¢ luat T6
tung dan sy nam 2015 déu quy dinh ap dung
an 1€ 1a trdch nhiém cua toa &n. Tai nay, da
c6 72 an 1é dugc cong bd va 1.854 quyét

13 Bao gom nghién ctru tng ho ap dung hoc thuyét an
16 trong béi canh xem xét quyét dinh hanh chinh,
hanh vi hanh chinh trong thuc tién tu phap tai Viét
Nam. Xem: Nguyen Van Quang (2010), Grounds for
judicial review of administrative action: An analysis
of Vietnamese administrative law (CALE Discussion
Paper No. 3), Center for Asian Legal Exchange,
Nagoya University, https://cale.law.nagoya-u.ac.jp/
en/publications/discussion-paper-no3, tr. 50.

TAP CHIi LUAT HOC SO 3/2025


https://cale.law.nagoya-u.ac.jp/%20en/publications/discussion-paper-no3
https://cale.law.nagoya-u.ac.jp/%20en/publications/discussion-paper-no3

dinh, ban 4n c6 ap dung an Ié trén tong sé
1.609.306 ban an, quyét dinh dugc cong bd
tir ndm 2017 (chiém gan 0,12%).

Khai niém an Ié duoc quy dinh Diéu 1
Nghi quyét s6 04/2019/NQ-HDTP: “An I¢é |a
nhing ldp lugn, phan quyét trong ban an,
quyét dinh da cé hiéu lwc phap ludt cua tod
an vé mét vy viéc cu thé dwoc Hoi dong
Tham phan Toa an nhan dan tsi cao lya
chon va duoc Chanh an Toa 4n nhan dan tdi
cao cong bo 1a an 1é dé cac toa an nghién
cueu, ap dung trong xét xu”. Quan niém nay
vé &n lé cing véi cac quy dinh tai Nghi
quyét sb 04/2019/NQ-HDTP da cho thiy &n
lé tai Viét Nam c6 nhiéu khac biét véi li
thuyét vé an 1é cua cac hé thong phép luat
trén thé giéi, boi:

Mot 13, an 1€ tai Viét Nam khong phai tur
ban &n, quyét dinh nguyén géc ma dugc phét
trién tir ban &n, quyét dinh da c6 hiéu luc
phap luat bang céach thac viét lai véi co cau
gom: 1) Ngudn an 18; 2) Vi tri, noi dung &n
I¢; 3) Khai quat ndi dung cua an I¢ (tinh
hudng &n 1¢, giai phap phap 1i); 4) Quy dinh
ctia phap luat co lién quan dén an 18; 5) Tur
khoé cua an 1¢&; 6) Noi dung vu &n goc (gom
ca nhan dinh va quyét dinh cua toa an); 7)
Noi dung an 1. Do vdy, an Ié ciing can qua
trinh hinh thanh tir lya chon, lay y kién céc
bén lién quan, t6 chac iy y kién cua hoi
ddng tu van an I¢, Hoi ddng Tham phan Toa
an nhan dan tdi cao biéu quyét théng qua,
cong bd va co thoi gian xac dinh hiéu luc
theo cac diéu 2, 3, 4, 5, 6, 7, 8 Nghi quyét s6

14 Theo théng ké tai Trang thong tin dién tir cong bd
ban an, quyét dinh cua toa 4n cua Toa &n nhan dan
t6i cao, tinh dén ngay 21/11/2024, https://congbo
banan.toaan.gov.vn/
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04/2019/NQ-HDTP. Quy trinh nay dugc xem
la can thiét dé c6 an 18 chat luong™®.

Hai 1a, &n 1€ tai Viét Nam duoc &p dung
thong nhat trén toan pham vi 1anh thé va véi
moi tod an theo Diéu 8 Nghi quyét s
04/2019/NQ-HDPTP. Diéu nay khéc véi an 1é
cua hé théng phap luat khac nhu Hoa Ky
hay AnhY’, céc quéc gia ndy c6 su phan loai
gitta 4n 1é bat budc tuan tha hay an Ié thuyét
phuc dua theo quyét dinh tu phap do tod an
cap nao ban hanh.

Ba 13, quy dinh ap dung &n 18 la bat bugc
nhung viéc 4p dung an 1€ tai Viét Nam con
cho thdy “su tuy nghi” khi phu thudc nhiéu
vao quan diém cua thim phan va hoi tham
sau qué trinh nghién ctu &n 18 theo Piéu 8
Nghi quyét s6 04/2019/NQ-HDTP. Tuy vay,
chtc ning kiém soat hoat dong tu phéap cua
vién kiém sat nhan dan va thuc hién quyén
khéng cao cua ngudi ¢ quyén khang céo co
thé dugc xem 13 co ché hau kiém xem xét
viéc vién dan, ap dung hay khong ap dung an
I8 12 hop phap hay khong?8.

15 p§ Van Pai (2021), An 1é tir mét bai béo cua Phap
lugt Thanh phé Ho Chi Minh, https://plo.vn/an-le-
tu-mot-bai-bao-cua-phap-luat-tphcm-post617822.html,
truy cap 05/01/2025.

16 Broughton, Gabriel L. (2019), “Vertical precedents
in formal models of precedential constraint”, Artificial
Intelligence and Law, 27 (3), tr. 253 - 307.

17 Nguyén Buc Lam (2012), An I¢ ¢ Anh gudc: lich
sir, khai niém, nguyén tic va co ché thuc hién,
https://lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintu
cid=207746, truy cap 05/01/2025.

18 Trong thuc tién, di c6 truong hop khang nghi cua
vién kiém sat vé viéc tod an ap dung an 1& khong
ding: V& Lé Truc Phuong (2024), Toa &n ap dung
dn 1¢ khong ding, vién kiém sat khang nghi va dwoc
chdp nhdn, https://baovephapluat.vn/vien-kiem-sat-
khang-nghi-kien-nghi/toa-an-ap-dung-an-le-khong-
dung-vien-kiem-sat-khang-nghi-va-duoc-chap-nhan-
152049.html, truy cap 05/01/2025.
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Bon 13, vé thir bac hiéu luc cua an Ié
trong hé théng phap luat, khdng co vin ban
quy pham nao quy dinh truc tiép vé thir bac
hiéu luc cua &n 1é trong hé thong phap lut.
Tuy nhién, theo khoan 1 Piéu 8, Biéu 119
Hién phap nim 2013; Diéu 4, khoan 2 Piéu
5 Luat Ban hanh van ban quy pham phéap
luat nam 2025; khoan 1, 3 Diéu 2 va khoan
1 Biéu 9 Nghi quyét s6 04/2019/NQ-HDPTP,
c6 thé nhan thdy an 1é c6 hiéu luc phap Ii
thap hon Hién phap va cac dao luat.

Nhu vay, an Ié xuét hién va ton tai trong
hé thong phap luat Viét Nam nhu diéu tat
yéu va xuat phat tir chinh thyc tién xét xir. An
I& tao sy minh bach, c6 thé tién liéu va dam
bao cong bang, gitp hoan thién hé théng phap
luat. Ngoai ra, an I¢ tai Viét Nam, véi quy
dinh rd rang vé& hinh thac va hiéu lec, cho
thdy loai nguon phép luat nay khong khién
cudng va kho hiéu o nhiing noi van dung
cha nghia thyc chiing phap |i Marxist. Diéu
nay thé hién su tiép nhan khéo 1éo nhitng wu
diém tir hé thong phéap luat khac vao hé
thdng phap luat Viét Nam trong diéu kién
toan cau hod, hoi nhap quéc té.

3. Vai tro, y nghia ciia an 1@ trong t6
tung hanh chinh Viét Nam

An 1¢ trong TTHC duoc hiéu dudi hai goc
d6. Trudc hét, theo tinh than cua Nghi quyét
s6 04/2019/NQ-HPTP, an 18 c6 gié tri &p
dung trong hoat dong xét xu cua toa an, bao
gom hoat dong TTHC. Piéu nay c6 nghia
rang, &n 1é trong TTHC la viéc vién dan, ap
dung &n 18 trong giai quyét vu an hanh chinh.
Tuy nhién, nguon gdc tao lap an Ié xuat phét
tir thyc tién xét xur, trong d6 hoat dong TTHC
chinh 12 tién d&, co s& cho céc ban &n, quyét
dinh cd hiéu luc phép luat cé thé duoc lua

chon, phaét trién thanh &n 1&. Bay chinh 1 cach
hiéu thtr hai vé &n Ié trong TTHC. Thuc tién
hoat dong TTHC cho dén nay da tao nguén
va phét trién duogc bdn an 1& (4n 1& hanh
chinh)®. Theo quan diém cua céc tac gia, “an
1& hanh chinh” nén dugc hiéu 1a an 1¢ trong
TTHC, thay vi loai an 1& hanh chinh nhim
phan biét vai an 1€ hinh sy, an 1€ dan su, an 1é
kinh doanh - thuong mai, an 1€ lao dong...

Trén co s& d6 va dua trén cac quy dinh
phap luat hién hanh, c6 thé nhan thiy é&n 18
trong TTHC Viét Nam c6 cac dic diém, vai
tro va y nghia dang ch y sau day:

Mgt Ia, vi tri, vai tro cua an 1€ trong TTHC.
V& vi tri, &n 1& 12 nguon phép luat duoc ap
dung trong xét xi, diéu nay duoc khang dinh
trong Piéu 1 Nghi quyét s6 04/2019/NQ-HPTP,
trong céac diéu 191, 194, 242 Luat TTHC hién
hanh. V& vai tro, an 1é trong TTHC: 1) Thuc
hién chirc nang chung cua an 1€ 1a dam bao
tinh nhat quéan, chuan muc, théng nhit cua
phép luat (bao gdbm nguyén tic, duong 16i xir
If khi khong c6 diéu luat quy dinh cu thé);
2) Kiém soéat hoat dong hanh phép, chu yéu
d6i véi hoat dong quan i hanh chinh théng
qua quyét dinh hanh chinh, hanh vi hanh chinh
ca biét; 3) An I¢ trong TTHC ciing c¢6 kha
nang tac dong trg lai ddi véi hoat dong quan
li hanh chinh khi co quan, ngudi c6 tham
quyén quan Ii hanh chinh can can nhic hon
trong viéc ban hanh cac quyét dinh, hanh vi
quan li cia minh, dam bao tinh hop phap,
can bang loi ich céng véi quyén, loi ich cua
c& nhan, t6 chuc.

Hai 13, khoan 3 Piéu 191 Luat TTHC

19 Trang thong tin dién tir vé& an I cua Toa an nhan
dan ti cao, https://anle.toaan.gov.vn/webcenter/
portal/anle/anle
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nam 2015 quy dinh viéc “nghién ctu, ap
dung an ¢ hanh chinh” da vo hinh trung dan
t6i cach hiéu co su phan loai vé an I¢é theo
linh vuc?. Theo d6, hoi ddng xét xur chi nghién
ctu, &p dung (gidi han) an 1& ¢6 nguon tir vu
an hanh chinh. Tuy nhién, “an 1€ hanh chinh”
nén dugc hiéu 1a moi &n 18 trong hé théng an
1&6 va duoc 4p dung trong TTHC bai vé Ii
thuyét, Nghi quyét s6 04/2019/NQ-HDTP
khong phan loai an 1€ theo linh vyc va ciling
khong quy dinh loai an 1é dugc &p dung
trong mai linh vyc t6 tung cu thé. Clng Vi
do, an Ié duoc ap dung trong TTHC khéng
loai trir kha ning c6 ngudn tir vu &n giai
quyét tranh chip thudc cac linh vuc khac
nhu lao dong, dan su, hinh su, kinh doanh-
thuong mai. Thyc tién ciing cho thdy mot sé
an 1& c6 ngudn tir vu &n thudc cac linh vuc
khac duoc vién dan, 4p dung trong vu an
hanh chinh nhu: An 1¢ 03/2016/AL (c6 nguon
tir vu an dan su)?, An 1é sb 12/2017/AL (c6

20 Trang thong tin dién tir vé& 4n 1é cua Toa &n nhan
dan t6i cao thng ké 72 &n 1é dang c¢6 hiéu lyc. Trong
dd an I¢ thudc linh vuc hinh su: 17; an I€ thudc Iinh
vuc hanh chinh: 4; an 1€ thudc linh vuc dan su: 35; an
I¢ thudc Tinh vuc hon nhan va gia dinh: 5; an 1€ thudc
linh vuc Kinh doanh, thuong mai: 9; an 1€ thudc linh
vuc lao dong: 2, https://anle. toaan.gov.vn/webcenter/
portal/anle/anle, truy cap 24/12/2024.

20 Ban 4n hanh chinh so tham s& 06/2018 ngay
23/01/2018 ctia Toa 4n nhan dan thanh phd Ha Noi
da vién dan An 1¢ s6 03/2016/AL. Theo Pham Thanh
Van (2018), “Ap dung an 1& trong giai quyét 4n dan
su, hanh chinh”, https://kiemsat.vn/ap-dung-an-le-
trong-giai-quyet-an-dan-su-hanh-chinh-50445.html,
truy cap 24/12/2024.

An Ig s6 03/2016/AL phat trién tir Quyét dinh giam
dbc thim s 208/2013/DS-GPT ngay 03/5/2013
cua Toa dan sy Toa &n nhan dan tdi cao vé vu an
“Li hon” tai Ha Noi. Khai quat noi dung cta an 18:
Trudng hop cha me di cho vo chdng ngudi con
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ngudn tir vu &n kinh doanh-thwong mai)?,
An 1& s6 25/2018/AL (c6 ngudn tir vy an dan
su)?. Cach goi hay phan loai an 1¢ theo linh

mot dién tich dat va vo chong ngudi con da xay
dung nha kién c6 trén dién tich dat d6 dé lam noi o,
khi vo chong nguoi con xdy dung nha thi cha me
va nhirng nguoi khac trong gia dinh khéng cd y
kién phan ddi gi; vo chong nguoi con di sir dung
nha, dét lién tuc, cong khai, 6n dinh va da tién hanh
viéc ké khai dét, dugc cép gidy chimg nhan quyén
sir dung dat thi phai xac dinh v chong ngudi con
d3 dugc tang cho quyén sir dung dt.

22 Ban 4n s 301/2021/HC-PT ngay 21/5/2021 vé “khiéu
kién quyét dinh hanh chinh” ctia Toa 4n nhén dan cép
cao tai Thanh phd HO6 Chi Minh d4 vién dan An 1¢ s6
12/2017/AL. Xem chi tiét Ban 4n s6 301/2021/HC-PT
tai https://congbobanan.toaan.gov.vn/2ta705562t1cvn/
chi-tiet-ban-an, truy cap 24/12/2024.

An 18 s6 12/2017/AL ¢6 tinh hubng an 1& va giai
phap phap li nhu sau:

Tinh hudng 4n 1&: Toa 4n di quyét dinh hodn phién
toa va i do hodn phién toa khong phai do 16i cua
duong sy (nguyén don, bi don, nguoi cd quyén loi,
nghia vu lién quan) hodc nguoi dai dién, nguoi bao
vé quyén va loi ich hop phéap cua duong su. Phién
toa dugc mo lai nhung c¢6 duong sy hodc nguoi dai
dién, ngudi bao vé quyén va loi ich hop phap cua
duong su duogc triéu tap hop 1€ ve“ing mat.

Giai phap phap li: Toa an phai xac dinh day la
trueong hop duong sy hodc nguoi dai dién, nguoi bao
vé quyén va loi ich hop phép cua dwong su dugc
triéu tap hop 1¢ 1an thir nhat ving mit tai phién toa.

23 Ban &n s 02/2021/HC-PT ngay 25/3/2021 vé “yéu
cau toad an tuyén hanh vi khéng giai quyét hod so
chuyén nhugng quyén sir dung dat dung thoi han 1a
tréi phap luat va yéu cau bdi thuong thiét hai trong
vu 4n hanh chinh” ctia Toa an nhan dan tinh Ba
Ria-Viing Tau da vién dan An 1¢ sb 25/2018/AL.
Xem chi tiét Ban an s 02/2021/HC-PT tai:
https://congbobanan.toaan.gov.vn/2ta682661t1cvn/
chi-tiet-ban-an, truy cap 24/12/2024.

An 18 s6 25/2018/AL ¢6 tinh hudng an 1& va giai
phép phap li nhu sau:

Tinh hubng an 1¢: Hop ddng dit coc dé bao dam
giao két hgp dong mua ban nha c6 thoa thuan trong
thoi han nhét dinh bén nhan dit coc phai hoan tit
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vuc chi nhim muc dich phan loai ngudn ban
&n hoic quyét dinh giai quyét loai tranh chap
trude d6 duoc phéat trién thanh an 1.

Ba la, viéc ap dung an 1€ trong TTHC
gan véi trinh ty, tha tuc TTHC. Diéu nay
ciing c6 su khac biét nht dinh so véi viéc &p
dung an 1¢ trong tb tung dan sy hay hinh su.
Cu thé, trong TTHC, &n 1& duoc dé cap nhu
ngudn phap luat tha hai (bén canh cac can cibr
phap luat) ding lam cin ca dé chap nhan
hoic khong chap nhan yéu cau, dé nghi cua
duong su, ngudi bao vé quyén va lgi ich hop
phap cua duong su Va giai quyét cac van dé
khac c6 lién quan trong ban 4n so tham tai
diém b khoan 2 Diéu 194 Luat TTHC nim
2015; chap nhan hoic khong chap nhan
khang cao, khang nghi va giai quyét cac van
dé khac c6 lién quan trong ban an phtc tham
tai khoan 4 Diéu 242 Luat TTHC nam 2015.
Trong khi d6, an 1é trong té tung dan su chi
la mot trong nhiéu ngudn luat tha cip duoc
ap dung sau cac can cu phap luat. Theo do,
trong truong hop vu viéc dan sy chua co
diéu luat dé ap dung, ngoai cac quy dinh cua
phap luat, hoi dong xét xur con phai cin ci
vao tap quan, twong tu phap luat, nhing
nguyén tic co ban cia phéap luat dan sy, an
18 hozc 1& cong bang theo khoan 2 Diéu 264,
diém b khoan 2 Diéu 266, khoan 4 Diéu 313
B6 luat T4 tung dan sy nam 2015. Trong do,

cac thu tuc dé dugc cap gidy chimg nhan quyén s¢
hiru nha, néu vi pham thi phai chiu phat coc.

Hét thoi han theo thoa thuan, bén nhan dat coc chua
dugc cép gidy chimg nhan quyén s¢ hitu nha do nguyén
nhén tir phia co quan nha nudc c6 tham quyén.

Giai phap phéap li: Truong hop nay, phéi xac dinh
viéc bén nhan dat coc khong thé thuc hién ding
cam két do khach quan va bén nhan dit coc khong
phai chiu phat coc.

10

an 1é chi &p dung khi khong thé &p dung tap
quan, tuong tu phap luat theo khoan 3
Diéu 45 Bo luat TH tung dan su nim 2015.
Trong linh vyc té tung hinh su, Bo luat T4
tung hinh sy nam 2015 khong quy dinh viéc
4p dung an 16%. Tuy nhién, can hiéu rang,
nguyén tic ap dung an 1¢ can duogc hiéu thng
nhat va ap dung trong cac vu viéc c6 tinh
hudng phap i twong tu. Trong d6, an 18
khong chi ap dung cho truong hop khong co
diéu luat &p dung ma con &p dung khi can
lam r6 quy dinh cta phéap luat con c6 céch
hiéu khac nhau theo khoan 1 Biéu 2 Nghi
quyét sb 04/2019/NQ-HDTP.

Bon 1, xu thé cac an 1é trong TTHC
phan &nh triét Ii ting cuong pham vi kiém
soat tu phap ddi véi hoat dong hanh chinh,
thdng qua viéc xem xét cac quyét dinh, hanh
vi hanh chinh ca biét. Thoi gian qua, viéc tao
lap va céng bd An 18 s6 10/2016/AL va An
& s6 63/2023/AL (hai an 1& nay déu c6 nguon
tir vu &n hanh chinh) di cho thay xu hudéng
m& rong sy giam sat cua toa an ddi voi cac
vin ban cua co quan hanh chinh nha nuéc?.

24 C6 quan diém cho rang viéc nghién ctu, ap dung
an 1é trong t6 tung hinh s Ia khong bt budc: Nguyén
Tat Vién (2021), Tuw duy vé &n |é & Viét Nam va
mét so kinh nghiém, https://phapluatquanly.viet nam
hoinhap.vn/tu-duy-ve-an-le-o-viet-nam-va-mot-so-
kinh-nghiem-2945.htm, truy cap 05/01/2024. Ngoai
ra ciing ¢6 quan diém cho rang trong t6 tung hinh
su, 4n 1é khong phai 1a ngudn cua luat, viéc toa an
ap dung hay khéng ap dung an Ié khi xét xi khdng
phai 12 co s& va can ctr phap 1i dé Vién kiém sat
khang nghi. Theo Nguyén Vin Noéng (2023), M4t
so van dé phép Ii vé an 1é va &p dung an 1,
https://kiemsat.vn/mot-so-van-de-phap-ly-ve-an-le-
va-ap-dung-an-le-65666.html, truy cap 05/01/2025.

25 BUi Tién Pat (2023), “Xu huéng ma rong sy giam
st cua toa an ddi vai cac van ban cua co quan hanh
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4. Théch thic va trién vong trong phat
trién, 4p dung an 1é trong té tung hanh
chinh & Viét Nam

Dua trén bdi canh kinh té-x& hoi, quy
dinh vé an ¢, diac diém, tinh hinh tai Viét
Nam va cac dic diém riéng cua &n 1é trong
TTHC, c6 thé nhan thay mot sé thach thic
vé i luan trong cong tac phat trién, 4p dung
an l¢ trong TTHC nhu:

Mgt 13, quan diém vé hé théng phap luat
x& hoi cha nghia truyén thong lam cham lai
tién trinh can thiét dé hé thdng phép luat
Viét Nam phat trién theo cac xu huéng toan
cau vé tién hoa phép luat®®. Trong do, 4n 18
can duoc thira nhan vi chirc nang, vai tro va
¥ nghia trong hé thong phép luat. Cac québc
gia trong hé théng luat dan su da thira nhan
tinh thuyét phuc va cho rang cac tién 18 co
vai tro 1a luat “mém”, giup cac tham phén
dua ra quyét dinh nhat quén trong cac vu &n
sau nay?’. Trong hé thong phap luat xa hoi
chu nghia, Trung Qudc ciing thira nhan &p
dung hinh thirc “4n huéng dan” (guiding cases)?
dé tham phén ap dung cho cac trudng hop

chinh nha nu6c”, Tgp chi Tod &n nhan dan, sé 17
(ki I thang 9), tr. 42.

% Nguyen Van Nam (2022), Development of precedents
in the context of judicial reform in Vietnam,
https://viethamlawmagazine.vn/development-of-
precedents-in-the-context-of-judicial-reform-in-
vietnam-48968.html, truy cap 05/01/2025.

27 Vincy Fon and Francesco Parisi (2024), “Judicial
Precedents in Civil Law Systems: A Dynamic
Analysis”, International Review of Law and
Economics, https://ssrn.com/abstract=534504, truy
cap 02/01/2025.

28 Benjamin Minhao Chen, Zhiyu Li, David Cai,
Elliott Ash (2023), “Detecting the Influence of
Chinese Guiding Cases: A Text Reuse Approach”,
Artificial Intelligence and Law, http://dx.doi.org/
10.2139/ssrn.4393725, truy cap 02/01/2025.
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tuong tu tr nam 2011. Tai Viét Nam, du da
thira nhan an 1& tir gan mot thap ki nay
nhung quan diém, cach hiéu vé an 1é Viét
Nam van con nhiing tranh cdi nhu vé xac
dinh tinh hudng twong tw, pham vi quy tic &n
16%%; viéc thiéu ki ning nghién cuu, &p dung,
vién dan an 1é hay tam Ii “so sai” ctia mot s6
tham phan® dan dén nhitng rao can khi &p
dung an 1€ trong xét xir ndi chung, trong
TTHC ndi riéng.

Tuy vay, trong nhitng nim gan day, Toa
an nhan dan t6i cao da kha quan tam dén
cong tac thuc ddy phét trién an 1& trong hé
thng toa an qua céc chi thi, nghi quyét vé
cong tac nganh toa 4n hang nam3. Dy 1a tin

22 pd Thanh Trung (2024), Mgt s6 vin dé i lugn ve
ap dung va phat trien an l¢, https://tapchitoaan.
vn/mot-so-van-de-ly-luan-ve-ap-dung-va-phat-trien-
an-1e11567.html, truy cap 06/01/2025.

3 Nguyén Viét Giang (2023), Mét sé vin de vé &p
dung va vién ddn an 1¢ trong thuc tién xét xi tai tod
an hién nay, https://tapchitoaan.vn/mot-so-van-de-
ve-ap-dung-va-vien-dan-an-le-trong-thuc-tien-xet-xu-
tai-toa-an-hien-nay9048.html, truy cap 19/12/2024.

31 Chi thi s6 01/2023/CT-CA ngay 03/01/2023 cua
Toa an nhan dan téi cao vé viéc thuc hién cac
nhiém vu trong tdm céng tac toa an nam 2023 dat
chi tiéu: “Peé xuat ban &n, quyér dinh c6 hiéu luc
phap lugt 12 nguon dé phat trién thanh an 1¢ it nhat
01 ban &n, quyér dinh dsi véi toa an nhan dan cap
tinh, toa &n quan su qudn khu va twong dwong; 03
ban &n, quyét dinh doi véi Toa an nhan dan cdp
cao, Vu Giam dsc kiém tra thugc Tod an nhan dan
toi cao”. Nghi quyét sé 512-NQ-BCSD cua Ban
Cén sy Pang Toa an nhan dan téi cao vé lanh dao,
chi dao thuc hién nhiém vu cbng tac trong tim nam
2024 cua toa an nhan dan, chi dao: “... Péi mdi
quy trinh lwa chon va cong bé &n 1é theo huwéng rat
ngan vé thoi gian va thu tuc, ndng cao chdr hrong
cia &n 1¢”. Chi thi s6 06/2024/CT-CA ngay
12/12/2024 cua Toa an nhan dan tdi cao vé yéu cau
trién khai thyc hién cong tac nganh toa 4n nhan dan
nam 2025, tai muc 3 néu: “... Poi mdi cong tac
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hiéu cho thdy cong tac phat trién &n Ié luén
duoc quan tam, chd trong. Tuy vay, dé cong
tac phét trién va ap dung &n 1& dat hiéu qua
hon, Toa 4n nhan dan téi cao can ting cudng
4p dung nhiéu bién phap nhu: 1) Céng tac
thdng tin truyén théng; 2) Pua vao ndi dung
thi dua trong hé théng toa an; 3) T6 chuc tap
huan viét ban an; 4) Khuyén khich hoat dong
nghién cau, binh luan an I¢ trén cac dién dan
phép 1i%2. Co quan diém cho rang, can khuyén
khich tham phén &p dung &n I¢ bang co ché
mién trir trach nhiém caa tham phan khi ban
an, quyét dinh duoc tuyén chon lam an 1& cé
sai sot (bi khang nghi giam déc tham, tai
tham hoac rGt kinh nghiém)®. Trong linh
vuc hanh chinh, can quan tim dé xuét phét
trién an 1¢ lién quan dén quyét dinh thu hoi
dat, giai toa, boi thuong, tai dinh cu®.

Hai 13, cac yéu té mang tinh dic trung
ctia TTHC lam can trg cong tac phét trién an
I& hanh chinh. Cu thé, mot sé yéu té dic
trung trong TTHC®*® nhu: 1) Sy doc lap va

phat trien an 1¢ nham nang cao chdr heong, so
luong &n 1¢ duoc ban hanh”.

3 Nguyén Son (2019), Két qua thuc hién cong tac phat

trién &n 1¢ va de xuat xay dung an 1¢ tai Viét Nam,

https://www.toaan.gov.vn/webcenter/ShowProperty

?nodeld=/UCMServer/TANDOQ94639, truy cap

06/01/2025.

Thai Chi Binh (2022), Nguyén nhan dnh hicong dén

viéc phét trién an Ié va gidi phap khdc phuc,

https://Isvn.vn/nguyen-nhan-anh-huong-den-viec-
phat-trien-an-le-va-giai-phap-khac-phuc-16716810

13-a126871.html, truy cap 06/01/2025.

34 Nguy@n Son (2019), tldd.

3% L4 Khanh Tung (2024), “Giam sat tu phap d6i voi
co quan hanh chinh dia phuong: nhiing tién trién va
thach thuc”, Ki yéu Hgi thao Kiém soat quyén luc
cua chinh quyén dia phwong trong béi canh phan
cap, phan quyén ¢ Viét Nam, Khoa Luat Hién phép
va Luat Hanh chinh Truong Pai hoc Luat, Pai hoc

3

[)

(3]

12

ning luc caa tham phan; 2) Su thiéu hop tac
cta ngudi bi kién; 3) Tinh phuc tap, thiéu 6n
dinh cua phap luat dat dai, gidy to vé dat dai
(khi day 1a linh vuc tranh chip hanh chinh
cha yéu®®); 4) Phép luat noi dung trong nhiéu
linh vuc con nhiing bat cap; 5) Su cham tré
thi hanh an hanh chinh. Cac dac trung nay
Xuat phat tir dac tho, tinh chat té chac bo
may quan I hanh chinh, cac dic diém cua
hoat dong hanh chinh nha nuéc® va co ché
thi hanh &n hanh chinh hién nay tai Viét
Nam. Nhiing dic trung nay khién cho cong
tac lya chon, dé xuit phat trién an Ié gap
thach thuc trong viéc lya chon ban an, quyét
dinh dap (g yéu cau vé tiéu chi lya chon an
I& tai Piéu 2 Nghi quyét sé6 04/2019/NQ-
HDTP. Trén thyuc tién, &n I¢ hanh chinh dugc
cdng bd con it, chua da dang, khé &p dung®.

Mac du vay, thach thic nay ciing dong
thoi mo ra cac trién vong phat trién an 1&
hanh chinh va 4p dung an I¢ trong TTHC.
Dua trén dac thu cua TTHC la hoat dong
xem Xét lai tinh hop phdp cua hoat dong
hanh chinh nha nudc, viéc lya chon n 1é can
bd sung céc tiéu chi riéng biét phi hop véi
dic diém cua hoat dong hanh chinh nha
nuéc. Trong d6, an 18 lya chon can dam bao:

Qudc gia Ha Noi, tr. 181-191.

% Kim Anh (2018), Hon 80% vu &n hanh chinh la
khdi kién trong linh vuc qudn Ii dat dai, https://bao
dautu.vn/batdongsan/hon-80-vu-an-hanh-chinh-la-
khoi-kien-trong-linh-vuc-quan-ly-dat-dai-d91157.html,
ngay truy 06/01/2025.

37 Pham Hdng Thai, Nguyén Thi Minh Ha (dong chi
bién) (2024), Giao trinh Lugt Hanh chinh Viét Nam,
Nxb. Pai hoc Quéc gia Ha Noi, Ha Noi, tr. 33 - 37.

3 Pham Ngoc Anh (2024), Ap dung &n I¢ trong gidi
quyét vu &n hanh chinh & Viét Nam, Luan van thac
sT luat hoc, Trudong Pai hoc Luat, Pai hoc Quéc gia
Ha Noi, tr. 43, 48.
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1) Trong giéi han pham vi kiém soét quyén
luc hanh phap; 2) Bam bao nguyén tic twong
xtng (can xing) giira loi ich cdng va quyén,
loi ich hop phéap cua cha thé bi quan If;
3) Cac can ctr xac dinh tinh hop phép cua
quyét dinh hanh chinh, hanh vi hanh chinh
trong céac truong hop dién hinh. Gan day, cac
dién dan phap Ii tai Viét Nam ciing dang
quan tdm ban luan vé viéc can thiét phat
trién an 1& hanh chinh trong viéc danh gia
tinh hop phap cua céc quyét dinh quan Ii
hanh chinh®; 4) Can c6 nhiing &n I& hanh
chinh dé xac dinh d6i twong xét xur hanh
chinh khi nhiing loai viéc nay trong thuc tién
van con nhiéu tranh luan“.

Hon nira, Luat T chuc tod an nhan dan
nam 2024 cOn ma ra trién vong méi trong
cdng tac phat trién va ap dung an Ié trong
TTHC. Léan dau tién luat quy dinh vé toa an
nhan dan so tham chuyén biét hanh chinh
theo pham vi quy dinh tai khoan 1 Diéu 62
Luat T6 chtic tod an nhan dan nam 2024.
Tuy co ché ndy can thém thoi gian nghién
ctru va hoan thién, quy dinh nay gép phan
tang cuong tinh doc 1ap cua tham phan, hoi
tham khi xét xir c&c vu &n hanh chinh. Trén
co s¢ do, cac giai phap phap li trong ban an,
quyét dinh hanh chinh vé sau s& c6 nhiéu

3 Yén Chau (2024), Can ban hanh an 1¢ vé danh gid
tinh hop phép hoat déng quan ly hanh chinh, B4o
Phép ludt Thanh phd Ho Chi Minh, https://plo.vn/
can-ban-hanh-an-le-ve-danh-gia-tinh-hop-phap-hoat-
dong-quan-ly-hanh-chinh-post825925.html, truy cap
22/12/2024.

40 Vi du: Quyét dinh giai quyét khiéu nai vé quyét dinh
xtr I ki luat luat su cua B9 truong Bo Tu phap c6 phai
la quyét dinh hanh chinh thuoc thim quyén xét xir
hanh chinh cta toa 4n? Bui Thanh Vii (2024), “Phap
luat v& xir If ki luat luat su va mot sé dinh huéng
hoan thién”, Tap chi Cong thuong, sb ki 2, thang 12.
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NGHIEN CUU - TRAO DOI

kha ning, tién d& dam bao hon dé duoc lya
chon, phét trién thanh an Ié.

5. Két luan

Viéc phét trién an 1é va &p dung an 18
trong TTHC g6p phan thuc hién muc tiéu
téng quat vé hoan thién hé thdng phép luat
cia Ban chap hanh Trung wong Dang Khoa
XII* tai Nghi quyét s6 27-NQ/TW ngay
09/11/2022 vé tiép tuc xdy dung va hoan
thién Nha nuéc phap quyén xa hoi chu nghia
Viét Nam trong giai doan méi. Nhiing khé
khan, thach thiic hién tai ciing dong thoi mo
ra cac trién vong nhat dinh trong cong tac
tao 1ap va ap dung an Ié trong TTHC. Céc
chinh sach, dinh hudng hoat dong cua toa an
va hé thong tu phap gan day co6 thé mang lai
su lac quan vé sy phat trién cua hé thong &n
Ié n6i chung ciing nhu viéc ap dung hiéu qua
an 1¢ trong TTHC trong thoi gian téi./.
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