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BN LUAN AN L S0 5420221L TRONG VIEG YAC BINH NGUCI TRUG TIEP NUGI CON KHICHA HE L HON

NGO KHANH TUNG *

Tom tit: An 1é s6 54/2022/AL dwoc Hoi dong Tham phdn Toa édn nhén dan téi cao thong qua ngay
07/9/2022 va dwoc cong bé theo Quyét dinh sé 323/0D-CA ngay 14/10/2022 ciia Chanh dan Tod dn
nhén dan téi cao dd gép phan théo g& nhitng vieong mdc ciia phdp ludt hén nhdn va gia dinh hién
hanh trong viéc bdo vé quyén tré em, cu thé la bao dam quyén ciia nguwoi con dudi 36 thang tuoi thong
qua co ché nghia vu va quyén cham séc, nudi dwong ciia cha me doi véi con. Bai viét phan tich khung
phap i vé xdc dinh nguoi triee tiép nudi con khi cha me li hén, tir @6 chi ré nhitng déng gop cia An 1
56 54/2022/AL trong thuec tién tw phdp. Bén canh dé, bai viét ludn gidi mot sé van dé phap [i con ton
tai trong thuec tién lién quan dén viée dp dung dn 1é ndy nhie viéc xdc dinh nguyén nhdan nguwoi me bo di
khi con con rdt nhé va d¢ tuéi ciia con tai thoi diém nguwoi me bo di, gép phan dinh hudng viée dp
dung An 1¢ s6 54/2022/AL trén thye tién theo hwéng bdo dam sw cdn bang giita nghia vu, quyén cia
cha me va quyén loi vé moi mdt ciia nguoi con.

Tir khod: An 16 s6 54/2022/AL; quyén nudi con; con duwéi 36 thang tudi; nghia vu va quyén ciia
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A COMMENTARY ON PRECEDENT NO. 54/2022/AL ON THE DETERMINATION OF CHILD
CUSTODY IN DIVORCE CASES

Abstract: Precedent No. 54/2022/AL was adopted by the Judges’ Council of the Supreme People's
Court on 7 September 2022 and was announced under Decision No. 323/0D-CA on 14 October 2022
by the Chief Justice of the Supreme People's Court. This precedent has contributed to resolving the
issues in the current law on marriage and family in protecting children's rights, specifically ensuring
the rights of children under 36 months old through the mechanism of parental obligations and rights
for the care and upbringing of their children. This article analyses the legal framework governing the
determination of custody in divorce proceedings, thereby highlighting the contributions of precedent
No. 54/2022/AL in judicial practice. In addition, the article examines some legal issues that arise in
the practical application of this precedent, such as determining the reasons for the mother’s
abandonment of an infant and determining the child’s age at the time of the mother’s abandonment,
contributing to guiding the application of precedent No. 54/022/AL in a manner that ensures a
balanced consideration of both the obligations and rights of parents and the best interests of children.
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1. Pt van dé luat thuc dinh. Trén thé gidi, an 18 c6 lich s
An 16 ra doi véi vai tro “lap ddy nhitng  1au doi va 1a ngudn phép luat duogc co quan
khoang tréng phap 1i” con ton tai trong phap  tai phan nhiéu qudc gia lya chon trong qua
trinh giai quyét tranh chép, trong d6 ndi bat
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Trong khi do, an 1¢ tai Viét Nam nhin chung
con kha méi mé. Boi 18, dén nam 2015 an 18
moi chinh thirc dugc thira nhan thong qua viéce
Hoi ddng Tham phan Toa an nhan dén tdi cao
ban hanh Nghi quyét sé 03/2015/NQ-HDTP
ngay 28/10/2015 vé quy trinh lya chon, cong
bb va ap dung 4an 18, sau d6 1a Nghi quyét sd
04/2019/NQ-HDTP ngay 18/6/2019. Piéu niy
thé hién budc tién 16n trong tién trinh cai
cach tu phap ¢ Viét Nam. Viéc thira nhan an
1¢ ciing gop phan khong nho trong viée cing
¢ nguyén tic toa an khong duoc tir chdi giai
quyét vu viéc véi 1i do khong cé diéu luat dé
ap dung (khoan 2 Diéu 4 va Diéu 45 Bo luat
T4 tung dan sy nam 2015). Khi d6, quyén loi
ciia duong su c6 thé duoc bao vé mot cach
day du va kip thoi. Bén canh d6, 4p dung an
1¢ hodc it nhat 1a xem xét ching trong qué
trinh xét xir 14 mot hién than cua nguyén tic
binh d'flng trén binh dién lich dai: viéc ton
trong 4n 1¢ dam bdo rang cic vu an gidng
nhau déu duge xét xtir nhu nhau',

Trén mot phuong dién khac, viéc thua
nhan 4n 1& cling thé hién budc tién trong
cong cudc bao vé quyén con ngudi, quyén
cong dan, trong d6 co quyén tré em tai Viét
Nam. Cu thé, An 1¢ s 54/2022/AL dugc Hoi
dong Tham phan Toa an nhan déan tdi cao
thong qua ngay 07/9/2022 (An 1&¢ sd
54/2022/AL) 1a mot trong nhimng an 1¢ thé
hién 15 tinh than nay thong qua viéc bao vé
quyén loi ctia ngudi con dudi 36 thang tudi
khi cha me li hén. Viéc ban hanh An 18 sb
54/2022/AL gop phan bd sung nhimg 15
héng cua phap luat thuc dinh vé viée thuc
hién nghia vu va quyén cham soc, nudi dudng

! Cross and Harris (1991), Precedent in English Law
(4™ ed), Oxford, tr. 3.
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ciia cha me dbi v6i con dudi 36 thang tudi
khi cha me 1i hon. Vi vy, dé nhin nhan téng
thé vai tro ciia An 1& s& 54/2022/AL trong
viéc bao dam quyén duoc cham soc, nuodi
dudng cia con dudi 36 thang tudi truéc hét
can 1am rd khung phéap 1i vé xac dinh nguoi
truc tiép nudi con khi cha me 1i hon.

2. Khung phap li vé xac dinh nguoi true
tiép nudi con khi cha me li hon

Khi li hén, bén canh viéc giai quyét quan
hé nhan than va quan hé tai san cua vo,
chdng khi c6 yéu cau, van dé giai quyét quyén
lgi con chung thuong gay khong it kho khan
cho co quan tai phan. Piéu nay dit ra yéu
ciu nha lam luat can ghi nhan quy dinh théat
cu thé, minh bach vé viéc trong nom, chim
soc¢, nudi dudng, giao duc con sau khi li hon.
“Viéc trong nom, cham soc, gidao duc, nuoi
dudéng con la nghia vu va quyén ciia cha me,
khdng phu thuéc vao quan hé hén nhdn cia
cha me c6 ton tai hay khong .

Vi¢c xac dinh nguoi truc tiép nudi con
khi cha me li hon dugc ghi nhan tai Diéu 81
Luat Hon nhan va gia dinh (HNGD) nam 2014.
Khoan 2 Diéu nay ghi nhan “vo, chong théa
thudn vé nguoi triec tiép nudi con, nghia vu,
quyén cia moi bén sau khi li hon doi véi
con; truong hop khong thoa thudn dwoc thi
tod dn quyét dinh giao con cho mét bén truc
tiép nudi can cir vao quyén loi vé moi mdt
ciia con; néu con tir dii 07 tuéi tré' lén thi
phai xem xét nguyén vong cua con”. Theo
quy dinh nay, viéc xac dinh ngudi truc tiép
nudi con co thé duge thuc hién theo thoa
thuan cua cha me hodc theo quyét dinh cua

2 Truong Dai hoc Luat Ha Ngi (2021), Gido trinh
Ludt Hon nhén va gia dinh Viét Nam, Nguyén Vin
Cu (chu bién), Nxb. Tu phap, Ha Noi, tr. 426.
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toa an. Trong do, quyén loi vé& moi mat caa
con 1a yéu td then chdt phai duoc xem xét
khi quyét dinh vé ngudi truc tiép nudi con
khi cha me 1i hon. Bén canh d6, nhim bao
dam quyén duoc bay to ¥ kién cua tré em,
nha lam luat ghi nhan co ché 1y y kién dé
xét nguyén vong cua con tir du 07 tudi trd 1én.
Ngoai nguyén tic phan dinh quyén nudi
con duogc du liéu tai khoan 2 Diéu 81 Luat
HNGD nam 2014 néi trén, nha lam luét ghi
nhan quy dinh dic thu trong viéc x4c dinh
quyén nudi con ddi v4i ngudi con dudi 36
thang tudi. Piéu nay phu hop vdi tinh than
quy dinh tai khoan 1 Diéu 98 Luat Tré em
nim 2016 (sira d6i, bo sung nim 2018).
Theo do, “cha, me, nguoi cham soc tré em
va cdc thanh vién trong gia dinh co trdach
nhiém trong viéc cham soc, nuoi dwong,
quan i, gido duc tré em; danh diéu kién tot
nhdt theo khd ndang cho sw phdt trién lién
tuc, toan dién cua tré em, dac biét la tré em
dudi 36 thang tudi; thirong xuyén lién hé véi
co quan, 16 chire, ca nhdn cé trach nhiém dé
dwoc hwdng dan, tro giip trong qud trinh
thwce hién trach nhiém cham soc, nudi
dwong, gido duc tré em”. Diém dang cha y
cia quy dinh nay thé hién ¢ viéc nha lam
luat nhin manh dén tré em dudi 36 thang
tudi 1a déi tuong can duge quan tam, cham
soc nham tao diéu kién tt nhat cho su phat
trién lién tuc va toan dién cua tré. Day 12 giai
doan quan trong trong qua trinh phat trién
cta tré em, ca vé thé chat va tam li, nén viéc
bao dam thu huong quyén duogc cham soc,
nudi dudng mot cach tét nhat tir phia cha,
me can dugc cht trong hon bao gio hét..
Theo khoan 3 Diéu 81 Luat HNGD nim
2014 “con dudi 36 thang tudi dwoc giao cho
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me triec tiép nudi, triv truong hop ngwoi me
khong du dieu kién dé triee tiép trong nom,
cham soc, nuoi dwong, giao duc con hodc
cha me co thoa thuan khac phu hop voi loi
ich cua con”. Pay la quy dinh mang tinh
nguyén tic, theo d6 néu cha me khong co
théa thuan khac hoac khi ngudi me khong
thudc truong hop khong du diéu kién dé truc
tiép trong nom, chim soc, nudi dudng, gido
duc con thi toa an phai giao con cho nguoi
me. Quy dinh nay gép phan dé cao thién chirc
clia nguoi me, giup cho ngudi me c6 thé thuc
hién viéc cham soc, nudi dudng va gido duc
con dudi 36 thang tudi tot hon bat ki ngudi
nao khac®. Tuy nhién, quy dinh nhu vay da
dan dén “da phan két qud ciia cdc tranh chdp
vé quyén nudi con duéi 36 thing tudi sé
dwoc xét xu mdc dinh theo huwong nguoi me
c6 quyén nudi con khi ngueoi me cé di diéu
kién hodc cac bén khong co thoa thudn
khéc... bat ké rang loi ich tot nhdt cia con
sé€ dwoc thuc hién khi con o voi nguoi cha A,
Mac du phép luat da ghi nhan cac truong
hop ngoai 1¢ song viéc chua c6 hudng giai
thich rd nét cac truong hop cu thé khién viéc
ap dung phap luat cua toa an doi khi cing
nhic, ddn dén quyén loi ctia ngudi con bi xam
pham. Do vay, viéc ban hanh an 1€ veé giao
quyén nudi con dudi 36 thang tudi cho nguoi
me da mo ra mot hudng xur 1i linh hoat, gop
phan tao thém tién dé dé co quan tai phan

3 Truong Pai hoc Ludt Thanh ph HO Chi Minh (2022),
Giao trinh Ludt Hon nhdn va gia dinh Viét Nam
(tai ban lan thir nhét, ¢6 sira chita, bd sung), Nguyén
Vin Tién (chu bién), Nxb. Hong Dic, tr. 464.

4 Piang Thanh Hoa, Tran Thi Thu Hang (2022), “Xéc
dinh quyén ctia cha dwoc nudi con dudi 36 thang
tudi khi me khong truc tiép nudi dudng”, Tap chi
Nghién cieu ldp phdp, s 13, tr. 14.

17



NGHIEN CUU - TRAO POI

“manh dan” hon trong viéc ap dung phap luat
vao viéc bao vé quyén loi cia con dudi 36
thang tudi khi cha me 1i hén thong qua quyét
dinh giao con 36 thang tudi cho ngudi cha.
Mac du viéc ra quyét dinh vi loi ich tbt
nhét ctia con 1a trung lap vé giéi nhung van
c6 thé dan dén cac quyét dinh thién vi vé
gidi. Theo mdt nghién cuou tai Hoa Ky,
nhirng thdm phan tng ho hoc thuyét tudi tho®
da trao quyén nudi con cho ngudi me trong
91,7% cac truong hop va nhitng ngudi phan
dbi hoc thuyét nay da trao quyén nudi con
cho ngudi me trong 77,6% cic trudng hop®.
Trong nhiéu trudng hop, tod 4n st dung viée
cho con ba 1am 1i do chinh dang dé cap
quyén nudi con cho ngudi me. Mot trong
nhimg vu viéc co thé ké dén 1a Norton v.
Norton, toa phuc thim Colorado da duy tri
viéc cdp quyén nudi con cho ngudi me vai li
do nguoi me dang cho con bu. Toa an luu y
réng 1énh nudi con c6 thé duoc stra doi khi
dtra tré 16n 1én va coi khiéu nai phan biét
gi6i tinh ctia nguoi cha 1a khéng phu hop’. O

5 Hoc thuyét tudi tho (Tender Years Doctrine) 1a mot

nguyén tic phap 1i trao quyén nudi con cho cic ba

me dya trén ¥ tuong cac ba me la ngudi cham soéc
ty nhién c6 kha niang nudi dudng va c6 nhiéu mbi
lién hé sinh hoc hon véi con cai cua ho. Xem thém:

Jaimee L. Hartenstein (2016), “Tender Years Doctrine”,

The Wiley Blackwell Encyclopedia of Family

Studies, tr. 1.

Angela Marie Caulley (2018), “Equal isn’t always

equitable: Reforming the Use of Joint Custody

Presumptions in  Judicial ~ Child  Custody

Determinations”, Boston University Public Interest

Law Journal, vol. 27, no. 2, tr. 417 - 418.

T Kate Baxter-Kauf (2012), “Breastfeeding in Custody
Proceedings: A Modern-Day Manifestation of
Liberal and Conservative Family Traditions”,
Richmond Journal of Law and the Public Interest,
vol. 15, no. 3, tr. 646.
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mdt s bang khac nhu Arkansas, 1an dau tién
cum tu “tender years” xuét hién trong mot
phan quyét vé quyén nudi con vao nim 1906
va tod an tuyén bd rang “it nhdt thi tré em sé
16t hon néu & véi ong ba hodc me hon la ¢
véi cha trong nhitng nam thang con du tho*®,

Nhin chung, viéc uu tién giao con dudi
36 thang tudi cho ngudi me 1a phu hop véi
diéu kién thé chat, tim 1i cia me va con cling
nhu phu hop véi cac nguyén tic cia phap
luat thyc dinh. Khong chi Viét Nam, phap
luat Trung Qudc ciing dé ra nguyén tic: “sau
li hén, con chia dii 02 tuéi do me truc tiéb
nuéi dwong la nguyén tic. Con da di 02
tuéi, néu hai bén cha me thod thudn bat
thanh vé van dé nudi duéng thi do toa dn
nhdn dén can cir vao tinh hinh cu thé cia hai
bén, diea theo nguyén tic cé loi nhdt cho con
vi thanh nién dé dwa ra phan quyét. Néu con
da dii 08 tudi thi phdi ton trong ¥ nguyén
chan thue ciia con”.

3. Nhiimg dong gop ciia An I¢ s6 54/2022/AL
trong thwe tién xac dinh nguoi truc tiép
nudi con khi cha me li hon

Tai ndi dung An 18 sb 54/2022/AL thé
hién: “trong vu dn hon nhan va gia dinh co
tranh chdp vé quyén nudi con duwdi 36 thang
tudi; ngwoi me tw ¥ bo di tir khi con con rat
nhé, khéng quan tam dén viéc tréng nom,
cham soc, nuoi duwong, gido duc con; nguoi
con dwoc nguoi cha nudi dwong, cham soc
trong diéu kién tot va di quen véi diéu kién,
méi truwong song dé”, véi trudng hop nay,

8 James E. Goldie (1980), “DeCroo v. DeCroo: Act
278 and the Tender Years Doctrine”, Arkansas Law
Review, vol. 34, no. 3, tr. 493.

® Lé Khanh Linh va céc tac gia khéac (2024), Bé ludt
Dan sy Trung Quéc 2020 (ban dich va legc gidi),
Nxb. Pai hoc Quéc gia Ha Nai, tr. 291.
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giai phap phap li duoc dat ra la: “r0a an phdi
tiép tuc giao con duéi 36 thing tuéi cho
nguwoi cha triee tiép nudi dwong, cham séc”°.

Mot vi du cu thé trong An 1& sb
54/2022/AL phan quyét tod an gidm dbc
thAm thé hién quan diém: “Anh Nguyén Hitu
P nudi dwéng, cham séc chau Nguyén Ddc T
rat tot. Anh P ¢é viéc lam tai Cong ti TNHH
Thuwong mai va dich vu N, thu nhap on dinh,
hoan toan dui diéu kién dé nudi chau T. Mdc
di, khoan 3 Diéu 81 cua Lugt HNGD nim
2014 quy dinh “Con dwéi 36 thang tudi phdi
giao cho me tryc tié}? nuéi...”, nhung chi K
da khong nuoi chau T tw khi chau dwoc 04
thang tuéi. Hién tai, chau T da quen voi diéu
kién, méi truong séng va dwoc anh P nudi
duwéng, cham séc dam bdo trong diéu kién
16t nhdt: néu giao chau T cho chi K nuoi
dudng sé gdy sw xdo tron, anh hwéng dén su
phat trién binh thuong ciia chau. Qud trinh
gidi quyét vu dn, 104 dn cdp so tham dd xem
xét mot cach toan dién, tié}) tuc giao chau T
cho anh P tric tiép nudi duéng, cham séc
la ¢6 can cir. TOA dn cdp phic tham sira
ban dn so tham giao chau T cho chi K nudi
duwéng la khéng phit hop, chwa xem xét day
i dén quyén va loi ich hop phdp vé moi
mat cua chau T,

Véi duong 16i xtr 1i néu trén, An 1& sd
54/2022/AL di gop phan bo sung nhiing
thiéu khuyét cta phap luat hién hanh vé xac
dinh quyén nudi con dudi 36 thang tudi khi
cha me 1i hon sao cho quyén lgi ctia con
dugc bao vé mot cach tét nhat. Cu thé, 4n 18
da giai quyét dugc nhitng van dé sau day:

10 Trang tin dién tir vé an 1¢ cua Toa 4n nhan dan t6i cao,
https://anle.toaan.gov.vn/webcenter/portal/anle/home,
truy cép 29/11/2024.
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Thir nhat, 4n 1é tao co s& phéap 1i cho toa
an xac dinh truong hop ngudi me khong du
diéu kién dé truc tiép trong nom, cham soc,
nudi dudng, giao duc con

Nhu d3 phan tich, khoan 3 Diéu 81 Luét
HNGD niam 2014 dang theo huéng cung cb
quyén nudi con dudi 36 thang tudi ciia nguoi
me song cling khong loai trir kha nang gianh
quyén nudi con ctia nguoi cha. Tuy nhién,
trude khi An 1¢ s6 54/2022/AL duge ban
hanh, khong c6 bat ki quy dinh nao giai thich
cich hiéu nguoi me khong du diéu kién
trong nom, cham s6c, nudi dudng, giao duc
con dudi 36 thang tudi. Do ciing 13 mot trong
nhiing nguyén nhan khién toa 4n thuong ra
quyét dinh giao con cho ngudi me nudi ma
khong xem xét toan dién dén loi ich tot nhat
cta tré. Co thé ké dén vu viéce sau day:

Anh D. va chi M. li hén va tranh chép vé
quyén nudi con chung (chau Th., sinh ngay
01/4/2016). Méac du chi M. khoéng chiing
minh dugc thu nhép ctia ban than va chi cling
1 nguoi c6 16i dan dén li hon song toa an cp
so tham van phan quyét giao con dudi 36
thang tudi cho chi M. truc tiép cham soc,
nuoi dudng. Trong khi do, anh D. 1a nguoi
dd truc tiép nudi chau Th. tr ngay
08/10/2017 cho dén ngay xét xir (chau Th
duoc 25 thang 3 ngay tudi) va anh D. ciing
¢6 thu nhap on dinh dé tryc tiép trong nom,
cham séc, nudi dudng chau Th. Khong dong
¥ voi phan quyét cua toa so tham, anh D. da
khang cdo. Toa 4n cép phuc tham sau d6 da
chap nhan toan bd khang cdo ciia anh D. va
stra ban an so tham s6 15/2018/HNGD-ST
ngay 29/01/2018 cua tod 4n nhan dan huyén
T.V.T., tinh C.M. vé con chung™.

11 Ban &n sé 15/2018/HNGD-PT ngay 04/5/2018 cua
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Tur thue té trén, c6 thé théy su ra doi cua
An 16 s6 54/2022/AL d3 gop phan khong nho
trong vi¢c giip co quan tai phan c6 thém co
sO vitng chic dé ra phan quyét giao con dudi
36 thang tudi cho nguoi cha cham soc, nudi
dudng sau khi cha me 1i hon khi “nguoi me
khong du diéu kién dé tryc tiép trong nom,
cham séc, nudi dudng, giao duc con”.

Xét ¢ thoi diém hién nay, van dé& xéc
dinh can cr “ngudi me khong du diéu kién
dé tryc tiép trong nom, chim soc, nudi
dudng, gido duc con” di duoc giai quyét
thong qua vin ban huéng dan cuia co quan tu
phap. Theo khoan 3 Diéu 6 Nghi quyét sb
01/2024/NQ-HDTP ngay 16/5/2024 cua Hoi
déng Tham phan Toa an nhan dan tdi cao
huéng din 4p dung mot sd quy dinh cua
phap lut trong giai quyét vu viéc vé hoén
nhan va gia dinh, cac truong hop “nguodi me
khong du diéu kién dé truc tiép trong nom,
cham soc, nudi dudng, gido duc con” bao
gém: 1) Ngudi me méac bénh hiém nghéo
hodc bi bénh ndng khac ma khong thé tu
cham soc ban than hodc khong thé truc tiép
trong nom, cham soc, nudi dudng, gido duc
con. Chang han, truong hop ngudi me bi dot
quy va li¢t ntra nguoi, khong con kha nang
di lai thi tod an khéng giao con dudi 36
thang tudi cho ngudi me tryuc tiép trong nom,
cham soc, nudi dudng, gido duc con; 2) Nguoi
me c6 thu nhap mdi thang thap hon mot nira
thang luong t6i thiéu ving tai noi ngudi me
dang cu trii va khong co tai san nao khac dé
trong nom, cham soc, nudi dudng, gido duc
con; 3) Nguoi me khong c6 diéu kién vé thoi

Toa &n nhan dan tinh Ca Mau vé tranh chap nudi
con va li hén.
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gian t6i thiéu dé tryc tiép tréng nom, chim
soc, nuoi dudng, gido duc con.

Mic dit Nghi quyét s6 01/2024/NQ-HDTP
da ghi nhan minh bach cach hiéu “ngudi me
khong du diéu kién dé truc tiép trong nom,
cham s6c, nudi dudng, gido duc con” song
quy dinh nay khong bao ham trudong hop
“ngudi me ty ¥ bo di khi con con rit nho”
nhu tinh hudng An 18 sé 54/2022/AL. Do vay,
trong chimg muc nhét dinh, an 18 nay van
gilt nguyén gia tri 4p dung trén thyc tién.
Béi, an 1€ duong nhién bi bai bd khi khong
con phu hop véi su thay doi ciia phap luat
(khoan 1 Piéu 9 Nghi quyét s6 04/2019/NQ-
HDTP ngay 18/6/2019 cta Hoi dong Tham
phan Toa 4n nhan dan t6i cao vé quy trinh
lwa chon, cong bd va ap dung an 1¢).

Thir hai, ndi dung an 1é thé hién sy danh
gia toan dién vé loi ich t6t nhit cua con khi
quyét dinh giao con dudi 36 thang tudi cho
nguoi cha chdm soc, nudi dudng, gido duc
sau khi cha me 1i hén

Theo Nghi quyét sb 04/2019/NQ-HDTP,
viéc 4p dung an I¢ chi dugc dat ra khi vu
viéc duoc giai quyét co tinh hudng phap li
tuong ty v&i ndi dung an 1&. Tuy nhién, thé
nao 1a “tinh hudng phap 1i twong tuy” thi phap
ludt chua c6 cau tra 10i. Danh gia tong thé
n6i dung an 18, c6 thé thay viéc toa an quyét
dinh giao con duéi 36 thang tudi cho cha
chiam soc, nudi dudng trong tinh hudng trén
khong chi dua vao sy kién ngudi me ty v bo
di khi con con rat nhé va viée nguoi me bo
di don thuan chi xuat phat tir mau thuan vo
chong. Vay nén, néu cac vu viéc phat sinh
chi ¢6 su kién nguoi me tu y bo di khi con
con rat nho ma khong c6 cac yéu td khéac thi
khong du diéu kién ap dung an 1& khi xét &
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binh dién ton tai tinh hudng phap 1i twong tu.
Cu thé, ngoai sy kién ngudi me ty y bo di khi
con con nho, toa an con xem xét kha nang
chim soc, nudi dudng con dudi 36 thang tudi
ctia ngudi cha va sy 6n dinh méi trudng sdng
cua con. Theo d6 toa an nhan dinh réng
“chau T dd quen vdi diéu kién, moi truong
song va dwoc anh P nudi dudng, cham séc
dam bdo trong diéu kién tot nhdt; néu giao
chau T cho chi K nuéi duong sé gay su xdo
trén, anh hweong dén sw phdt trién binh
thwong cia chau” (An 18 sb 54/2022/AL).

Vé xem xét kha ning chim séc, nudi
dudng con cua nguodi cha trong truong hop
nay hoan toan phu hop véi xu hudng phap
luat cta cac nudc trén thé gigi. Khoan 3
Piéu 81 Luat HNGD nidm 2014 chi dé cap
viéc ngudi me khong du didu kién trong
nom, cham soc, nudi dudng, giao duc con thi
toa an c6 thé khong giao con dudi 36 tudi
cho me cham soc, nuéi dudng sau khi 1i hon
chir chua néu ro viéc danh gia kha nang
chdm s6c con cua nguoi cha. Do do, nhan
dinh cua toa an thé hién budc tién dang ké
trong viéc bao vé hiéu qua quyén loi ctia con
no6i chung, con dudi 36 thang tudi ndi riéng
khi cha me li hon. Thuc chat, trén tinh than
ctia Luat Tré em nam 2016 (stra d6i, bo sung
ndm 2018) hay cac quy dinh khac cia Luat
HNGD nam 2014 thi “quyén loi moi mat cua
con” phai 1a yéu t6 duoc tod an quan tdm
hang dau khi quyét dinh cac van dé lién quan
dén quyén loi ciia ngudi con.

Ngoai ra, didu kién chim soc, nudi
dudng con ctia nguoi cha, sy 6n dinh vé méi
truong sdng cla con ciing dugc tod 4n quan
tam xem xét. Viéc xem xét yéu td nay suy
cho cung ciing hudéng dén bao vé quyén loi

TAP CHIi LUAT HOC SO 3/2025

NGHIEN CUU - TRAO DOI

vé moi mit cua con. Boi 18, yéu td nay quyét
dinh rit 16n dén sy phat trién 6n dinh cua
con, dac biét con dudi 36 thang tudi 1a do
tudi can dugc quan tam, cham soc dac biét tu
gia dinh va viéc thay d6i moi truong sdng
khong nén dugc dat ra, néu dua tré duoc
cham soc, nudi dudng mot cach day du trong
moi trudng sdng hién tai. Chang han, trong
mot vu viée thuc t€, t0a 4n nhan dinh: “chi vi
maéu thudn vo cho”‘ng, sau khi sinh con dwoc
khodng 1,5 thang tuéi ba N da bé lai con
cho gia dinh ong H nuoi duong, chan moi
lién lac va khong lién hé tham nom, hé tro
nudi con tir d6 cho dén nay... Hién tai chdau
da quen véi diéu kién, méi trwong song va
dwoc ong H nudi dudng, cham séc; néu giao
chdu T cho ba N nuéi duéng sé lam thay doi
méi truwong song, anh hwong téi sw phat

trién binh thuwong ciia chdu sau nay”"*?

. “Suy
cho ciing, hon lic nao hét, loi ich cia con
can dwoc bdo vé mét khi cha va me khong
con séng chung véi nhau 3. Khong chi Viét
Nam, phép luat nhiéu qubc gia trén thé giéi
thé hién quan diém, tu tuong rd rang vé van
dé nay. Chang han nhiing vu viéc yéu cau
tod 4n xac dinh ngudi nudi con khi vo chong
li hén & Lién bang Nga duoc xép vao nhiing
vu viéc lién quan dén bao vé quyén tré em va
phap luat theo huéng wu tién bao vé quyén
tré em trong cac vu viéc nay'.

12 Ban 4n s6 295/2023/HNGD-ST ngay 15/8/2023 cua
Toa &n nhan dan huyén A, tinh An Giang vé viéc
tranh chip hon nhan gia dinh, li hén, nudi con chung.

3 Nguyén Ngoc Dién (2022), Gido trinh Ludt Hon
nhan va gia dinh (Tdp 1: Céc quan hé nhan than vé
gia dinh), Nxb. Pai hoc Qubc gia Thanh phé Hb
Chi Minh, tr. 225.

Y Truong Pai hoc Luat Thanh phé HS Chi Minh
(2018), Sach tinh hudng (binh lugn bdn &n) Ludt
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Nhu vay, An 1& sb 54/2022/AL chi duoc
toa an van dung trong thuc tién xét xir khi
hoi di 02 yéu té: 1) Ngudi me ty ¥ bo di khi
con con rat nho, khoéng quan tim dén viéc
trong nom, cham soc, nudi dudng, gido duc
con; va 2) Nguoi con dugc nguodi cha nudi
dudng, chim soc trong diéu kién tét va da
quen v6i diéu kién, méi truong séng do.
Khong thé phu nhén, hai cin cr nay déu
huéng téi viéc bao dam quyén dugc chim
soc, nudi dudng cia con dudi 36 thang tudi.
Tuy nhién, dé an 1& duoc ap dung hiéu qua
trén thyuc té thi van lam rd ndi ham cua 2 can
clr ndy tao tién dé cho toa an xac dinh vu
viéc dang duoc giai quyét c6 tinh hudng
phap li trong tu an 1€ hay khoéng.

4. Mot so6 van dé phap Ii @it ra khi ap
dung An 1é s6 54/2022/AL trong viéc xac
dinh nguoi true tiép nudi con khi cha me
li hon

Khong thé phu nhén, sy ra doi ctua An 1¢
sO 54/2022/AL da gdp phan thuc day viéc bao
dam thyc hién nghia vu va quyén cham séc,
nudi dudng cta cha me ddi véi con dudi 36
thang tudi néi riéng va phii hop véi tién trinh
cai cach tu phdp ¢ nudc ta n6i chung. Tuy
nhién, dé ap dung an 1¢ doi héi cic vu viéc
phéi ¢6 tinh huéng phép li tuong tu véi ndi
dung 4n 1¢. Pay ciing 1a van d¢ gy ra kha
nhiéu kho khin cho co quan tai phan trong
qué trinh xét xar. Béi 1§, trén tinh than Nghj
quyét s 04/2019/NQ-HPTP, tai khoan 2
Diéu 8 c¢6 ghi nhan: “truwong hop vu viéc c6
tinh huéng phdp Ii twong tw nhung toa dn
khong ap dung an ¢ thi phai néu ro li do trong
ban dn, quyét dinh ciia tod dn”. Quy dinh nay

Hoén nhdn va gia dinh, L& Vinh Chau (chu bién),
Nxb. Hong e - Hoi Luat gia Viét Nam, tr. 416.
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dit ra doi hoi co quan tai phan khi giai quyét
cac vu viéc thyc tién ngoai lién hé quy dinh
ctia phap ludt ciing cdn xem xét cac an 1& dé
c6 thé dua ra danh gia bao quat tinh hudng
vu viée dé lwa chon co s& phap 1i phu hop.

Thir nhdt, x4c dinh can ctt “nguodi me tu
v bo di”.

Thue tién giai quyét cac vu an li hdn co
tranh chap viéc nuéi con dudi 36 thang tudi
¢6 truong hop ngudi me ty bo di khi con con
rat nho va khong tryc tiép thim hoi, quan tim
dén con cho dén khi vu 4n 1i hén duoc toa &n
thu 1i giai quyét nhung ciing ¢ truong hop
ngudi me bi budc phai rdi di boi ngudi chong
hodc nguoi than ciia ngudi chong®®. Noi dung
An 18 sb 54/2022/AL chi dé cap viéc ngudi
me tu ¥ bo di khi con con rat nho, khong quan
tam dén viéc trong nom, cham sbéc, nuodi
dudng, gido duc con ma khong dit ra van dé
xem xét Ii do nguoi me tu ¥ bo di. Piéu nay
c6 thé dan dén kha ning ton tai nhidu quan
diém khéc nhau khi ban vé diéu kién nay.

C6 quan diém cho rang: “Néu viéc nguoi
me bo di ma bi tdc ddng boi ngwoi chong
hodc gia dinh chong thi can xem xét khong
ap dung én 1é s6 54/2022/AL ma viéc giao
con cho nguoi chong hodc nguoi me nuéi la
can cik vao cdc diéu kién khdc theo quy dinh
ciia phdp ludt”*®. Xét vé ban chit ciing nhu
phu hop xu hudng chung cua phép luat, viéc
quyét dinh quyén nudi con khi cha me li hdn
can dat quyén loi ciia ngudi con 1én hang
dau. “Bdo vé lgi ich cia con khi li hon la
théng diép ma xa hoi muon giri dén cdc bdc

5 Dyong Tan Thanh (2022), “Binh lugn An 1é s6
54/2022/4L”, https://tapchitoaan.vn/binh-luan-an-
le-s0-542022al7362.html, truy cap 29/11/2024.

16 Dyong Tén Thanh (2022), tldd.
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cha me khong gitt dwoc gia dinh nhw la mot
khéi, mét té bao lanh manh ciia xd héi; néu
khéng song chung véi nhau dwge nira, thi cir
li hon; nhung phdi luén nhé rang con ciing
nhuw cha hodac me la mot con nguoi va do do,
¢6 cdc quyén ciia mot con nguoi can dwoc

bdo vé"'',

“Mat khdc, ngay tai thoi diém
nguoi me tw nguyén roi bo va giao con dwoi
36 thang tuéi lai cho nguoi cha, sw gan két
gifta nguwoi me va nguoi con da bi cdt dirt va
sw cat dirt nay hoan toan thugc vé lya chon
cua nguoi me 18, Tuy nhién, bén canh viéc
bao v¢ 1oi ich ciia nguoi con thi toa an cling
can luu tAm dén quyén loi ciia nguoi me. Boi
1&, néu nguoi me bo di vi li do khach quan
nhu bi ngan céan, tdc dong tu phia nguoi
chong hoic gia dinh chong, thi khong thé
xem day la biéu hién cua sy thiéu trach
nhiém. Trong nhiing tinh hudng nhu vay,
viéc tiép tuc giao con cho ngudi cha co thé
lam anh hudng dén quyén loi chinh dang ciia
nguol me va tu d6 khoidng cach tinh cam
gitta me va con s€ ngay mot lén hon. Do
vay, nham dam bao su dung hoa loi ich gitra
cac chu thé trong quan h¢ cha, me, con, khi
ap dung An 1 s6 54/2022/AL, toa an can can
nhéc 1i do cling nhu hoan cénh thuc té tai
thoi diém nguoi me bo con di.

Thir hai, xac dinh do tudi cla con khi
nguoi me ty y bo di.

C6 quan diém cho rang can thiét phai
x4c dinh thé nao 1a “*khi con con rat nhd” va
dé xut “viéc xdc dinh thoi diém nguoi me tuw
¥ bo di “khi nguoi con con rdt nhé” la thoi
diém ngwoi con dudi 12 thang tudi la phi

17 Nguyén Ngoc Dién (2022), tldd, tr. 225.
18 Ping Thanh Hoa, Tran Thi Thu Hang (2022), tldd,
tr. 11.
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hop nhdt”*°. Viéc ngudi me tu ¥ bo di ma
khéng quan tdm dén viéc trong nom, cham
soc, nudi dudng, gido duc con la hanh vi
thiéu trach nhiém du con & d6 tudi nao. Néu
huéng dan theo hudng thu hep diéu kién vé
d6 tudi cua ngudi con tai thoi diém nguoi
me bo di 1am co s¢ ap dung an 1¢ s€ din dén
tinh trang An 18 s6 54/2022/AL khong duoc
ap dung vi khong dép tung yéu ciu vé tinh
huéng phép 1i tvong tu.

Trén phuong dién phap li, chi khi con
duéi 36 thang tudi méi can dit ra van dé wu
tién giao con cho ngudi me truc tiép nudi.
Mot khi con di dii 36 thang tudi thi co hoi
gianh quyén nudi con cua cha va me 1a
ngang nhau va quyén lgi vé moi mit ciia con
s& 12 yéu t6 dugc toa an xem xét, danh gia dé
ra quyét dinh, do vdy khong can thiét vién
dan 4n 1&. Vi I& d6, cr thudc truong hop con
dudi 36 thang tudi 1a co thé ap dung an 18
nay khi ¢ tinh hudng phép 1i twong tu, chi
khong can thiét cu thé hod thoi diém ngudi
me bo con di 13 con & d6 tudi nao 1a rat nho.

Trong thuc tién xét xir, t0d 4n 4p dung
An 1 s6 54/2022/AL song khong xem xét cu
thé vé do tudi cua nguoi con khi ngudi me
b6 di. Chang han, trong mot vu viéc, ong L
va ba V li hon co tranh chip quyén nudi con
du6i 36 thang tudi (1a chéu K, sinh ngay
26/10/2020). Toa an nhén dinh: “chdu Dinh
Hoang Thé K hién nay dwéi 36 thang tudi;
nguoi me la ba V tw y bo di, khong quan tam
dén viéc tréng nom, cham séc, nudi dwéng,
giao duc con; nguoi con dwoc nguoi cha la
ong L nuéi dwéng, cham séc trong diéu kién
16t va dd quen véi diéu kién, méi truong

19 Dyong Tén Thanh (2022), tldd.
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song dé, Hoi dong xét xir giao chdu K cho
ong L tiép tuc cham séc, nudi dwéng theo
Diéu 81 Lugt HNGD nam 2014, An 1é s6
54/2022/AL . Tai thoi diém ba V tur y bo di
(thang 03/2022) thi chdu K da hon 16 thang
tudi va liéu rang con 16 thang tudi co duoc
xem 14 con con rat nho hay khong thi an 18
chua c¢6 cau tra 10i. Tuy nhién, tyu trung lai,
dua trén céc tinh tiét khach quan cua vu an,
viéc toa an giao quyén nudi con cho 6ng L 1a
hoan toan hop 1i vi quyén loi cta chau K van
dugc bao dam mot cach tdt nhat khi con
duéi 36 thang tudi sdng chung vdi cha.

Hay trong mot vu viéc khac, toa an nhan
dinh: “xét thdy chau Lé Khanh H dang dudi
36 thang tudi, tuy nhién tir thang 4/2022 do
anh C va chi Tr da li than véi nhau, trong
thoi gian tir khi Ii than cho dén nay chiu H
do anh C tryc tiép cham soc, nudi dwong.
Qua xdac minh tqi dia phuwong dwoc biét anh
C véan cham séc tot cho con va dam bdo di
moi mdt vé diéu kién cudc Séng cho con. Vi
vay dé dam bado sw 6n dinh tam Ii, tranh x&o
tron cuoc Séng cua cac con nén viéc giao ca
hai nguwoi con cho anh C truc tiép chim séc,
nuéi dieong cho dén khi chau Lé Hitu M va
chau Lé Khanh H trucng thanh "?*. Tuong tu
vu viéc trude do, trong vu viéc nay toa an
ciing khong xem xét vé do tudi cua chau H
khi nguoi me (chi Tr) bé di mac du tai thoi
diém d6 chau H da 24 thang tudi. Nhu vay,
qua hai vu viéc dugc dan chiéu, co thé thiy
tod an khong can nhic do tudi cua tré khi

20 Ban an sé 04/2023/HNGD-ST ngay 05/01/2023
cia Toa an nhan dan huyén Chg Mdi, tinh An
Giang v& viéc tranh chép li hén, nubi con.

21 Ban 4n s6 55/2023/HNGD-ST ngay 25/4/2023 cua
Toa an nhan dan huyén Con Cudng, tinh Nghé An
vé viée li hon, tranh chép vé nudi con khi li hon.
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ngudi me bo di nhu can ¢t 4p dung An 16 sb
54/2022/AL nhung duong hudng xu li trong
ca hai vu viéc déu hop 1i vi dat loi ich cua
ngudi con 13 yéu td quan tm hang dau.

Trén co s& nhitng phan tich néu trén, co
thé thiy rang van dé& méu chdt dé toa an ap
dung An 18 s6 54/2022/AL trong thuc tién
giai quyét tranh chip 1a thoi diém xét xir
ngudi con dang dudi 36 thang tudi; dong
thoi phat sinh su kién dan dén viéc giao con
cho nguoi cha, trong d6 c6 viéc ngudi me tu
¥ bo di ma khong c6 bat ki yéu té bén ngoai
nao tic dong. Trai lai, néu thoi diém giai
quyét tranh chap, con dd di1 36 thang tudi ma
c6 sy kién nguoi me bo di (du khi d6 con
du6i 36 thang tudi hodc hon) van co thé
dugc xem la mot trong nhitng li do toa an
xem xét nén giao con cho cha hay me nudi
dudng, cham soc 1a hop li./.
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