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NHONG GIAI DHAD DAM BAO THUC THI MOT 80O DIEM MO
CUA LUAT BAO HIEM XA HOI NAM 2024

DAO MONG DIEP *

T6m tdt: Bao hiém xa hgi duwoc xem |a tru cét chinh trong hé théng an sinh x& héi cua Viét Nam,
dong vai tro quan trong trong viéc thuc hién tién bg va céng bang xa hgi, gop phan phong ngira, giam
thiéu va khdc phuc rii ro cho nguoi lao d@éng. Nhing sira doi, bé sung trong Ludt Bao hiém x& hgi
nam 2024 di gép phan gidp cho cac ché dé bao hiém x& hgi ngdy cang hoan thién theo hudng dam
bao quyén loi doi Véi nguoi thu hieong ciing nhw mé réng doi tiwong hwong, Mike hiedng va dam bao cu
thé, chat ché hon trong cong tdc té chirc thiec hién. Bai viét 1am rd nhing diém méi cia Ludt Bdo hiém
xa hoi nam 2024 vé ché do huu tri, thai san, ém dau va s6 bao hiém xa héi, co' ché xir li hanh vi trén
déng bao hiém xa héi bat bugc; tir @6 dé xuat nhiing gidi phdp dam bao thuc thi Ludt trén thyc tién
trong thoi gian toi.
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SOLUTIONS TO ENSURE THE IMPLEMENTATION OF SOME NEW POINTS OF THE 2024
LAW ON SOCIAL INSURANCE

Abstract: Social insurance is considered the main pillar in Vietnam’s social security system, playing
an important role in realising social progress and equity, contributing to preventing, minimising and
overcoming risks for employees. Amendments and supplementations to the 2024 Law on Social
Insurance have contributed to improving the social insurance regimes, aiming to ensure the rights of
beneficiaries, expanding the beneficiaries, benefit levels, and more specific and stricter implementation.
This article clarifies the new points of the 2024 Law on Social Insurance on retirement, maternity,
sickness benefits, social insurance books, and mechanisms for addressing the evasion of mandatory
social insurance contributions. From this, the article proposes some solutions to ensure the effective
implementation of the law in the near future.
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1. Pit van dé

Trong cac ché do cua an sinh x4 hoi, bao
hiém xa hoi (BHXH) duoc xac dinh 14 tru
cot, gop phan 6n dinh cudc séng caa nguoi
lao dong (NLD) khi ho gap rai ro; phan phéi
lai thu nhap gitta cac tang Iop dan cu va

* Tién si, Truong Pai hoc Luit, Pai hoc Hué
E-mail: diepdm@hul.edu.vn
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NLD dong thoi giam chi cho ngan sach nha
nuéc, bao dam an sinh x& hoi bén vimng.
Ngay 20/11/2014, tai Ki hop thi 8, Quéc hoi
khoa XIIlI thong qua Luat BHXH s
58/2014/QH13 (sau day goi tit la Luat
BHXH nim 2014) thay thé Luat BHXH sb
71/2006/QH11, c6 hiéu lyc thi hanh ké tur
ngay 01/01/2016 (riéng quy dinh tai diém b
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khoan 1 va khoan 2 Diéu 2 cd hiéu lyc thi
hanh tir ngay 01/01/2018). Qua hon bay nam
thi hanh, Luat BHXH nam 2014 da di vao
cudc song, khang dinh tinh dung dan cua
chinh sach, ché d6 BHXH theo nguyén tic
dong-hudng, dap ang nguyén vong cua dong
dao nguoi lao dong, bao dam an sinh x& hoi
va hoi nhap quéc té.

Bén canh nhiing két qua da dat duoc, qua
trinh thyc hién Luat BHXH nam 2014 ciing
boc 16 nhitng ton tai, han ché, bat cap nhu:
1) Dién bao phu dbi twong tham gia va thy
huéng BHXH trén thuc t& con thip so véi
tiém ning; 2) Tinh tuan thu phap luat vé
BHXH con chua cao, van con tinh trang
cham déng, trén déng BHXH ¢ nhiéu dia
phuong, doanh nghiép; 3) Chinh sich BHXH
tu nguyén chua that sy hip dan nguoi dan
tham gia; 4) Mot s6 quy dinh khong con phu
hop véi béi canh, diéu kién thuc tién hién
nay’... Xuat phat tir nhitng 1i do, yéu cau
trén, ngdy 29/6/2024, tai Ki hop thtt 7, Quéc
hoi khoa 15 biéu quyét thong qua Luat
BHXH s6 41/2024/QH15 (sau day goi la
Luat BHXH nam 2024), c6 hi€u lyc thi hanh
tir 01/7/2025 véi nhiéu diém méi quan trong
nhu: 1) Bb sung tang tro cap huu tri x4 hoi,
hinh thanh hé théng BHXH da tang; 2) Giam
diéu kién sé6 nim dong BHXH t6i thiéu dé
duoc huong lwong huu tir 20 nim xudng 15
nam; 3) B6 sung quy dinh quan li thu, dong
BHXH va bd sung céac bién phap xir li trén
dong BHXH; 4) Stra d6i, bd sung vé tro cip
mét 1an khi nghi huu dé khuyén khich NLD

1 Bo Lao dong - Thuong binh va X3 hoi (2021), Bao
a0 tong két thi hanh Lugt Bdo hiém x& hgi ndam
2014 (Giai doan 2016 - 2021), Ha Noi, tr. 23.
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tiép tuc dong BHXH sau tudi nghi huu;
5) Quy dinh vé s6 BHXH dién tu?.. Hién
nay, Chinh phu, Bo Noi vu da khan truong
ban hanh cac van ban quy dinh chi tiét va
huéng dan thi hanh Luat BHXH niam 2024
va nang cao hiéu qua t6 chic, thi hanh nham
gop phan dua Luat BHXH di vao cudc séng.
Tuy nhién, Luat BHXH nam 2024 mdi c6
higu lyc thi hanh, do d6 con nhiéu van dé dat
ra khi trién khai &p dung trén thuc tién. Giai
phdp nao cho ché do huu tri, thai san, 6m
dau, s6 BHXH va co ché xtr Ii hanh vi tron
dong BHXH bit budc dugc thuc thi hiéu qua
dang 13 van dé dit ra trong giai doan hién
nay. Do d6, viéc nghién ctu cac giai phap
thyc thi Luat mai vé nhiing noi dung trén
trong cac van ban huéng dan thi hanh 1a diéu
kién tién quyét dé cac quy dinh duoc trién
khai dong b, hiéu qua.

2. Panh gia mot s6 diém méi caa Luat
B4o hiém x& hoi nam 2024 vé ché do 6m
dau va cac giai phap thuc thi

Ché d6 6m dau 1a mot trong nhitng chinh
sach an sinh x& hoi quan trong, gop phan
dam bao thu nhap cho nguoi lao dong khi ho
bi dm dau, tai nan... phai nghi viéc dé diéu
tri. B6i voi nguoi lao dong, ché do 6m dau
nhiam hd trg mot phan kinh phi chia tri, duy
tri cugc séng hiang ngay cho ban than va gia
dinh nguoi lao dong, giup nguoi lao dong
nhanh chéng phuc héi stc khoé dé quay tro
lai 1am viéc. Ché d6 nay tao tam Ii yén tam
cho nguoi lao dong lam viéc, phat huy kha

2 Nhitng diém méi quan trong trong D thao Lugt
Bdo hiém x& hgi (siza doi), https://xaydungchinh
sach.chinhphu.vn/nhung-diem-moi-quan-trong-
trong-du-thao-luat-bao-hiem-xa-hoi-sua-doi-11923
0316220357962.htm, truy cap 12/11/2024.
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ning clia minh trong qua trinh lao dong®. Cé
thé thay, viéc mo rong ddi tugng tham gia
BHXH néi chung va dbi twong ap dung ché
d6 6m dau noi riéng trong Luat BHXH nam
2024 thong qua viéc bd sung cac nhom ddi
twong: chu hg kinh doanh, nguoi quan li
doanh nghiép, ngudi quan 1i, diéu hanh hop
tac xa khong huong tién luong, NLD lam
viéc theo ché do linh hoat... Khoan 1 Piéu
42 da thé hién viéc thé ché hoa chi truong,
dinh hudng cai cach chinh sich BHXH dugc
dé cap tai Nghi quyét s6 28/NQ-TW ngay
17/11/2022 vé tiép tuc d6i méi phuong thirc
lanh dao, cAm quyén cua Dang.

Céch tiép can cua Luat BHXH nam 2024
vé van dé nay la hoan toan hop 1i. Thuc tién
cho thay, hién nay sé lugng ho kinh doanh,
hop tac xa chiém ti trong cao, do d6 chu ho
kinh doanh va ngudi quan Ii diéu hanh 1a doi
twuong c6 thu nhap twong dbi 6n dinh*.
Nhitng lao dong c6 viéc lam duoc tra céng
nhung khong c6 hop dong lao dong ciing ton
tai nhiéu trong thuc té, dic biét 1a lao dong
lai xe 6m, xe taxi dya trén nén tang ung
dung c6ng nghé dang 1a xu thé trong thoi dai
cbng nghé¢ 4.0. Nhiing lao dong nay c6 thu
nhap khdng hé thap. Ho mong mudn duoc
tham gia BHXH bit budc dé dugce huong trg
cap khi 6m dau hay luc vé gia c¢6 luong huu.
Viét Nam 1a quéc gia c6 ti & lao dong khu
vuc phi chinh thirc va ndng nghiép l6n nén
can thiét dua cac dbi twong nay vao BHXH

3 Lé Thi Hoai Thu (2024), “Ban vé ché d6 6m dau
trong du thao luat Bao hiém x& hoi”, Tap chi Lao
déng va xa hgi, sé 713, tr. 22 - 24.

4 Pham Thi Thuy Nga (2023), Phdp ludt an sinh xa
héi doi véi lao déng khu viec kinh té phi chinh
thire ¢ Viét Nam, Nxb. Khoa hoc X3 hoi, tr. 34.
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bit budc. Bén canh d6, viéc mo rong doi
twong huong ché 46 dm dau ciing chinh 13 mé
rong pham vi bao phu dbi twong thu husng
chinh sach an sinh xa hoi, quy dinh nay hoan
toan pht hop véi tinh than cua Cong uéc sb
102 vé Quy pham téi thiéu vé an toan xa hoi
nam 1952 cua T6 chac Lao dong qudc té
(International Labour Organization - ILO).
Ngoai ra, viéc bd sung cac dbi twong trén
dam bao tinh phu hop vaéi nhimg quy dinh
méi cua Bo luat Lao dong; gia ting quyén
loi khi cac nhom ddi twong nay tham gia
BHXH bit budc; thé hién dinh hudng ting
buéc mé rong dién bao phu dbi twong tham
gia BHXH bat budc; dam bao tinh kha thi
trong t6 chic thuc hién. Tinh dén hét nim
2022, s6 nguoi tham gia BHXH bit bugc tai
Viét Nam dat trén 16 triéu nguoi, chiém
56,7% trong tong s6 27,2 triéu lao dong lam
cong an luong va 1,07 triéu lao dong that
nghiép. Nhu vay, ddi chiéu véi quy dinh vé
dbi tuong &p dung ché do 6m dau dugc dé
cap tai Cong udc s6 102 cua ILO, ddi tuong
ap dung ché do ém dau cua Viét Nam dat
56,7% NLD lam cong an luong (vugt ngudng
50% theo yéu cau cua Cong udc nay)°.

C6 thé nhan thay, Luat BHXH nam 2024
d3 c6 nhimg diéu chinh cu thé vé ché d6 ém
dau nhu: sira d6i quy dinh vé ém dau thudc
danh muc can chira tri dai ngay, b sung quy
dinh tinh mac huong trg cap 6m dau dbi véi

5 Poan Xuin Truong (2023), “Péanh gia sy twong
thich cua dy thao Luat Bao hiém x& hoi (stra doi)
so sanh véi Cong woc sb 102 cua To chuc Lao
dong quéc t& vé an ninh xa hoi (tieu chuan tdi
thiéu)”, Ki yéu hgi thao khoa hoc Gop y cho Du
thao Ludt Bdo hiém x& hoi (sita doi), Truong Dai
hoc Luat Thanh phd HS Chi Minh, tr. 3 - 19.
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NLD nghi viéc huong ché d¢6 6m dau khong
tron ngay va nhitng noi dung lién quan khac.
Tuy vay, dé hoan thién hon cac quy dinh cua
phap luat vé tro cdp dm dau, Nha nudc can
ban hanh cac vin ban phép luat bd sung va
huéng dan céc van dé sau:

Mot 1a, x@y dung chinh s&ch phéap luat
quy dinh ché d6 ém dau khéng dua trén co
s& dong gop nham hd tro tiép can ché d6 cho
cac nhom dan sé chua va khong co diéu kién
tham gia BHXH.

Hai 13, hudng dan cy thé hon ddi véi
nhitng truong hop ém dau, tai nan phai nghi
viéc do tu huy hoai sicc khoé¢, do say rugu
khong dugc huong ché o 6m dau.

Ba 13, xem xét bo sung quy dinh cu thé ddi
v6i nhiing truong hop mai phét sinh nhu 6m
dau trong thoi gian ngimng viéc, cach liy té...

Bén canh viéc hoan thién cac quy dinh
vé ché do 6m dau nhu da phan tich & trén, dé
dam bao quyén loi cia NLD néi riéng va
ngudi thu huong ché d6 dm dau noi chung
thi viéc dong quy BHXH day du la mot
trong nhitng yéu cau quan trong can duoc
lru tam. DI v6i quy dm dau, thai san hang
thang, nguoi sir dung lao dong dong vao quy
BHXH sé tién twong ¢ng ti 1& voi tién luong
theo hop dong lao dong. Do do, can can nhic
b6 sung trach nhiém cua NLD d6i voi viéc
theo di, yéu cau nguoi sir dung lao dong
thuc hién day du trach nhiém vé BHXH doi
v6i NLP, trong d6 bao gom ca trach nhiém
dong BHXH va trach nhiém déng dung tién
lwong ctia NLD nham dam bao quyén loi cua
NLD khi phat sinh sy kién bao hiém. Pong
thoi, can bo sung quy dinh nhim bao vé
quyén lgi cho NLD khi ngudi st dung lao
dong khong thuc hién dung trach nhiém
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tham gia BXHH, anh huong dén quyén loi
cua NLD.

3. Panh gia mot sé diém méi chaa Luat
Bao hiém x& hdi nim 2024 vé ché do huu
tri va cac giai phap thuc thi

Ché d6 huu tri dwoc hiéu la ché do
BHXH nhim dam bao thu nhap cho NLD
khi ho khéng con tham gia quan hé lao dong
nita. Luong huu 1a khoan thu nhap chu yéu
nham dam bao doi séng vat chit va tinh than
cho NLB. Khoan tién nay 1a két qua tich liy
trong sudt qua trinh 1am viéc cua NLD trén
co so dong gop cua chinh ho va cia nguoi st
dung lao dong vao quy BHXH®. Luat BHXH
qua cac thoi ki (nam 2006, nam 2014, nam
2024) déu théng nhat quan diém trong viéc
quy dinh diéu kién huéng luong huu hiang
thang ciia NLD tham gia BHXH bat bugc
duwa trén hai yéu té: 1) Do tudi; 2) Thoi gian
dong BHXH. Dudi goc nhin ddi sanh thi quy
dinh nay cua Luat BXHH da c6 su twong
thich véi thong 1é quéc té. O hau hét cac
nude, diéu kién dé duoc huong tro cip huu
tri phu thudc vao hai yéu td 1a d6 tudi va sb
nim déng phi BHXH. Theo d6, do tudi dé
x4c dinh thoi diém dugc huong tro cap trong
ché d6 huu tri thuong duoc goi la tudi nghi
huu, ddy “la dé tuéi ma nguoi lao déng
quyét dinh tir rat lui khéi cong viéc kiém
song toan thoi gian hogc bugc phdi roi bo
cong viéc ciia ho 7. S6 nam déng phi BHXH

6 Lé Thi Thanh Ha (2024), “Béo hiém huu tri theo
phap luat bao hiém xa hoi Viét Nam: thuc trang
va giai phap”, Tap chi Quan li nha nudc, sb 340,
tr. 137 - 140.

" ILO, Social Security Department (2010), Extending
social security to all: A guide through challenges
and options, Geneva, tr. 102 - 103.
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tuy thudc vao diéu kién kinh té-xa hoi ¢ mdi
qudc gia ma c6 cac quy dinh khac nhau. Vi
du: Phap luat Nhat Ban quy dinh lao dong nir
duoc nhan lvong huu co ban khi da 65 tudi
véi thoi gian tham gia BHXH tir 25 nam tro
I&n; phap luat Cong hoa Lién bang Buc quy
dinh lao dong nir dugc nhan trg Cép huu tri
hang thang khi c6 d6 tudi tir 67 tudi trg 18n
va c0 it nhat 05 nim dong BHXHS.

Tuy nhién, khac véi Luat BHXH nam
2006 va Luat BHXH nam 2014 déu quy dinh
thong nhat vé s6 nim déng BHXH t6i thiéu
dé dugc huong lwong huu hang thang 1a 20
nam thi tai khoan 1 Diéu 64 Luat BHXH
nam 2024 da giam diéu kién vé so nim déng
BHXH tbi thiéu dé dugc huong luong huu
hang thang xuéng 15 nim nham tao co hoi
cho nhitng nguoi tham gia mudon hoac qua
trinh tham gia khong lién tuc, co thoi gian
dong BHXH ngin duoc hudng luwong huu.
Viéc diéu chinh vé sé nim dong BHXH tdi
thiéu dé duoc huong luong huu hang thang
tir 20 xuéng con 15 nam (giam 05 nim)
duoc ban soan thao li giai nhu sau: “Quy
dinh ndy nham tao co héi cho nhitng nguoi
tham gia mugn (45 - 47 tusi méi bar dau
tham gia) hogc nhitng nguoi tham gia khong
lién tuc ddn dén khi @én tudi nghi huwu van
khong tich lity du 20 nam dong BHXH ciing
duwoc huong lwong huu hang thang thay vi
ho phdi nhgn BHXH mét lan. Véi quy dinh
néu trén, micc lwong huwu cua nhing nguoi
nay co thé thap hon nhitng nguoi c6 thoi
gian déng dai néu tién lheong lam can civ

8 Nguyén Thé Mimg (2016), “Ché d6 huu tri trong
phap luat mot sb nude va bai hoc kinh nghiém dbi
v6i Viét Nam”, Tap chi Dan chi va Phap ludt, $6 2
(287), tr. 25 - 29.
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dong BHXH bat buge hogc thu nhap lam can
cu dong BHXH ty nguyen la nhw nhau. Tuy
nhién, nhitng truong hop nay truoc day khong
dv diéu kién huwong lwong hwu ho nhan BHXH
mot lan (néu khong lwa chon tw nguyén dong
mét lan cho thoi gian con thiéu), nay sé c¢é co
hoi dwoc huong lwong huu hang thang. Nhuw
vdy, cho di mie liwong huwu c6 thé khiém ton
hon nhitng nguoi cb thoi gian dong dai
nhung véi mirc lwong hwu hang thang on
dinh, dinh ki dwoc Nha nuéc diéu chinh va
trong thoi gian huong lwong hwu sé dwoc
quy BHXH mua bdo hiém y té thi sé gop
phan dam bao tét hon cudc séng khi vé gia
Ciia nguwoi lao dong .

Quy dinh vé viéc giam diéu kién vé sb
nim dong BHXH tdi thiéu dé dugc huong
lwong huu hang thang tir 20 nam xubng 15
nam tai khoan 1 Diéu 64 Luat BHXH nim
2024 13 hoan toan phu véi bdi canh hién nay.
Thuc tién cho thiy, quy dinh diéu kién vé
thoi gian dong BHXH tdi thiéu dugc huong
lwong huu qua chat ché cua Luat BHXH
niam 2014 da dan dén nhiéu nguoi khéng tich
liy dt s6 nim dong BHXH dé duoc huong
lwong huu, nhiéu nguoi khong du kién nhin
nén roi bo hé thong BHXH, day ciing 1a mot
trong nhitng nguyén nhan dan dén sb luong
ngudi husng BHXH mot lan 16n va cé xu
huéng ting nhanh thoi gian qua®®. Véi thuc
trang d6i twong huong luong huu, tro cap

® B6 Lao dong - Thuong binh va Xa hoi (2023), To
trinh vé dir dn Ludt Bao hiém xd héi (sira d6i), Ha
Noi, tr. 2.

10 Nguyén Thi Quynh Trang (2024), “Mdt sb ¥ kién
vé quy dinh ché d6 trg cip huu tri xd hoi trong Dy
thao Luat Bao hiém xa hoi (sta dbi)”, Tap chi
Qudn [i nha nuoe, sb 338, tr. 73 - 77.
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BHXH va tro cip x& hoi hang thang nhu
hién nay, viéc dat duoc muc tiéu bao pha déi
tuong huong theo tinh than cua Nghi quyét
s6 28-NQ/TW Ia nhiém vu khé khan. Dudi
goc nhin déi sénh, kinh nghiém cuaa nhiéu qudc
gia quy dinh thoi gian tham gia BHXH muoi
nam la du diéu kién huong lwong huu, thoi
gian déng BHXH ngén thi mirc lvong huu c6
thé thip nhung véi khoan lwong huu duoc tra
hang thang thi van dam bao tét hon cudc sdng
cho ngudi lao dong khi vé gia, giam ganh
nang cho ngan sach nha nudc trong viéc dam
bao trg cp x4 hoi cho ngudi cao tudi?,

Hién nay, Viét Nam dang ap dung md
hinh BHXH thuc thanh-thuc chi (Pay as you
go - PAYG) theo nguyén tic co dong, co
huong vai sy tham gia quan Ii cua nha nudc.
Tuy nhién, viéc gia hoa dan sé nhu & Viét
Nam hién nay da tao ra nhitng thach thuec, ap
lyc nhéat dinh dén sy can d6i cua quy huu tri,
dén tinh bén viing va kha ning chi tra quyén
loi huu tri cho ngudi di diéu kién huong'?.
Bén canh nhiing ndi dung da diéu chinh
dugc danh gia 1a tién bo thi cling can can
nhac mot sé ndi dung cu thé nhu sau:

Mot 13, can nhic dén viéc chi tra ché do
luong huu sao cho khoan lwong huu ma
NLPD duoc nhan phai dap tng duoc nhu cau
thuc té. Nghia 13, néu ha s6 nim dong tdi
thiéu dé du diéu kién huong luong huu thi
can dam bao tinh thoa dang trong muc
hudng co ban. Viéc ha sb nim dong t6i thiéu

11 B6 Lao dong - Thuong binh va Xi hoi (2023),
Téng quan kinh nghiém quoc té vé bdao hiém xd hoi
ciia mot $6 nude trén thé gioi, Ha Noi, tr. 4.

12 Pham Thi Thi (2021), Hoan thién phép ludt vé ché
@3 huu tri ¢ Viét Nam, Luén an tién si luat hoc, Hoc
vién Khoa hoc x4 hoi, tr. 53.
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dé du diéu kién huong luong c6 thé la cach
hiéu qua dé diéu chinh diéu kién huong sao
cho phu hgp hon véi NLD. Tuy nhién,
chinh séch nay s& khéng phat huy téi da
hiéu qua néu van cho phép NLD rat BHXH
mét lan thuong xuyén trong nhitng nam dau
dong BHXH bai didu nay s& van han ché
kha nang tich lily du s nim dong BHXH
cho du thoi gian déng gop téi thiéu theo
quy dinh c6 ngén di.

Hai 13, can luu ¥ gin chat quyén loi va
nghia vy trong ché d6 huu tri. Trong nhiéu
truong hop NLD tham gia dong BHXH véi
thoi gian dai nhung méi huong luong huu
thoi gian ngin di chét. Nguoc lai, truong
hop dong it voi thoi gian ngan, vé huu sém,
thoi gian huong huu dai thi quyén loi dugc
huong nhiéu hon nghia vu. D6i voi cac
truong hop ndy can tinh dén chinh sach hd
trg thém ddi véi nhimg NLD c¢6 thoi gian
dong BHXH lau nam.

4. Panh gia mot s6 diém méi caa Luat
B&o hiém xa hoi nim 2024 vé ché dp thai
san va cac giai phap thuec thi

Ché d6 thai san 1a ché ¢6 BHXH duoc
thuc hién trén co s& dong gop vao quy tai
chinh tir nguoi tham gia BHXH hoac tir ngan
sach nha nudc trong cac hoan canh can thiét
theo quy dinh cua phép luat. Khéc vai cac
ché 6 BHXH khac (nhu bao hiém 6m dau,
huu tri, bao hiém tai nan lao dong - bénh nghé
nghiép...), ddi tugng caa ché d¢6 BHXH vé
thai san (ché do thai san) chu yéu la bén yéu
thé: ngudi mang thai, sinh con hoac nudi con
so sinh. Loi ich trong yéu ma ché do thai san
hudng dén 1a sic khoé sinh san, 1a quyén loi
ba me va tré em. Viéc thira nhan quyén duoc
bao hiém thai san théng qua ché d¢ thai san,
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vi 18 d6, co y nghia dic biét quan trong®®.
Trong bdi canh ché d6 bao hiém thai san
chua duoc luat hoa ddi v6i NLD tham gia
BHXH tu nguyén, dong thoi khéng it hoan
canh NLD tham gia BHXH bat budc vi
nhiéu Ii do phai tam hodn hop ddng lao
dong, hop ddng lam viéc c¢6 mong mudn
tham gia BHXH tu nguyén dé du diéu kién
huong cac ché do BHXH dai han, ngin han
khac nhu ché @6 huu tri, thai san, viéc tao
diéu kién cho cac nhom ddi twong nay tham
gia BHXH ty nguyén dé duoc bao vé quyén
thai san 1a hop 1. Bé khic phuc bat cap
trén, Luat BHXH nam 2024 di md rong doi
tuong duoc huong trg cap bao gom ca trong
hé thong BHXH bit buoc va hé théng
BHXH ty nguyén. Cac ché do bao hiém thai
san déu nhidm dén muc dich dam bao suc
khoé, thu nhap cia NLD khong bi giam sut
dé NLD co di céac kiéu kien vé kinh té, dong
thoi ciing co du thoi gian dé cham soéc cho
con dugc tot nhat, nhat 1a trong nhiing thang
dau doi cua tré. Muc 1 Chuong VI, tir Biéu
94 dén Diéu 97 Luat BHXH nam 2024 du
lieu vé ddi tuong ap dung ché do thai san;
diéu kién, mirc huong; hd so va trinh ty, tha
tuc giai quyét huong tro cap thai san. Co thé
nhan thay viéc bd sung ché do thai san vao
BHXH tu nguyén la nhimg “diém son phap

13 Nguyén Tan Hoang Hai, Ngé Thi Phuong Nam,
Phan Lé Mai Thao (2024), “Ché d¢ trg cdp thai san
trong bao hiém xi hoi ty nguyén theo dy thao Luét
Bao hiém xa hoi”, Tap chi Toa &n nhan dan, s6 04,
tr.1-12.

1416 Thi Méan (2024), “Bé sung ché do thai san vi
quyén loi cua nguoi tham gia bao hiém xa hoi ty
nguyén vao Dy thao Luat Bao hiém xa hoi (sua
d6i)”, Tap chi Khoa hoc phdp li Viét Nam, s6 05
(177), tr. 32 - 41.
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1i” cho viéc bao vé quyén duoc huéng ché
d6 thai san caa NLD, huéng dén muc tiéu
bao vé sirc khoé sinh san va sy an toan cho
ba me va tré em. Trong bdi canh ti 1& bao
phu cua BHXH tai Viét Nam con han ché,
quyén vé bao hiém thai san chi dugc thira
nhan va 4p dung ddi voi NLD tham gia
BHXH bit bugc thi viéc b sung ché do thai
san vao chinh sdch BHXH tu nguyén la giai
phap hop li, nhan van.

Theo quy dinh tai Piéu 84 Luat BHXH
nim 2024, c6 thé thay doéi voi loai hinh
BHXH tu nguyén, nha lap phap chi dua vao
“syr kién sinh” 1am cdn cr 4n dinh cac truong
hop thu huong tro cap thai san. Piéu nay dan
dén thyc té trong mot sé trudng hop, cac su
kién phap 1i khac phét sinh lién quan dén st
kho¢ thai san cia NLD tham gia BHXH tu
nguyén nhu mang thai hg, nhan nuéi con
nudi so sinh... can duoc trg cdp nhung chua
dugc Luat BHXH nam 2024 quy dinh tron
ven. Ban chat cua ché do thai san 1a nhim
bao dam thu nhap va suc khoé sinh san cho
NLD trong hoan canh mang thai, sinh con,
nudi con. Ngoai ra, theo khuyén nghi cua
ILO, ché do bao hiém thai san can duoc ap
dung dbi v&i moi dbi twong co lién quan, bao
gom tat ca nhitng ddi twong thudc khu vuc
phi chinh thac!®. Hién nay, ngoai lao dong
ntt sinh con, lao dong nam dang tham gia
BHXH c6 vo sinh con (nguoi me sinh con tu
nhién hoac nguoi mang thai hg sinh con qua
ki thuat hd tro sinh san), Didu 31 Luat
BHXH niam 2014 true day va Didu 50 Luat

15 B Thi Dung (2024), “Kién nghi sira d6i, bd sung
mét sb quy dinh vé ché do thai san trong Luat Bao
hiém xa hoi nam 20147, Tap chi Ludt hoc, s6 1,
tr. 91 - 101.
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BHXH nim 2024 déu ghi nhan truong hop
lao dong n&r mang thai hg, nguoi me nho
mang thai hé va NLD nhan nubi con nudi
duéi sau thang tudi dugc huong ché do thai
san. Trén thuc té, sau khi sinh con, giao,
nhan con sinh ra do mang thai hé hoac sau
khi viéc nhan nuéi con nudi (dudi séu tudi)
duoc Xx4c 1ap s& phét sinh quyén va nghia vu
cham séc, nudi dudng con cua cac bén chu
thé quan hé theo quy dinh ciia phap luat hon
nhan va gia dinh. Vi vdy, dé dam bao binh
dang gitra cac ddi tuong thuoc dién tham gia
va thu huong ché d6 bao hiém thai san,
hudng t6i bao vé t6i da quyén va loi ich cua
NLD, Chinh pht can bd sung quy dinh vé
truong hop nguoi me nho mang thai ho
(nguoi khong sinh con nhung dugc xac dinh
la me theo Diéu 94 Luat Hén nhan va gia
dinh nim 2014) tir thoi diém nhan con dén
khi con du sau thang tudi va NLD nhan nudi
con nudi dudi sau thang tudi thude truong
hop duoc hudng ché do thai san khi tham gia
BHXH tu nguyén.

Bén canh do, khoan 1 Piéu 95 Luat
BHXH niam 2024 quy dinh mic tro cap thai
san 1a hai triéu dong cho mdi con duoc sinh
ra va mdi thai tir 22 tuan tudi tro 1én chét
trong tir cung, thai chét trong khi chuyén da
1a quy dinh d& bi 15i thoi vi gi4 trj tién thay
ddi hang nam tuy theo sy bién dong cua gia
ca, chi sb tiéu dung... Vi vay, Nghi dinh
huéng dan Luat BHXH nam 2024 can lam rd
cin ctr dua ra mic hai triéu ddng/con moi
sinh. Viéc quy dinh mtc huong cb dinh
trong khi dong gop lai dua trén mac luong
ti thiéu vung dugc diéu chinh theo chi sb
gia sinh hoat, xét v& mat kinh té, khién cho
ngudi tham gia khong nhin thiy loi ich cua
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viéc tham gia BHXH tu nguyén mac du cé
thém ché do thai san. Thém vao d6, mic huong
trg cap bang hai triéu déng cho mot con 1a
rat thap. Theo tiéu chuan quéc té, phu nit can
dugc nghi thai san it nhat 14 tuan®® thi mac
nay chi trong duong 145.000 ddng/tuan, tic
la khoang 600.000 ddng/thang, bing 40%
muc chuan nghéo khu vuc néng thon. Thuc
tién thoi gian qua, nha nudéc ciing di co
chinh sach hd tro cho phu nit 1a ngudi dan
toc thiéu sé thuoc ho ngheo, cu tra tai cac
don vi hanh chinh thugc ving kho khan khi
sinh con dung chinh sach dan sd. Do do,
mtc huong ché do thai san téi thiéu cho
NLD tham gia BHXH tu nguyén (bao gom
ca lao dong nir va lao dong nam) nén thay
bang ti 1¢ phan tram theo muc thu nhap binh
quan tbi thiéu cuaa ting ving. Ngoai ra, mic
hd trg nay khong nén tinh theo “s con” ma
cling nén tinh tuong ty nhu ddi véi ché do
BHXH bit budc tai dé dam bao su binh dang
t6i thiéu, cO thé can nhic vé thoi gian huong
it hon, twong dwong muc t6i thiéu theo tiéu
chuan qudc té 1a trong 14 tuan (3,5 thang).
Chi phi huéng ché do thai san do ngan sach
nha nudc chi tra tai ting mot va cé sy chia sé
quy thai san cua chinh séch BHXH nham dat
dugc muc tiéu bao phu toan dan cho tat ca
cac ba me sinh con tai Viét Nam.

5. Panh gia mot s6 diém méi caa Luat
bao hiém x& hoi nim 2024 vé so6 bao hiém
x& hdi, co ché xir li hanh vi trén déng bao
hiém xa hdi bit budc va cac giai phap
thuc thi

Thit nhdt, quy dinh vé s6 BHXH dién tir

So véi Luat BHXH nam 2014 trude day,

16 Poan Xuan Truong (2023), tldd, tr. 3 - 19.
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Piéu 25 Luat BHXH nam 2024 di “manh
dan” ghi nhan: “sé BHXH phai diroc xay
dung trén méi truong dién tir” thay vi sb
BHXH duoc ghi trén ban gidy hoic thé
BHXH. S6 BHXH xay dung trén mdi trudng
dién tr dugc hiéu 1a phuong tién dung dé ghi
chép qua trinh tham gia BHXH va la céan ctr
dé giai quyét ché do BHXH cho nguoi tham
gia theo quy dinh cua phap luat trén moi
truong ma trong do thong tin duoc tao lap,
cung cap, trao ddi, thu thap, xu Ii, luu trix
thébng qua mang Internet, mang may tinh,
cac hé théng thong tin, co so dir lidu'’. Co
thé thdy, thay ddi nay cua Luat BHXH nim
2024 da thé hién quyét tdm cua cac nha lam
luat trong viéc &p dung codng nghé¢ théng tin
vao hoat dong quan 1i BHXH. Pay la diém
tién bo hoa cung véi sy phét trién cua khoa
hoc céng nghé khong chi ¢ Viét Nam ma
trén toan thé giéi. Theo quan diém cua ban
soan thao, viéc chuyén dbi sang mdi truong
dién tar ddi véi viéc quan 1i BHXH vira thuan
thién cho céc van dé quan Ii hanh chinh néi
chung, dong thoi nguoi tham gia BHXH c6
thé thuan tién hon trong viéc tiép can cac dir
liéu cua ban than'@.

Véi sy ghi nhan chinh thic vé s6 BHXH
dién tir, Luat BHXH nam 2024 da cho thiy

7 Nguyén Thi Thuy, Pang Thai Binh (2023), “Mdt sb
gop y vé s6 Bao hiém x3 hoi trong du thao Luat
Béo hiém xa hoi”, Ki yéu héi thao khoa hoc “Gdp
¥ cho Du thdo Ludt Bdo hiém xa héi (sira déi)”,
Trudng Pai hoc Luat Thanh phé HO Chi Minh, tr.
153 - 159.

18 B Lao dong - Thuong binh va X3 hoi (2023), Bao
cdo vé viéc tiép thu, gidi trinh ¥ kién cia cdc Ban,
B¢, nganh, dia phuong, chuyén gia, nha khoa hoc,
nguwoi ddn ve die dn Ludt Bao hiém xd héi (sira doi),
Ha Noi, tr. 2.
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sy quan tdm cta Pang va Nha nudc trong
viéc d6i mai, tng dung khoa hoc cong nghé
vao cac hoat dong trong xa hoi noi chung va
hoat dong quan li trong linh vec BHXH noi
riéng. Tuy nhién, Luat mai ciing boc 16 nhirng
han ché nhat dinh. Viéc chuyén d6i tir sd
BHXH theo hinh thtic truyén théng sang s6
BHXH trén moi trudng dién tir can qué trinh
lau dai, theo tirng budc chat ché. Viéc ngay
lap tic quy dinh “S6 BHXH duogc xay dung
trén moi truong dién tu” nhu tai khoan 1
Diéu 25 Luat BHXH nam 2024: “Chgm nhadt
la ngay 01 thang 01 nam 2026, thuc hi¢n
cap sé BHXH bang ban dién tir; s6 BHXH
bang ban gidy diwoc cap khi ngwoi tham gia
BHXH yéu cau ” vo hinh trung lam loai trir di
s6 BHXH theo hinh thic truyén théng. Trén
thuc té, viéc chuyén doi gitta s6 BHXH gidy
sang s6 BHXH dién tir vin chua thé hoan
toan duogc thyc thi. Do d6, dé phl hop voi
diéu kién thyc hién thuc tién ddi véi nhitng
truong hop chua c6 diéu kién thuc hién dién
tir thi Chinh phu s& ¢6 huéng dan chi tiét vé
hinh thic ton tai cling nhu sy chuyén hoa
gitra cac hinh thuc nay tuy thuoc vao ting
giai doan, theo huéng nhu sau: “S6 BHXH
thé hién bang ban gidy duoc co quan BHXH
cap cho NLD van c6 gia tri theo doi viéc
dong, huong va la co s dé giai quyét cac ché
d6 BHXH theo quy dinh cua Luat BHXH”.

The hai, thiét lap co ché xur Ii hanh vi
trén dong BHXH bt budc

Co ché xu Ii hanh vi trén déng BHXH
duoc quy dinh tai Diéu 39 va biéu 41 Luat
BHXH nam 2024 véi nhiéu diém méi dang
lwu tAm; trén co so ké thira quy dinh diéu
chinh vé BHXH tir nhitng van ban quy pham
phap luat dau tién cua Viét Nam, khai phat
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tr Bo luat Lao dong nam 1994, cho dén
“buréc tién quan trong trong viéc thé ché
hod cdc quan diém déi méi cua Pang, Nha
neéC vé BHXH™® véi su ra doi cia Luat
BHXH dau tién vao nam 2006 va ké dén 1a
budc dot pha quan trong véi su hoan thién
cua Luat BHXH nam 2014 va cac van ban
lién quan. Viéc xac dinh, quy dinh rd cac
loai hanh vi trén dong BHXH nhu Diéu 39
Luat BHXH nidm 2024 da dam bao su dong
bo, tuong thich, thdng nhét véi cac van ban
quy pham phép luat lién quan. Su bd sung
nay co y nghia quan trong, gop phan mé
rong pham vi &p dung boi trén thuc té, co
nhiéu trudng hop nguoi s dung lao dong
ding moi cach dé “lach luat”, trén déng
BHXH, gay anh huéng nghiém trong dén
quyén loi cua NLD. Thuc tién phat sinh
khéng it truong hop vi thiéu hiéu biét vé
phap luat ma NLD “vd tinh” bi nguoi st
dung lao ddng xam pham quyén loi vé an
sinh x& hoi, cu thé 1 viéc “né tranh” viéc
déng BHXH cho NLP?. Do d6, bén canh
viéc dé ra co ché xur Ii vi pham vé trén dong
BHXH thi trudc tién can c6 co s& phap li
minh dinh dé nhan dién cac loai hanh vi
tron dong BHXH trén thyc té, tir d6 tao tién
dé dé co quan nha nudc c6 tham quyén ap
dung cac ché tai thich dang ddi véi nguoi

19 Bich Ha (2023), Nhitng ddu méc quan trong qua 28
ndm xdy dung va phat trién nganh BHXH Viét Nam,
https://dangcongsan.vn/bao-hiem-xa-hoi-bao-hiem-
y-te-vi-an-sinh-xa-hoi/tin-tuc/nhung-dau-moc-quan-
trong-qua-28-nam-xay-dung-va-phat-trien-nganh-
bhxh-viet-nam-631698.html, truy cap 12/11/2024.

20 BHXH Thanh phé H6 Chi Minh (2018), P kiéu
tron dong bao hiém xa hoi, https://tphcm.baohiem
xahoi.gov.vn/tintuc/Pages/bao-hiem-xa-hoi.aspx?
CateID=248&ItemID=9457, truy cap 12/11/2024.

TAP CHIi LUAT HOC SO 3/2025

NGHIEN CUU - TRAO DOI

st dung lao dong c6 hanh vi vi pham phap
luat vé BHXH?,

Tuong ung véi teng hanh vi, mac do,
tinh chat caa tirng nhém hanh vi ma chu thé
vi pham c6 thé phai ganh chiu nhiing ché tai
phap 1i twong (ng bao gébm ché tai hanh
chinh, ché tai dan su, tham chi la ché tai hinh
su, can ctr quy dinh duoc dan chiéu tai Diéu
41 Luat BHXH nam 2024 theo hudng ghi
nhan da dang cac loai ché tai co thé ap dung
d6i véi nguoi st dung lao dong trén dong
BHXH. Luat BHXH nam 2024 di c6 mot s6
su thay ddi rd rang khi bo sung thém cac
bién phap ché tai méi voi huéng quy dinh cu
thé va co tinh chat nghiém khic hon, bao
gom: budc chu thé vi pham phai nop so tién
bang 0,03%/ngay luong tinh trén sé tién
cham dong, trén dong vao quy BHXH; bi &p
dung cac bién phap xu li vi pham hanh chinh
ma van khong dong hodc déng khong du.
Nha lam luat trong tinh hudng nay da an
dinh mic “phat” hét sic cu thé, tao tién dé
phép li vitng chic cho co quan c6 tham
quyén trong viéc xu Ii hanh vi trén dong
BHXH. Pay la mac phu hgp va da stc ran
de d6i voi ngudi sir dung lao dong thuc hién
hanh vi bi phép luat vé BHXH nghiém cam.

Trén dong BHXH 1a hanh vi bi phap luat
nghiém cim - tinh than nay da dwoc thua
nhan trong ca Luat BHXH nam 2014 va Luat
BHXH nam 2024. Bé han ché va giam thiéu

21 Ng6 Khanh Tung, Nguyén Thi Thu Suong (2023),
“Bo sung co ché xur 1i tron dong Bao hiém xa hoi bat
budc trong du thao Luat Bao hiém x3 hoi (sira déi) -
Giai phap dam béo tinh thyc thi phap luat Bao hiém
xa hoi”, Ki yéu hoi thao khoa hoc “Gép ¥ cho Duw
thao Ludt Bdo hiém xd héi (sira doi)”, Truong Dai
hoc Luat Thanh ph H6 Chi Minh, tr. 160 - 168.
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tinh trang trén dong BHXH xay ra trén thuc
té, doi hoi nha I1ap phap can kip thoi xay
dung hanh lang phép li an toan va minh bach
nham bao vé quyén dugc tham gia BHXH
cta NLD néi riéng va bao dam tinh thyc thi
cia phap luat vé BHXH noi chung. Trén
phuong dién so sanh, viéc bo sung quy dinh
nhan dién hanh vi trén dong BHXH va co
ché xu 1i vi pham vé tron dong BHXH nhin
chung 1a phu hop, dap tmg duoc nhu cau tir
thuc tién doi séng. Co quan diém cho rang
“quy dinh cia chang ta nham ngdn chan cac
hanh Vi trén déng, ting thém nguon thu
nhung nhw vay sé thanh tw ldy da ghé chan.
Nén chuyén sang ché tai tai chinh, c6 mic
phat ting dan’??. Viéc doanh nghiép trén
dong BHXH khong con 1a van dé xa la va
viéc dua ra cac ché tai hanh chinh khéng phu
nhan thé hién su ran de cua phap luat dbi voi
ngudi sir dung lao dong vi pham vé trén
dong BHXH cho NLD, song khi viéc ap
dung cac ché tai hanh chinh di duoc thyc
hién ma ngudi sir dung lao dong van tiép tuc
tiép dién hanh vi vi pham thi viéc ap dung
cac ché tai lién quan, c6 tac dong truc tiép
dén hoat dong cua doanh nghiép (quyét dinh
ngung st dung hoa don, tam hodn xuit canh
nguoi dai dién theo phap luat cta nguoi s
dung lao dong...) lac nay s& 1a co ché hitu
hiéu, c6 tac dong manh dé nguoi sir dung lao
dong y thirc dugc nghia vy, trach nhiém cua
minh d6i véi NLD ciing nhu dbi véi nha

22 Thanh Chung (2023), Pé xudt hodn xudt canh chii
doanh nghiép tron déng bdo hiém xa héi, https://tuoi
tre.vn/de-xuat-hoan-xuat-canh-chu-doanh-nghiep-
tron-dong-bao-hiem-xa-hoi-20230817113913122.htm,
truy cép 12/11/2024.
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nu6c va tuan tha nghiém chinh phap luat vé
BHXH, dam bao déng BHXH day du va
dung thoi han theo quy dinh ma nha lam luat
du liéu. Tuy nhién trong thoi gian tai, Chinh
phu ciing can tiép tuc nghién ciru theo hudng
toan dién va cd nhiing sy dinh hudng chi tiét
trong qué trinh &p dung ché tai dé viéc thyc
thi phap luat vé BHXH dat duoc mong doi 12
bao dam quyén loi cia NLD bi 6m dau, thai
san, tai nan lao dong, bénh nghé nghiép, vé
huu hodc chét.

6. Két luan

Luat BHXH dau tién ra doi nam 2006,
c6 hiéu luc thi hanh nam 2007 di danh dau
mébc son trong chiang duong phat trién va
hoan thién chinh sach, phép luat BHXH.
Pay 1a van ban luat dau tién cua Viét Nam
thé ché hoa nhu cau co ban vé an sinh xa hoi
cia con ngudi, bao gom BHXH bit budc,
BHXH ty nguyén va bao hiém that nghiép,
rieng BHXH tu nguyén dugc &p dung tu
nim 2008. Pén nim 2014, Quéc hoi da
thdng qua Luat BHXH sé 58/2014/QH13 dé
sira doi, bo sung cac quy dinh vé chinh sach
BHXH bit buéc va BHXH tu nguyén. Qua
thyc té 15 nam thyc hién (2008-2023), chinh
sach BHXH di dap tmg duoc nhu cau va
nguyén vong cua da sé NLD, sb luong NLD
tham gia BHXH ngay cang ting qua tung
thoi diém. Viéc thuc hién tét chinh sach
BHXH dong vai tro quan trong vao viéc mo
rong hon quyén va nghia vu tham gia BHXH
cho NLD va binh ding cho moi thanh phan
lao dong. Tuy nhién, sau bay nam thi hanh,
Luat BHXH nam 2014 d4 boc 16 mot s6 bat
cap, han ché, khéng con phu hop vai thoi
diém hién tai can phai duoc giai quyét dé
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dam bao quyén loi cho NLD, can duoc sua
d6i, bd sung dé tao su hip dan cho chinh
sach nham thu hat nhiéu hon NLD tham gia,
dac biét 1a NLD lam viéc trong khu vuc phi
chinh thic. Véi dinh hudng trong chinh sach
xay dung hé théng BHXH da tang, linh hoat,
mé rong dién bao phia ddi twong thu huéng
BHXH vi quyén loi tot nhat cia NLD, mot
s6 quy dinh cia Luat BHXH nam 2024 di co
budc tién dang ké xét trén nhiéu binh dién
nham bao dam quyén, loi ich cua dong dao
NLBD, an sinh x& hoi va hdi nhap quéc té.
Tuy nhién, dé trg thanh tru cot an sinh xa hoi
chinh, dap (ng yéu cau phat trién kinh té-xa
hoi trong giai doan hién nay va sap téi (trudc
ap lyc gia hoa dan so, tac dong cua cach
mang khoa hoc, céng nghé dén thi truong
lao dong) thi Luat BHXH nidm 2024 van can
phai tiép tuc cai cach, hoan thién dua trén co
so tong két danh gia, nghién ciru khoa hoc va
tham khao kinh nghiém quéc té./.
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