NGHIEN CUU - TRAO POI

HOAT DONG CUA FINTECH G VIET NAM HIEN NAY - THUC TRANG
PHAP LUAT DIEU CHINH VA GIAI PHAP PHAP Li NHAM HOAN THIEN PHAP LUAT

NGUYEN HAI YEN *

Tém tit: Bai viét nghién citu vé Fintech va mot sé hoat déng dic trung ciia cac cong ti Fintech ¢
Viét Nam hién nay nhu hoat dong cung ung dich vu thanh toan dién tu, goi von cong dé‘ng va hoat
déng cho vay ngang hang. Trén co so 1am rd nhitng han ché va bat cdp cia cac quy dinh phdp ludt
hién hanh diéu chinh hoat dong cua cOng ti Fintech, bai viét dé xudt mét sé kién nghi nhu: can xem
xét cong ti Fintech |& chii thé kinh doanh ddc biét dé xdy dung va hodn thién khuén khé phép i cho su
ton tai va hoat dong cua cong ti Fintech; ban hanh Ludt thanh toan, cdc quy dinh chudn hod déi véi
hoat dong thanh toan dién tu Va ghi nhan chirng tir thanh todan dién ti; thiét ldp co so phap li cho hoat
déng goi von céng dong va hoat dong cho vay ngang hang; ban hanh cdc quy dinh vé cong nghé
théng tin, sé hitu tri tué, bao vé quyén loi nguoi tiéu ding va phong, chong ria tién dé dam bdao an
toan cho hoat déng ciia cdc cong ti Fintech nham hwéng t6i muc tiéu on dinh va phat trién kinh té dat
niede trong boi canh cude cach mang cong nghiép 4.0 hién nay.
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FINTECH ACTIVITIES IN VIETNAM AT PRESENT - THE CURRENT SITUATION OF THE
FINTECH RELATED LAW AND SOME RECOMMENDATIONS FOR THE LAW IMPROVEMENT

Abstract: The paper examines Fintech and some typical activities of Fintech companies in Vietnam
at present such as provision of e-payment services, crowdfunding and peer-to-peer lending. On the basis
of analysing inadequacies of the law regulating activities of Fintech companies, the paper proposes
some recommendations such as: treating Fintech companies as special business entities in order to
develop and improve the legal framework for the existence and operation of Fintech companies;
enacting a Law on payment and standardised rules for e-payment and recording e-payment documents;
creating legal bases for crowdfunding and peer-to-peer lending; promulgating legal provisions on
information technology, intellectual property, consumer protection, and prevention and combat of
money laundering to ensure the safety for the operation of Fintech companies towards the goals of
stability and economic development of the country in the context of the industrial revolution 4.0 at present.
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Trong bdi canh cudc cich mang cong
nghi¢p 4.0 hién nay, cac hoat dong tai
chinh tmg dung cong nghé ciia cac to chirc
khong phai 12 ngan hang dang phat trién rat
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manh va hinh thanh cac céng ti Fintech
(Financial Technology - Cong ngh¢ tai chinh).
Véi loi thé vé cong nghé, cac cdng ti Fintech
cung ung Cac dich vu ngan hang véi ng
dung cong ngh¢ hién dai nhu thanh toan di¢n
tir, goi von tir cong dong hay cho vay ngang
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hang... va dong vai trd nhu té chuc trung
gian tai chinh dung nghia. Tuy nhién, néu
coi Fintech 14 trung gian tai chinh, cung cip
cac dich vu tai chinh twong tu nhu cac to
chuc tin dung thi cadc quy dinh phép luat hién
hanh trong linh vuc ngan hang ap dung d6i
véi Fintech la chua phu hop. Trong khi do,
khuén kho phap 1i 4p dung riéng d6i véi hoat
dong cua cac cong ti Fintech con chua rd
rang, tir chinh sach dén cac quy dinh cu thé.
Do d6, viéc tng xtr v6i Fintech trén phuong
dién phap Ii 1a bai toan ma Viét Nam can sém
tim ra 10 giai, dé tir d6 xay dung co ché quan
I phtt hop va hoan thién khuon khé phap luét
diéu chinh di véi hoat dong cua Fintech.

1. Khai quét vé Fintech

Fintech la thuat ngir dugc hinh thanh
trén co so két hop giita cong nghé va tai
chinh. Ké tir khi lan song khoi nghiép tap
trung vao linh vuc cong nghé trong tai chinh
nbi 1én sau khing hoang kinh té thé gii nam
2008, Fintech tré thanh dai dién cho cudc
cach mang ki thuat sb c6 thé thay d6i hoan
toan phuong thuc kinh doanh cta nganh
ngan hang.®

Sau khi xem xét hon 200 nghién clru
khoa hoc vé thuat ngtt “Fintech”, Patrick
Schueffel dwa ra khai niém kha toan dién vé
Fintech: “la m¢gt nganh cong nghiép tai
chinh méi dp dung cong nghé dé ning cao
hiéu qua hoat dong tai chinh”. @

(1). Thu Huong, Fintech la gi ma lgi duoc coi la cugc
cach mang de dog hé théng ngan hang toan cau,
http://cafef.vn/fintech-la-gi-ma-lai-duoc-coi-la-cuoc-
cach-mang-de-doa-he-thong-ngan-hang-toan-cau-
20170320111931948.chn, truy cap 22/7/2019.

(2). Patrick Schueffel, “Taming the beat: A scientific
definition on Fintech”, Journal of Innovation
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Theo HoOi dong 6n dinh tai chinh
(Financial Stabiliti Board - FSB),® Fintech
la “cdc sang tao trong tai chinh dwa trén
nén ting coéng nghé nham tao ra cdc mé
hinh kinh doanh, wng dung, quy trinh, hay
san phcfm maoi co tac dong cu thé dén cdc thi
trieong va dinh ché tai chinh, ciing nhw trong
viéc cung cd'p cac dich vu tai chinh » @

O Viét Nam, c6 quan diém cho r?mg
Fintech la thudt ngtr dugc st dung chung cho
tat ca cac cong ti str dung internet, di¢n thoai
di dong, cong nghé dién toan ddm may va
cac phan mém ma nguén mé nham myc dich
nang cao hi€u qua cia hoat dong ngan hang
va dau tu.®

Nhin chung, trén thé gidi chua c6 khai
niém théng nhét vé Fintech, tuy nhién khi
nhéc dén Fintech 1a nhic dén viéc su dung
sang kién, cong nghé méi dé cung ung cac
dich vu tai chinh. Trong pham vi bai viét,
Fintech dwgc hiéu I3 nhiing cong ti tham gia
cung cap dich vuy tai chinh duya trén nén tang
cong nghé. Do 1a cac cdng ti tan dung nhiing
sang tao, do6i mdi trong cong nghé nham
cung ung giai phép hodc dich vu tai chinh

Management, p. 14, ISSN 2183-0606, https://hesso.tind.
io/record/1996/files/Schueffel _Tamingthebeast_2016.pdf,
truy cap 22/7/2019.

(3). FSB 1a co quan quic té giam sat va dua ra cac
khuyén nghi vé hé thong tai chinh toan cau, c6 thanh
vién la ngan hang trung uwong hay co quan giam sat tai
chinh thuoc cac nude G20, http://www.fsh.org/about/,
truy cap 24/01/2018.

(4). FSB, Financial Stability Implications from FinTech:
Supervisory and Regulatory Issues that Merit Authorities’
Attention, p.33, http://www.fsh.org/wp-content/uploads/
R270617.pdf, truy cap 24/01/2018.

(5). Van Lam, Fintech 1a ban hay déi thii cuia ngan
hang?, https://baomoi.com/fintech-la-ban-hay-doi-thu-
cua-ngan-hang/c/24009720.epi, truy cap 24/01/2018.
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hién dai, da dang va ti€n lgi véi chi phi thép
hon so véi dich vy tai chinh dugc cung tng
boi cac dinh ché tai chinh truyén thdng nhu
ngan hang, cong ti tai chinh, céng ti ching
khoan, cdng ti bao hiém.®

Cian ctr vao dbi twong dugc cung tng
dich vu, cac cong ti Fintech c¢6 thé dugc chia
thanh 2 nhoém gdm: 1) cac cong ti phuc vu
ngudi tiéu dung thong thudng, cung cip cac
cong cu ki thuat s6 dé cai thién cach cac ca
nhan, t6 chirc goi vén, vay muon, tai trg von
cho cac cong ti khai nghiép, quan Ii tién bac;
2) c4c cong ti hod tro cong nghé cho cac dinh
ché tai chinh truyén théng.m

Hién nay, cac cong ti Fintech hoat dong
trén nhiéu linh vuc nhu thanh toan, huy dong
von, cho vay, dau tu va quan li tai san, bao
hiém, blockchain, cong nghé hd tro hoat
dong tai chinh-ngan hang (nhu nhan biét
khach hang dién tir - eKYC hay thong tin,
xép hang tin dung...).(s)

2. Tinh hinh hoat dong va phit trién
cua Fintech & Viét Nam hién nay

O Viét Nam, linh vuc Fintech tuy con
kh& mai mé nhung hoat dong cua cac cong ti
Fintech dang dan trg nén soi dong. Tir nam
2008, Ngan hang nha nuéc cho phép nhiéu
cong ti khéng phai 1a t6 chic tin dung cung

(6). Nghiém Thanh Son, Hoan thi¢n “hé sinh thai” dé
Fintech Viét Nam phét trién, http://tinnhanhchung
khoan.vn/tien-te/hoan-thien-he-sinh-thai-de-fintech-
viet-nam-phat-trien-187702.html, truy cap 24/01/2018.
(7). Bang Cong Thire, “Ban vé xu huéng Fintech trong
linh vic ngan hang va nhirng chuyén dong ban dau &
Viét Nam”, Tap chi ngan hang, sé 19/2017, tr. 30.
(8). WEF, “Beyond Fintech: How the success and
failures of new entrants are reshaping the financial
system”, Part of the future of financial services series
— Prepared in collaboration with Deloitte, 8/2017.
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(g dich vu thanh toan trén co s& thi diém
nham dap Gng nhu cau phat trién cua thi
truong.® Tinh dén hét thang 11/2018, Viét
Nam c6 khoang 100 céng ti hoat dong trong
linh vuc Fintech, cung ung cac dich vu tuong
tu nhu hoat dong ngan hang cua cac t6 chic
tai chinh nhu thanh toan dién tir (cung cap
cho nguoi ti€u dung cac phuong thic thanh
toan truc tuyén hoic cac giai phap thanh
toan ki thuat sé nhu vi dién tir va thanh toan
di d6ng), goi vén cong dong, cho vay truc
tuyén.(lo) V6i sy ton tai va ngdy cang phat
trién trong nén kinh té, Fintech di thic ddy
mg dung céng nghé, gop phan cung cp cac
dich vu tai chinh hién dai va canh tranh véi
cac ngan hang truyén théng.(ll)

Thit nhat, trong linh vuc thanh toan dién
tr, Ngan hang nha nuéc hién da cap phép
cho 26 t6 chirc khong phai 1a ngan hang hoat
dong cung ung dich vu thanh toan (bao gom
dich vu vi dién tu, cong thanh toan truc
tuyén va thanh toan di d6ng) nham phuc vy
nhu cau thanh ton céc giao dich thuong mai
dién tur va chuyén tién nho 16.%? Vi tng

(9). Nguyén Kim Anh, Fintech: Xu hwéng phat trién
Va N6 lyc ciia co quan quan li, http://tinnhanhchung
khoan.vn/tien-te/fintech-xu-huong-phat-trien-va-no-
luc-cua-co-quan-quan-ly-187700.html,  truy  cap
24/01/2018.

(10). Hanh Nguyén, Tgo hé sinh thai lanh manh dé
cac doanh nghiép Fintech phat trién, http://www.tap
chigiaothong.vn/tao-he-sinh-thai-lanh-manh-de-cac-
doanh-nghiep-fintech-phat-trien-d69171.html,  truy
cap 03/12/2018.

(11). Tuyét An, Buce chuyén trén thi truong fintech Viét,
http://www.thesaigontimes.vn/155168/Buoc-chuyen-
tren-thi-truong-fintech-Viet.html, truy cap 24/01/2018.
(12). Ngéan hang nha nudc Viét Nam, Danh sach cac
t6 chirc khdng phdi la ngdn hang dwoc NHNN cap
gidy phép hoat déng cung ing dich vy trung gian
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dung thanh toan cua cac Fintech, nguoi tiéu
dung c6 thé: 1) Thanh toan (chuyén tién gita
cac ca nhan, doanh nghiep)™ ddi véi cac
dich vu thiét yéu hiang ngdy nhu tra tién
dién, nudce, dién thoal, tai cac cua hang tién
loi 24/7 ma khéng bi bé budc trong gio hanh
chinh; 2) Thanh toan chi tiéu ¢ cac siéu thi,
ctra hang thoi trang, nha hang hay quan ca
phé; 3) Chuyén tién, rit tién hay vay tién chi
bang vai ct cham hay bang cach quét ma QR
trén dién thoai di dong;*¥ 4) Ngusi ding ca
nhan c6 thé mua sam truc tuyén trén toan thé
gisi khong can diing tién mat.®®

Theo Ngan hang nha nuéc, dén cudi nam
2016 thi truong Viét Nam c6 hon 3 triéu vi
dién tr, gid tri giao dich qua c&c vi tang
manh va dat 53.109 ti dong trong nim
2016.%® Thyc té, phan 16n cac tién ich cua
vi dién tir do c&c Fintech ¢ Viét Nam cung
cap chi xoay quanh cac dich vy nhu nap tién

thanh toan (tinh dén 02/11/2018), https://www.sbv.
gov.vn/webcenter/portal/vi/menu/trangchu/tk/hdtt/ctc
cudvtt?_afrLoop=1226764091899000#%40%3F _afrL
00p%3D1226764091899000%26centerWidth%3D80
%2525%261eftWidth%3D20%2525%26rightWidth%
3D0%2525%26showFooter%3Dfalse%26showHead
er%3Dfalse%26_adf.ctrl-state%3D198uuo0kpl_4,
truy cap 24/12/2018.

(13). Quan hé giita ngdn hang va cdc fintech giong
nhu quan hé gitta nha mang va cic OTT, http://it.
evnspc.vn/tin-tuc-ict/quan-he-giua-ngan-hang-va-cac-
fintech-giong-nhu-quan-he-giua-nha-mang-va-cac-
ott-3260.html, truy cap 24/12/2018.

(14). Minh Tryc, No r¢ vi dién ti, thanh toan di dong,
https://doanhnhanonline.com.vn/no-ro-vi-dien-tu-
thanh-toan-di-dong/, truy cap 24/01/2018.

(15). Hai Ho, Thanh toan qua vi dién ti: Tiem nang
chira khai thac hét, http://saigondautu.com.vn/chu-
diem-su-kien/thanh-toan-qua-vi-dien-tu-tiem-nang-
chua-khai-thac-het-47166.html, truy cap 24/01/2018.
(16). Minh Tryc, tldd.
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dién thoai, chuyén tién, thanh toan thé, hoa
don, mua vé xe, xem phim hay giai tri
khac.*” Bén canh do, cling véi su bung nd
ciia cac website ban hang truc tuyén, Viét
Nam hién c6 nhiéu cong thanh toan truc
tuyén duoc coi l1a dich vu trung gian giita
nguoi mua, nguoi ban va ngan hang. Cac
cong thanh toan truc tuyén hd trg viéc thanh
toan cac giao dich mua ban truc tuyén nhanh
chéng, thuan tién, gitp tiét kiém thoi gian,
cdng stc va giam thiéu rai ro quan Ii tién
mat."® Ngoai ra, cac giao dich thanh toan
qua dién thoai thdng minh dugc thuc hién
théng qua cac ung dung duogc cai dat trong
dién thoai ciing ngay cang phat trién. Nguoi
ding co thé tich hop thong tin vé tai khoan
thanh toan, thé tin dung hay vi dién tir dé
thuc hién thanh toén tai cac diém chap nhan
thanh toan di dong.*®

Thet hai, ddi véi moé hinh goi von cong
dong, day duoc coi 1a kénh huy dong ngudn
lyc tai chinh tir cong dong dé cung cap cho
cac dy 4n dau tu trén co s& dong thuan vé y
tuong kinh doanh dugc dua ra boi td chuc,
c& nhan can huy dong von va céc to chuc, ca
nhan tham gia tai tro cho du an kinh doanh

(17). Bong Thinh, Vi dién tir: xu hudng thanh todn tat
yéu, http://tapchithue.com.vn/doanh-nghiep-thi-truong/
12025-vi-dien-tu.html, truy cap 24/01/2018.

(18). Bd Buc Thong, Cong thanh toan tryc tuyén 1a gi
va cach thic hoat dong, http://blog.1pay.vn/content/
c%E1%BB%95ng-thanh-t0%C3%Aln-tr%E1%BB%
Blc-tuy%E1%BA%BFn-1%C3%A0-g%C3%AC,
truy cap 24/01/2018.

(19). Pinh Anh, Cha tich VNPay: "Thanh toan bang
QR Code an toan hon cho nguwoi dung", http://ictnews.
vn/cntt/bao-mat/chu-tich-vnpay-thanh-toan-bang-qr-
code-an-toan-hon-cho-nguoi-dung-160704.ict,  truy
cap 24/01/2018.
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d6.%9 Khi gép vén vao cac du an huy dong
vén bang md hinh goi vén cong dong, cac
nha dau tu s& nhan dugc nhitng loi ich nhat
dinh khi du &n hoan thanh théng qua mot sb
hinh thiee gop vén dién hinh nhw:®? 1) Gop
c6 phan: giéng nhu viéc mua c6 phiéu mot
cong ti méi c6 tiém ning, ngudi dau tu s&
nhan lai ¢6 phan va loi nhuan néu dy an kinh
doanh c6 l4i; 2) Gop vén cho vay: vén vay
s& duoc huy dong tir von gop cua cong dong
hodc tir nhiing nguoi da kinh doanh thanh
cdng tir hinh thie ndy nham tao ra dong vén
ludn chuyén l6n dé gitp cac doanh nghiép
(cha yéu 1a cac doanh nghiép vira va nho); 3)
Ung ho duy &n tir thién: hinh thtc cac to chic
x4 hoi, t6 chuc phi chinh pha van dong
quyén gop gitip do ving thién tai, nguoi co
hoan canh dac biét hoac trung tdm bao tro;
4) Nhan phan thuong tri an: hinh thac huy
dong vén dé thyc hién nhitng ¥ teéng méi,
dot pha, chua bao gio c6. Khi dy an dya trén
nhimg y tuéng do thanh cbng, nguoi tai tro
vén ¢d thé nhan dugc nhitng phan thuong tri
an (thuong 12 san pham duoc tao ra tir dy &n)
hodc dugc mua san phiam véi gia thip hon
gia thi truong tir 30% - 50%).%?

Thong thudng, viéc kéu goi von tir cong
ddng véi mdi du an duoc thuc hién trong thoi
gian rat ngan, tir 45 dén 60 ngay. Toan bo sb
tién huy dong sé& dwoc chuyén vé tai khoan

(20). Nguyén Truong Son, “Mo hinh huy dong von tir
cong dong: kinh nghiém cho Viét Nam”, Tap chi khoa
hoc, Pai hoc Hué, tap 126, s6 5A, 2017, tr. 115.

(21). Nguyén Truong Son, tldd, tr. 115.

(22). Lé Diép Kiéu Trang, Blog khsi nghiép: Cau
chuyén goi von céng dong (phan 1), https://congnghe.
tuoitre.vn/blog-khoi-nghiep-cau-chuyen-goi-von-
cong-dong-phan-1-613975.htm, truy cap 24/01/2018.
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cia chi s& hitu nén tang goi vén, tir do
chuyén cho cha du an thuc hién. Trong
truong hop goi vén khdng thanh cong, sb
tién huy dong duogc s& chuyén tra lai cho cac
nha dau tw.®® Tuy nhién, rai ro c6 thé phat
sinh néu nguoi goi vén khong thuc hién y
tuéng kinh doanh va cho ra doi san pham
nhu da hira. Nhin chung, tieng hinh thirc gép
vén tiém an nhing rai ro khac nhau, bén goi
vbn va bén cip vén déu phai ty chiu rui ro.
Gop cb phan duoc xem 13 hinh thic it rai ro
nhét vi loi ich ctia bén gop vén sé gan lién voi
loi ich cta du an kinh doanh hay loi ich cua
nguoi sang 1ap ra y tudng thuc hién du an.®
O Viét Nam, hinh thicc goi vén cong
dong duoc thuc hién theo hudng tu phat,
Nha nudc van chua co bién phap quan 17
Hoat dong goi vén cong dong tré nén rd nét
tir ndm 2013 sau su Xuat hién cuaa ig9.vn, san
goi von cong dong dau tién tai Viét Nam.
Ig9 d3 mang dén cho cong ddng 40 du &n goi
vén thanh cong, voi quy md tir 7 - 15 triéu
dong cho mot du an, tuy nhién, Ig9 da phai
dirng cudc choi trong nim 2013. Dén nim
2015, mot s6 nén tang goi von cong dong
hinh thanh nhu Comicola (ra doi nam 2014),
FirstStep (ra doi nam 2015 nhung da dung
hoat dong cubi nim 2016), Betado (ra doi
nam 2015), Fundstart (ra doi nam 2015).%®

(23). Crowdfunding - hy vong kinh doanh cho gidi tré
hoai bdo, https://doanhnhansaigon.vn/khoi-nghiep/
crowdfunding-hy-vong-kinh-doanh-cho-gioi-tre-hoai-
bao-1048876.html, truy cap 24/01/2018.

(24). Nguyén Truong Son, tldd, tr. 116.

(25). Lé Digp Kiéu Trang, tldd.

(26). Crowdfunding tai Viét Nam - vdn cho ngay cat
canh, https://doanhnhanonline.com.vn/megastory/crowd
funding-tai-viet-nam-van-cho-ngay-cat-canh/34, truy
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Thit ba, vé hoat dong cho vay ngang
hang: 1a co ché cho vay truc tiép bang tin
chép giita nguoi vay va nguoi cho vay ma
khéng c6 sy trung gian cia to chirc tai chinh
truyén théng va dugc thuc hién truc tuyén
nén khong bit budc ngudi vay va nguoi cho
vay phai gap mat truc tiép.(27)

Trén thuc té, co ché cho vay nay thuong
két nbi nguoi c6 von va ngudi can vén théng
qua nén tang truc tuyén véi cac khoan vay tir
nhiéu ngudi cho vay khac nhau (khoan vay
tr 5 triéu dén 300 triéu, thoi han vay trung
binh tir 1 thang dén 2 ndm va muc 13i suat tir
10% dén 25%/nam tuy vao timg khach hang
vay von). Cac hé thdng phin mém hd tro
cung cdp cac hd so xin vay von chuan hoa,
thuc hién tham dinh tin dung voi cac thuat
toan phan tich dir liéu 16n, phén tich rui ro,
ra quyét dinh cép von, quyét dinh muc 1ai
suét, thuc hién cham soc sau vay va thu ng
ma khong can ngan hang trung gian.®

Mo hinh cho vay ngang hang dugc danh
gid 1a phuong thic hoan toan khac biét voi
mo hinh vay truyén thdng ¢ viéc tang kha
ning két néi thanh cong giira ngudi c6 von
va nguoi can von thong qua nén tang truc
tuyén, giup giam thiéu chi phi van hanh, chi
phi thim dinh va cai tién ki thuat phan tich,

cap 24/01/2018.

(27). Tung Lam, Cho vay ngang hang (P2P) sé canh
tranh truc tiép véi ngan hang va cong ty tai chinh?,
http://cafef.vn/cho-vay-ngang-hang-p2p-se-canh-
tranh-truc-tiep-voi-ngan-hang-va-cong-ty-tai-chinh-
20180116082847612.chn, truy cap 24/01/2018.

(28). Cho vay ngang hang: doi thi nang ki ciia cdc
ngdn hang truyén thong, http://www.misa.com.vn/tin-
tuc/chi-tiet/newsid/52634/Cho-vay-ngang-hang-doi-
thu-nang-ky-cua-cac-ngan-hang-truyen-thong,  truy
cap 24/01/2018.
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c6 thé cung cap cac khoan vay nho voi chi
phi rat thdp va chit luong dich vu cao t6i
nhiing nguoi vay ma nganh ngan hang
truyén théng chuwa quan tdm hay chua du
ngudn luc dé cung cép dich vu.®

O Viét Nam, linh vuc cho vay ngang
hang bung nd trong thoi gian gin day voi
mot s6 Fintech tham gia cung tng nén ting
tryc tuyén nhu Loanvi hay Tima. Déi véi
Tima, Fintech ndy bit dau tham gia thi
truong tai chinh cong nghé tir nam 2015 voi
vai trd 1a nha cung cp nén tang cong nghé
cho vay ngang hang dau tién tai Viét Nam.
Tima cung cép dich vu thuan ti¢n cho phép
ngudi dung ding ki khoan vay truc tuyén,
duyét thong tin dang ki nhanh qua dién
thoai, ki hop dong tai dia diém khach hang
chi dinh véi thu tuc va diéu kién cho vay
linh hoat.®"

3. Quy dinh phap lut ddi véi hoat dong
ciia Fintech & Viét Nam hién nay

Fintech duoc coi la linh vuc Kinh doanh
méi mé, lién tuc phat trién, d6i mai véi cap
d6 nhanh choéng, do d6, chinh sach va khudn
khd phap i dbi vai Fintech & Viét Nam hién
maoi chi dap Gng cho linh vyc thanh toan
dién tir; con ddi vai cac hoat dong khac, nhin
chung con kha thiéu vang va chua 15 rang.
Viéc cham dua ra cac quy dinh phép luat
diéu chinh d6i véi hoat dong cua Fintech s&
dan dén nhiéu bit cap nhu 1) viéc xuat hién
mot s6 ddi twong loi dung hoat dong kinh

(29). M6 hinh cho vay ngang hang bang né tai Viét Nam,
http://cafef.vn/mo-hinh-cho-vay-ngang-hang-bung-
no-tai-viet-nam-20161220104900499.chn, truy céap
24/01/2018.

(30). http://tima.vn/Home/About/

7



NGHIEN CUU - TRAO POI

doanh khi chwa bi phép luat quan Ii dé cung
g céc dich vu phi phap, bién tuéng so véi
cac dich vu tai chinh sang tao dich thuc; 2)
ddng thoi, nha nude sé& khéng khuyén khich
duoc cac cong ti Fintech phét trién va gigi
thiéu cac dich vu tai chinh méi ra thi truong
do tam |i e ngai vé chinh sach chua rd rang
dbi véi cac hoat dong cua Fintech néi chung;
3) cling nhu gay tdm Ii rut re, nghi ngai cho
ngudi tieu ding trong viéc tiép can va su
dung céc dich vu tai chinh tién ich do cac
dich vu do céc cong ti Fintech cung tng
chua dugc phap luat ghi nhan chinh thac.

Hién nay, nha nuéc méi ban hanh Quyét
dinh s 844/Qb-TTg vé viée phé duyét bé
an “H0 trg hé sinh thai khoi nghiép ddi mai
sang tao qubc gia dén nam 2025 va Quyét
dinh s6 238/QD-NHNN cua Ngan hang nha
nuéc ngay 16/3/2017 vé viéc thanh 1ap to
giup viéc (Working Group) trong linh vuc
Fintech tao co s tién dé dé nghién ctru, tir
d6 ban hanh khung khé phap i cho Fintech
tdn tai va hoat dong trong tuong lai.

Trong linh vuc thanh toan, hoat dong ctia
Fintech dugc thuc hién trén co s¢ Luat Ngan
hang nha nuéc nam 2010; Nghi dinh s
101/2012/ND-CP ngay 22/11/2012 va Nghi
dinh sb 80/2016/ND-CP ngay 01/7/2016 vé
thanh toan khdng dung tién mit; Thong tu s6
39/2014/TT-NHNN ngay 11/12/2014, Théng
tu s6 20/2016/TT-NHNN ngay 30/6/2016 va
Thong tu s6 30/2016/TT-NHNN ngay
14/10/2016 huéng dan vé dich vy trung gian
thanh toan.

Theo d6, hoat dong thanh toan cua
Fintech duoc coi la viéc cung ung dich vu
trung gian thanh toan va do Ngan hang nha
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nuée cap phép hoat dong.®Y Hoat dong
trung gian thanh todn cua Fintech dugc liét
ké cu thé tai khoan 1 Diéu 2 Théng tu sb
39/2014/TT-NHNN, bao gdom ca dich vu
cdng thanh toan dién ta®? va dich vu vi
dién ta.®¥

Bén canh do, Nghi dinh s6 101/2012/ND-CP
va Nghi dinh s 80/2016/NB-CP quy dinh
vé diéu kién cung tng dich vu trung gian
thanh toan ddi véi cac to chuc khong phai 1a
ngan hang nhu: 1) didu kién vé gidy phép
thanh lap/gidy chiang nhan dang ki doanh
nghiép; 2) diéu kién vé phuong an kinh
doanh; 3) diéu kién vén phap dinh (50 ti
dong); 4) diéu kién vé nguoi dai dién theo
phép luat, tong giam déc (giam dbc) co
trinh d6 chuy@&n mén va kinh nghiém thyc té;
5) diéu kién vé co so vat chat, ha tang ki
thuat, hé thdng cong nghé thong tin, giai
phép cong nghé phu hop; 6) diéu kién vé hé
thdng thong tin ké toan quan tri dam bao

(31). Theo khoan 10 Piéu 6 va khoan 9 Diéu 4 Luat
Ngan hang nha nudc Viét Nam nam 2010.

(32). Theo khoan 3 Diéu 3 Thong tu s6 39/2014/TT-
NHNN: “Djch vu cong thanh todn dién tir 1a dich vu
cung ng ha tang ki thudr dé thiec hién viéc két noi
giita cdc don vi chdp nhdn thanh todn va ngan hang
nham hé tro khach hang thuc hién thanh toan trong
giao dich thuong mai dién ti, thanh todn hod don
dién tir va cac dich vu thanh toan dién tur khac”.

(33). Theo khoan 8 Biéu 4 Nghi dinh s6 80/2016/ND-CP:
“Dich vu vi dién tir la dich vu cung cdp cho khach
hang mét tai Khodn dién tr dinh danh do cac 16 chirc
cung wng dich vu trung gian thanh toan tgo ldp trén
vdt mang tin (nhw chip dién tw, sim dién thogi di
déng, may tinh...), cho phép leu gitt mét gid tri tién té
duwoe dam bdo bang gid tri tién giri twong dwong véi
s6 tiéen dwoc chuyén tir tai khodn thanh todn ciia
khdch hang tai ngdn hang vao tai Khodn dam bdo
thanh todn ciia t6 chirc cung wng dich vu vi dién tir
theotilé 1:1”.
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theo ddi riéng ngudn vén, tai san va xac dinh
két qua hoat dong kinh doanh.

Ngoai ra, quy trinh, tha tuc, hd so cap,
thu hoi va cap lai gidy phép hoat dong cung
ung dich vu trung gian thanh toan va giai
phdp vé an ninh, giai quyét khiéu nai khi
thuc hién cung ung dich vu trung gian thanh
toan cua Fintech cling da dugc quy dinh
trong mot sé van ban hién hanh.®¥

Riéng d6i véi hoat dong cung tng dich
vu Vi dién tir, Ngan hang nha nudc hudng
dan viéc phat hanh, thuc hién thanh toan va
viéc quan li, giam sat cua Ngan hang nha
nuéc tai Pidu 9 Thong tu sb 39/2014/TT-
NHNN. Theo d6: 1) T4 chuc cung tng dich
vu vi dién to khong duoc phép: Phat hanh
hon 01 (mét) vi dién tor cho mot tai khoan
thanh toén cua khach hang tai mot ngan hang
va cap tin dung cho khach hang sir dung vi
dién tur, tra 14i trén s6 du vi dién tir hoac bat
Ki hanh dong nao c6 thé lam tang gia tri tién
té trén vi dién tir; 2) T6 chic cung tng dich
vu vi dién tir phai dé Ngan hang nha nudc
kiém tra, giam sét theo thoi gian thuc tong
s6 tién cua khéach hang trén céc vi dién tir va
tong s6 tién trén tai khoan dam bao thanh
toan cua té chirc cung ung dich vu vi dién tu
tai cc ngan hang; 3) Viéc nap tién vao vi
dién ta, rat tién ra khoi vi dién ta cua khach
hang phai thuc hién théng qua tai khoan
thanh toén cua khach hang tai ngan hang.

(34). Quy trinh, thu tuc, hd so cap, thu hoi va cap lai
gidy phép hoat dong cung @ng dich vy trung gian
thanh toan duoc quy dinh tai Nghi dinh sb
101/2012/ND-CP, Nghi dinh s6 80/2016/ND-CP va
Thong tu s6 39/2014/TT-NHNN; cac giai phap an
ninh, giai quyét khiéu nai dwoc quy dinh tai Thong tu
$6 30/2016/TT-NHNN.
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Déi v6i cac hinh thic thanh toan dién tir
stt dung md QR, nhim théng nhat hoat dong
thanh toan qua ma QR, Ngan hang nha nudc
dd ban hanh Quyét dinh s6 1928/QD-NHNN
ngay 05/10/2018 vé Tiéu chuan co so “Pic
ta ki thuat QR Code hién thi tir phia don vi
chép nhan thanh toan tai Viét Nam”.

Nhu vay, cac quy dinh phap luat hién
hanh trong linh vyc cung tng dich vu trung
gian thanh toan vé co ban di tao co sé phap
li cho cac Fintech hoat dong, tuy nhién, mét
s6 rai ro va bat cap phap Ii can som co giai
phap nhu:

Mgt la viéc ghi nhan ching tir thanh toan
qua vi dién tu, chung tir POS la hod don:
Theo Piéu 1 Thong tu s6 173/2016/TT-BTC
ngay 28/10/2016, chitng tur thanh todn qua vi
dién tr, chang tor POS la chang tu thanh
toan qua ngan hang. Tuy nhién, viéc ghi
nhan nay hién nay chwa c6 huéng dan mau
va diéu kién ap dung trong khi viéc yéu cau
ngan hang cung ung tai khoan thanh toan
xac nhan viéc thanh toan la kha kho khan
trén thuc té.

Hai |& hoat dong thanh toan di dong chua
dugc quy dinh cu thé 1a mét hinh thic dich
vu thanh toan qua trung gian thanh toan tai
khoan 1 Diéu 2 Thong tu s6 39/2014/TT-NHNN,
chua co6 quy dinh chuan hoa dinh dang ddi
VGi céc ung dung thanh toan, chua co co ché
rd rang bao vé nguoi dung khi cé rui ro xay
ra. Han ché nay s& can tro viéc tiép can va s
dung cac phuong thic thanh toan di dong
cua ngudi dung cling nhu bao vé quyén loi
cua céc bén khi cé rui ro phat sinh.

Ba la dich vu cong thanh toan truc tuyén
chua c6 quy dinh diéu chinh trong truong
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hop c6 rui ro phat sinh boéi nguoi dung
khong thé yéu cau hay khiéu nai vé sé tién
thanh toan dbi voi ngan hang do nén tang
thanh toan la do cac Fintech cung ung.

Linh vuc goi vén cong ddng va cho vay
ngang hang hién nay van chua c6 quy dinh
phép luat twong tmg diéu chinh véi ban chat
cua cac hoat dong kinh doanh nay.

Hoat dong goi von cong dong chua co
quy dinh cu thé vé tu cach, quyén han, trach
nhiém cua mdi bén trong quan hé goi vén
cong ddng, do d6 khong co co s phap Ii &p
dung khi phét sinh tranh chap, cu thé: 1) Vé
phia chu du an: nguy co bi danh cap hoic
sao chép y tudng kinh doanh, dac biét trong
truong hop viéc goi vén khong thanh cong
nhung phap luat hién hanh van chua c6 quy
dinh diéu chinh; 2) Vé phia cac Fintech
cung cap nén tang cong nghé huy dong von:
rai ro vé viéc ap dung cong nghé dé tham
dinh thong tin dy an huy dong vén, rai ro tir
cac hoat dong rira tién va rai ro khong thuc
hién day du cac cam két cua chu dy an doi
v6i nha dau tu, dam bao hoat dong va uy tin
cia kénh huy déng vén déu chua co6 quy
dinh phép luat ap dung; 3) Vé phia nha dau
tu: riii ro nhu khoan dau tu d6 khong dén
duoc dung véi chu dy 4n can nhan vén do
hoat dong cua kénh huy dong vén khong
duge dam bao ciing 13 van d& chua duoc
phap luat diéu chinh.

Dbi véi hoat dong cho vay ngang hang:
Do thiéu ving cac quy dinh phép luat diéu
chinh nén viéc giam sat giao dich cua co
guan chtrc nang va viéc xu li rai ro khi phat
sinh trong thuc t& con bi bo ngo. NGi lo mét
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tién cua nha dau tu khdng chi ding lai ¢ viéc
ngudi di vay 1ap hd so gia hay cong ti
Fintech cung cdp nén tang cho vay ngang
hang 6m tién bo chay, ma con c¢6 nguy co
mat trang khi toi pham céng nghé chiém
quyén quan li tng dung, thay ddi thuat toan
va thyc hién rdt tién tir ngan hang trung gian.
Bén canh do, cac ndi dung nhu |3i suat cho
vay, trich 1ap rui ro, bao hiém tién guri, bao
dam vay vén khi thuc hién huy dong vén
qua cac nén tang céng nghé ciing chua duoc
phép luat diéu chinh, do d6 quyén lgi chinh
dang cua nguoi vay von va ngudi cap von
cling khong dugc dam bao.

4. Mt s6 khuyén nghi phap |i

Hién nay Fintech dugc nhan dinh la xu
hudng phat trién tat yéu, tuy nhién néu coi
Fintech la trung gian tai chinh thi cac quy
dinh phéap luat hién hanh khong thé dap ung
nhu cau diéu chinh ddi vai sy ton tai va hoat
dong cua Fintech trén thyc té. Do do,
Fintech can duoc coi la chu thé kinh doanh
dic biét va Viét Nam can sém bo sung, hoan
thién khung khd phap i cho sy ton tai va
hoat dong cua Fintech.

Trwéc hét, d6i voi hoat dong trong mang
thanh todn, Nha nudéc cin sém ban hanh
Luat thanh toan vi hién nay Luat cac to chic
tin dung va cac vin ban huéng dan thi hanh
chi diéu chinh hoat déng cua cac té chuc tin
dung trong khi hoat dong thanh toan con do
cac cong ti Fintech va nhiéu cha thé khac
cung tham gia thuc hién. Bén canh do, Nha
nudc can ban hanh cac quy dinh chuan hoa
dbi voi cac ung dung thanh toan di dong,
tiéu chuan ki thuat, ha tang cung tng dich vu
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thanh toan ciing nhu cac quy dinh vé phong
ngtra rai ro, bao dam quyén va loi ich hop
phap cua ngudoi dung dich vu thanh toan cua
cac Fintech.

Thet hai, can ban hanh quy dinh huéng
dan cu thé viéc ghi nhan chang tir thanh toan
qua vi dién ta, chiing tir POS 1a hoa don dé
dam bao quan i doanh thu cua cac t6 chuc,
ca nhan kinh doanh trong nén kinh té.

Thet ba, can ra soét cac chinh sach, quy
dinh phép luat hién hanh vé céng nghé thdng
tin, s& hitu tri tug, bao vé quyén loi nguoi
tiéu dung va phong chéng ria tién dé giai
quyét cac van dé vé bao mat, an ninh, sé hitu
tri tu¢, hd tro viéc thuc hién e-KYC va phan
tich lich sir tin dung cua khéach hang truc
tuyén, nang cao hiéu qua phong chéng raa
tién va tai tro khing bb phii hop véi céc tiéu
chuan quéc té.

Thir tw, thiét 1ap co s& phap Ii phu hop
cho hoat dong goi von cong d@)ng, dam bao
an toan ngudn von ctia nguoi gop von, giup
giam thiéu céc tranh chap phat sinh va tranh
that thu thué tir nguon loi nhuén ciia cac chii
thé tir hoat dong cung mg dich vu goi vdn
cong dong; dong thoi quy dinh tu cach phap
li, quyén va nghia vu ciia cac Fintech cung
mg nén tang goi vén ciing nhu quyén va
trach nhiém cua cac bén lién quan trong
quan hé goi vbn cong ddng. Pic biét, dbi véi
bén goi vén phap ludt can rang budc trach
nhiém dam bao tinh trung thuc, tinh chiu
trach nhiém vé du &n goi von; viéc sir dung
ngudn von huy dong dugc dung muc dich,
trién khai dy &n dung tién d6 nhu da cam két
v6i nhitng nguoi gop vén; dam bao ding
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thoi han, tién d6 hoan tra loi ich cho nguoi
g6p von nhu cam két.

Thiz ndm, can sém ban hanh cac quy
dinh phép luat tao co so phap li cho hoat
dong cho vay ngang hang nhu quy dinh vé
1ai suat, du phong rui ro, bao hiém, bao dam
vén vay ciing nhu cac quy dinh vé& viéc giam
sat giao dich cua co quan chirc nang, quy
dinh vé phong ngtra rai ro va xu Ii hanh vi vi
pham, dam bao quyén va loi ich hop phap
ctia c&c chu thé cd lién quan./.
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