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BAN VE QUAN NIEM BAO HO CONG DAN
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NGUYEN TIEN pUC *

Tém tit: Tai Viét Nam, bdo hg cong dan la thudt ngit phé bién trong nghién ciru, gidng day, thuc
tien quan hé quoc té va ca trén truyén thong dai chiing. Tuy nhién, nhiéu cau hoi I lugn vé ngi ham
cua thudt ngir nay van chua dwoc |i gidi, dac biét trong moi quan hé voi cdc thudt ngir khdc nhu bao
ho ngoai giao, tro giup lanh sw. Qua phan tich mét so quan diém bao ho cong dén, doi chiéu, so sanh
voi ndi dung thudt ngir phdap [i nay theo phap ludt quoc té, bai viét cho rang thudt ngit bao ho cong
dan sur dung tai Viét Nam chwa cé néi dung phdap i rd rang.
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ON THE CONCEPT OF CITIZEN PROTECTION

Abstract: In Viet Nam, protection of citizens is a common legal term used in research, teaching,
practice of international relations and on mass media. However, many theoretical questions regarding
the connotation of the term have remained unanswered, particularly the relation between protection of
citizens and other legal concepts such as diplomatic protection or consular assistance. Through
analysing some viewpoints on protection of citizens and comparing and contrasting them with relevant
legal concepts under international law, it is argued in the paper that the term “protection of citizen”

Duyét dang: 15/6/2020

used in the Vietnamese context is coined as verbal expression, rather than a well-defined legal concept.
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a0 ho cong dan (BHCD) la thuat ngix

khong méi va thuong xuyén dugc st
dung bdi cac nha nghién ciru phap luat va
quan hé quéc té ¢ Viét Nam. Tuy nhién, vé
phuong dién i ludn, ndéi ham phép li cua
BHCD duong nhu van con nhiéu diém khuc
mic, chua duogc giai dap cin k&. Diéu nay c6
thé dan t6i hiéu nham vé mit Ii luan ciing
nhu thuc tién khi van dung cac quy dinh
phap luat dé bao vé cong dan 1am vao hoan
canh kho khan ¢ nudc ngoai.

* Thac si, Vién Nha nuéc va Phap luét

E-mail: ducnt.isl@vass.gov.vn
(1). Nghién ctru nay dugc thyuc hién trong khuon khd dé
tai khoa hoc cip Bo: “Bao ho cong dan Viét Nam & nudc
ngoai”, Vién Han Iam Khoa hoc xa hoi Viét Nam, 2019.
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Bai viét bat dau véi gia dinh rang su thiéu
thong nhat trong cach hiéu vé BHCD ¢ Viét
Nam lam cho khéi ni€ém nay bi 1oi, tham chi
hiéu nham. Tiép theo, bai viét s& phan tich
cu thé hon hai khai niém lién quan 1a bao ho
ngoai giao va tro gitp l&nh sy cing nhu lam
rd mdi quan hé gitra cac thuat ngir nay.

Vé pham vi nghién ciru, bai viét tap
trung goc do phap luat qudc té. Theo do, cac
ngudn cua ludt quéc té s& duoc nghién ciu
nham tra 16i cdu hoi: Quy dinh ctia phap luat
qudc t& vé van d& nay nhu thé nao? Pham vi
khong gian cta bai viét duge xac dinh la
hoat dong BHCD duoc thuc hién & nudc
ngoai, khong phai pham vi lanh thd qudc gia
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ma nguoi d6 mang qudc tich. Piéu nay
khong ham y phu nhan hiéu luc cia phap
luat quéc t& dbi voi mdi quan hé quéc gia -
cong dan trong pham vi lanh thé ctua minh.
V& ngit nghia, “bao ho” 1a tir ghép giita “bao”
(gitr gin) va “hg”
ho cong dan” dudi goc d6 phap luat québc té

(giup d06). Thuat nglr “bao

ham ¥ rang chu thé mang qudc tich cia quic
gia bdo hd co thé duogc hudng su trg giup
ctia qudc gia d6 trong nhitng hoan canh dic
biét khi & nudc ngoai. Can nhan manh r.':fmg,
dia vi phép li 1a ngudi nude ngoai cu tra trén
lanh thd qudc gia khac thuong trd thanh rao
can tiép can cong i, vi vay vai trd “hd” cua
qudc gia ngudi d6 mang qudc tich duge bd
sung dé khic phuc han ché dé.

1. Mot s6 quan diém vé bao hd cong
dan & Viét Nam

Vé |i luan, quan diém tha nhat cho rang
BHCD la hinh thic bao ho ngoai giao, theo
d6 “co quan nha meéc c6 tham quyen tién
hanh c&c hoat déng nham bdo vé quyén va
loi ich cia cong din nwoc minh ¢ nuéc
ngoai, khi cac quyén va loi ich nay bj xam
hai ¢ nudc ngoai a6 Y Cach tiép can trén
cho thay c6 su dong nhat giira BHCD va bao
ho ngoai giao. Picu nay cling co nghia 1a
BHCD chi dién ra bén ngoai pham vi lanh
thé cua qudc gia bao ho. Theo do, cac yéu th
cia BHCD bao gom: 1) chu thé tién hanh
BHCD la qudc gia; 2) muc tiéu 1a bao vé
cong dan nudc minh khi bi xdm hai hoac co
nguy co bi Xdm hai. Pinh nghia nay khong
dat ra vin dé ai 1a tha pham va mic dinh

(1). Truong Dai hoc Luat Ha Noi, Gido trinh Lugt
quoc té, Nxb. Cong an nhan dan, Ha Noi, 2012, tr.
127 - 128.
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quyén cuia cong dan bi xam hai 1a can ctr lam
phat sinh quyén can thiép va bao ho cua
qudc gia ma ngudi d6 mang qudc tich.

B6 sung cho quan diém thir nhat, c6 y kién
khéc chi tiét hoa mot sé diéu kién phép Ii can
thiét dé thuc hien BHCD. Theo d6, BHCD
duoc hiéu 1a hanh vi cua co quan nha nuée
c6 tham quyén thuc hién, phd hop véi phép
luat qudc té va phap luat nuge sé tai nham
bao vé cong dan minh & nudc ngoai khi cac
quyén va loi ich hop phap cua ho bi xam
pham.® Theo cach hiéu nay, qudc gia ma
cdng dan mang qudc tich cd thé tién hanh bao
ho khi 1) cé hanh vi vi pham phép luat cua 2)
ca nhan, t6 chic hoic co quan nha nudc co
tham quyén cua nuéc o tai 3) giy phuong
hai dén cac quyén va loi ich hop phap cua
cong dan® va 4) BHCD chi c6 thé di2n ra
khi cong dan da stir dung cac bién phap hop
phdp ma van khéng dugc qudc gia so tai
khoi phuc cac quyén va loi ich bi xam hai.®

Bén canh d6, quan diém thu hai cho rang
BHCD con c¢6 thé hiéu 1a bao ho ngoai giao
theo nghia rdng, theo do, co quan nha nudc
gitip d& cong dan vé moi mat khi ho dang ¢
nudc ngoai ké ca khi khdng c6 hanh vi xam
hai.® Quan diém nay ciing duoc chia sé boi
mot sé hoc gia khac.®) BHCD ltc nay duoc
hiéu rong hon bao hd ngoai giao, dé la
khong nhét thiét phai phét sinh vi pham vé
quyén va loi ich. Ké ca khdng cé vi pham

(2). Ngd Hiru Phudc, Ludt qudc té, Nxb. Chinh tri
qudc gia, Ha Nai, 2010, tr. 273.

(3). Ngé Hitu Phudc, sdd, tr. 273.

(4). Ngé Hitu Phudc, sdd, tr. 274.

(5). Truong Pai hoc Luat Ha Noi, sdd, tr. 128.

(6). Nguyén Thi Kim Ngan, Chu Manh Hing (dong
chu bién), Gido trinh Lugt qudc té, Nxb. Gido duc
Viét Nam, Ha Noi, 2010, tr. 147.
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nhung cong dan bi 1am vao hoan canh kho
khan (vi du thién tai, nhan tai) thi quéc gia
cling c6 thé tién hanh BHCD cua minh.

DU ca hai quan diém trén cho thay c6
méi lién hé gitta BHCD va bao ho ngoai giao
song lai chua 1am rd méi quan hé nay 1a nhu
thé ndo va chinh xac ndi ham cua BHCD.
Téc gia cho rang BHCD khéng phai 1a mot
thuat ngir phap i dudi goc do phap luat qubc
té. Khong c6 van kién phap Ii quéc té nao co
quy dinh vé BHCD, ma chi ¢6 ché dinh bao
ho ngoai giao. Vi vy, trong phan tiép theo
ctia bai viét, tac gia sé& trinh bay cu thé hon vé
khéi niém va diéu kién &p dung cua bao ho
ngoai giao. Pay 13 co so so sanh va ddi chiéu
Vé6i cac quan diém khoa hoc trén, tir d6 chi ra
nhitng khiic mac vé Ii luan néu dong nhét hai
thuat ngit BHCD va bao ho ngoai giao.

2. Khai quéat vé bao h ngoai giao va
trg giap lanh sw

2.1. Bao h¢é ngoqi giao

Bao ho ngoai giao (Diplomatic Protection)
la ché dinh phap 1i c6 lich st 1au doi trong
luat qudc té. Thuat ngit bao ho ngoai giao
thuc su phd bién sau khi Hoa uéc Westphalia
duoc ki két vao nim 1648, thiét 1ap nén hé
thdng chu quyén qudc gia ton tai cho toi
ngay nay.” Vao thé ki XVIII, Emmerich de
Vattel, luat gia ndi tiéng nguoi Thuy Sy da
lap luan rang, sy xam hai téi cong dan gian
tiép xam hai t6i qudc gia ma ngudi d6 mang
quéc tich va vi thé, qubc gia co quyén bao vé
cong dan cua minh khoi hanh vi xam hai.®

(7). Edwin Borchard, Diplomatic Protection of Citizens
Abroad, New York Banklaws Publishing, 1919, tr. 3;
lan Brownlie, Principles of Public International Law,
Oxford University Press, 2003, tr. 500.

(8). Emmerich de Vattel, The Law of Nations, 1758,
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Sy bao ho thé hién méi lién két giira québc
gia va céng dan caa minh.

Nam 2006, Dy thao Diéu khoan vé bao
ho ngoai giao ciia Uy ban Phap luat qubc té
(ILC) da duoc hoan thien.® Mic du dén nay
Du thao nay chua phat sinh hiéu luc phap li
do chua c6 du sé lwong phé chuan cua cac
qubc gia song nhitng quy pham trong Du
thao van cd gié tri nhat dinh boi ching duoc
phap dién hoé dya trén co so tap quan phép
québc té va an 18 cia co quan tai phan qudc té.

Theo Piéu 1 Du thao, “qudc gia tién
hanh bdo hé ngoai giao (quéc gia bao hg)
thiec hién hoat déong ngoai giao hogc bat ki
phurong thirc gidi quyét tranh chap hoa binh
khac doi véi mét quac gia khac ¢ hanh vi vi
pham phép ludt quoc té (quac gia vi pham)
gay thiét hgi cho mét thé nhan hodc phap
nhan mang qudc tich cua quoc gia bao hg
nham bdo dam quéc gia vi pham tuan thu
nghia vu quéc té ciia minh .49

Ciing dya trén Dy thao nay, cd thé rit ra
dugc nam diéu kién thuc hién bao ho ngoai
giao, d6 1a: chu thé bao ho; phuong thirc bao
ho; hanh vi trai phép luat quéc té cua québc
gia so tai; khach thé bi xam hai; nan nhan da
van dung hét cac bién phéap phép Ii tai quc
gia so tai nhung khong thé khéc phuc thiét hai.

Thiz nhat, vé chia thé c6 tham quyén tién
hanh céc hoat dong bao ho, méi lién két gita
qudc gia va ngudi dan cua minh cho phép

New Jersey, tai ban 2005, tr. 17 - 60.

(9). Anna Vermeer-Kunzli, The Protection of Individuals
by Means of Diplomatic Protection: Diplomatic
Protection as a Human Rights Instrument, PrintPartners
Ipskamp, 2007, tr. 52 - 60.

(10). Draft Articles on Diplomatic Protection, https:/legal.
un.org/ilc/texts/instruments/english/draft_articles/9_8
_2006.pdf, truy cap 16/4/2020.
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qudc gia tién hanh hoat dong bao ho ngoai
giao khi nguoi mang quéc tich caa qubc gia
bi xam hai tai nudc ngoai.

Diéu 2 Dy thao ghi nhan: “Qudc gia co
quyén bdo hé ngogi giao phu hop véi quy
dinh trong du thdo diéu khodn nday”. Quy
dinh nay duoc phap dién hoa dya trén thuc
tidn xét xir ciia cic co quan tai phan qudc té.
Trong vu “Mavrommatis”, Phap vién thuong
tryc cong li quéc té (PCIJ) da khang dinh
ring bao ho ngoai giao 1a nguyén tic thiét
yéu trong luat qudc té va québc gia c6 quyén
bao hé nguoi dan caa minh khi bi xam hai
boi hanh vi trai véi phap luat quéc té duoc
thuc hién bsi quéc gia khac.

Trong vu “Barcelona Traction”, Toa an
cong i qudc té (ICT) da lap luan: “.. Viéc
tién hanh bdo hé ngoai giao dwéi hinh thirc
va ¢ mite d6 nao la do quéc gia quyér dinh
bgi ddy la quyén cua quac gia. DU cho rang
quyén cia minh dang bi xam hgi, thé nhan
hay phap nhan ciing khong con cdach nao
khac ngoai viéc vién ddn phéap ludt néi dia
ciia quoc gia ho dang cuw trii dé doi lai cong
bcing. Nha lam ludt c6 thé ddt ra nghia vu doi
Véi quéc gia bdo vé cong dan dang cw trii ¢
niede ngodi va trao quyén yéu cau dwoc bdo
vé cho nguwoi din dé budc quoc gia thuc thi
nghia vu ciia minh. Tuy nhién, d6 la van dé
cuia ludt quéc gia, khdng phdi lugt quac té.4?

Nhu vay, ICJ 1am r6 rang qudc gia co thé

(11). Mavrommatis Palestine Concessions (Greece v.
Great Britain), Judgment No. 2 (1924) PCIJ, Ser A,
No. 2, tr. 12, https://www.icj-cij.org/en/pcij-series-a,
truy cap 16/4/2020.

(12). Barcelona Traction, Light and Power Company
(Belgium v. Spain), Judgment ICJ Reports (1970),
doan 78, https://www.icj-cij.org/en/case/50/judgments,
truy cap 16/4/2020.
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ban hanh phap luat ydu ciu co quan nha
nuéc phai BHCD cua minh ¢ nudc ngoali,
tuy nhién, d6 1a van dé noi bo cua qudc gia.
it nhét trén phuong dién luat thuc dinh, phap
luat qudc té van dung lai ¢ quy dinh coi bao
ho ngoai giao la quyén, chi chua phai la
nghia vu cua qudc gia.

Céch tiép can truyén théng coi bao ho
ngoai giao 1a quyén cua quédc gia tuy con phd
bién trong luat qudc té hién dai nhung toi
nay ciing da gap nhiéu chi trich.*® Trong qua
trinh soan thao Dy thao, mét sé nd luc nham
dinh hinh lai quan diém cho rang bao ho ngoai
giao phai 1a nghia vu cua qudc gia dbi véi
cong dan cia minh thay vi 1a quyén. Péang
tiéc rang, nhitng nd lyc nay sau d6 da khong
nhan duoc sy ing ho cua cac qubc gia va vi
vay Pidu 2 Dy thao van duoc giit nguyén.®
Tuy nhién, John Dugard, bao cdo vién dac
biét vé bao ho ngoai giao cua ILC, cho rang
can c6 cach tiép can linh hoat hon dé ghi
nhan ca nhan vai tu cach 1a nguoi huong loi
cudi cing tir hoat dong bao ho ngoai giao
cua qudc gia.™ Cach tiép can linh hoat nay
da dugc ILC phap dién hod tai Diéu 19 Dy
thao, dua ra nhiing thuc tién tét (good
practices) mang tinh khuyén nghi cho quéc
gia khi thuc hién bao ho ngoai giao. Theo

(13). Phoebe Okowa, “The Issues of Admissibility
and the Law on International Responsibility”, trong:
Malcolm Evans, International Law, Oxford University
Press, 2012, tr. 482; Edwin Borchard, tldd, tr. 29;
John Dugard, First Report on Diplomatic Protection,
UN Doc A/CN.4/506, 2000, tr. 213, https://legal.un.
org/ilc/documentation/english/a_cn4_506.pdf,  truy
cap 16/6/2020; James Crawford, The International
Law Commission’s Articles on State Responsibility,
Cambridge University Press, 2013, tr. 571.

(14). John Dugard, tldd, doan 87, tr. 225.

(15). John Dugard, tldd, doan 169, tr. 237.
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d6, quéc gia can can nhic thyuc hién bao ho
ngoai giao khi c6 thiét hai dang ké xay ra doi
véi cong dan caa minh, déng thoi bao dam
viéc boi thuong ton that cho ngudi bi hai.

The hai, vé phuong thac bao ho ngoai
giao, nhu dinh nghia tai Piéu 1 Du thao,
qudc gia cé thé thuc hién bat ki phuong thic
nao cho la can thiét dé tién hanh bao ho ca
nhan hay phap nhan cta minh. Cac phuong
thuc nay khong chi dung ¢ hanh dong ngoai
giao, ma con c6 thé vién dan toi cac co quan
tai phan qudc té, trirng phat kinh té, cAm van.
Bén canh d6, viéc tién hanh bao ho ngoai
giao phai tuan thi quy dinh phép luat quéc
té, dac biét 1a nguyén tic cdm sir dung hoic
de doa str dung vii luc.(®

Thit ba, dé thay bao ho ngoai giao co
mbi lién hé véi ché dinh trach nhiém quéc
gia (State Responsibility) trong luat qudc té
bai N6 phét sinh do hanh vi vi pham phéap
luat quéc té cua quéc gia."” Hanh vi trai
phap luat qudc té thé hién dudi dang hanh
dong hodc khong hanh dong do mot quéc gia
thuc hién va vi pham nghia vu quéc té cua
qudc gia d6 theo phap luat quéc t6.(18) Day la
mot trong nhitng can cr quan trong lam phét
sinh quyén bao ho cua quéc gia ma thé nhan
hay phéap nhan bi thiét hai mang quéc tich.

(16). Xem thém: Nguyén Toan Thing, Pham Béc Ha,
“Tinh hop phép cua viéc sir dung bién phéap vii luc dé
bao ho cong dan”, Ki yéu hoi thao: Bao ho cong dan,
Truong DPai hoc Luat Ha Néi, 2015, tr. 20 - 33.

(17). Anna Vermeer-Kunzli, tldd, tr. 44.

(18). Xem thém: Dy thao Diéu khoan vé trach nhi¢m
qudc gia ciia ILC nam 2001, https://legal.un.org/ilc/
texts/instruments/english/commentaries/9_6_2001.pdf,
truy cap 16/6/2020; James Crawford, Simon Olleson,
“The Character and Forms of International Responsibility”,
trong: Malcolm Evans, sdd, tr. 452.
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Thit fue, vé khéch thé, d6 1a quyén cua ca
nhan hoac phap nhan bi xdm hai do hanh vi
trai phép luat qubc té cua quéc gia so tai gay
ra. Nhu vay, chu thé quyén ¢ day khong chi
cd cd nhan, ma con cé ca phap nhan mang
qudc tich quéc gia bao ho. L& ra day 1a mdi
quan hé gitta c& nhan hay phap nhéan bi thiét
hai va québc gia vi pham. Tuy nhién, nho ¢
qudc tich, 1a soi day lién két hitu hiéu gitra
nha nude va nguoi dan, nén hanh vi truc tiép
Xam hai mot nguoi thi ciing gian tiép xam
hai loi ich cia quéc gia ma nguoi d6 mang
quéc tich. Tir d6, mdi quan hé nay duoc nang
Ién thanh giita hai qudc gia véi nhau, giira
qudc gia bao ho va qudc gia vi pham. Trong
vu “Nottebohm”, ICJ chi ra ban chit caa mdi
quan hé cong dan va quéc gia khi coi quéc
tich 1a: “Mai lién hé phap li ¢6 nén tang 1a sur
gan b6 xa hgi thuc té, mgt mai lién két thuc
sw Cua doi séng va tinh cam, clng véi dé la
cac quyén va nghia vu qua lgi. N6 [qudc
tich] thé hién cong nhan phap li thuc té rang
cd nhdn ¢é dwoc quac tich, truc tiep thong
qua phép lugt hogc hanh vi cia cac co quan
cdng quyen, thé hién su gan két chat ché hon
giira quéc gia va cdng dan cia minh so véi
ddn cu cia qQuéc gia khdc » 19)

Tuy nhién, quéc tich vé danh nghia chi la
diéu kién can, tinh lién tuc va hiru hiéu cua
qudc tich méi 1a diéu kién du. Quéc gia chi
cd thé tién hanh bao ho néu nhu ngudi bi hai
mang qudc tich cua qudc gia do lién tuc ké
tir thoi diém bi xam hai t6i ldc quyét dinh
cudi cung lién quan téi vu viéc dugc dua

(19). Nottebohm case, Judgment ICJ Reports (1955),
tr. 4, https://www.icj-cij.org/en/case/18, truy cap
16/6/2020.
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ra.®? Tinh hitu hiéu cua qudc tich thé hién &
mbi lién két bén chat gitta nguoi mang qudc
tich va quéc gia do.

Cuogi cung, Du thao dit ra didu kién vé
thu tuc khi qudc gia tién hanh bao ho ngoai
giao, d6 la bao ho ngoai giao chi dugc thuc
hién khi cong dan cia minh d3 st dung tit ca
cac bién phap phap li ma van khong dugc
quéc gia so tai khiac phuc nhitng thiét hai ho
phai ganh chiju. Nguyén tic nay di ton tai
trong tap quan phap qudc té tir l1au va dugc
phép dién hod tai Piéu 14 Du thao.?Y Luu y
rang, trong trudng hop tat ca cac phuong
thirc phap i tai qudc gia so tai chua duogc
van dung hét ma qudc gia da van dung bao
ho ngoai giao thi c6 thé dan tsi nguy co vi
pham nguyén tic cam can thiép vao cong
viéc noi bo cua québc gia khac.

T6m lai, bao ho ngoai giao la quyén cua
quéc gia nham bao ho quyén cua ca nhan
hodc phap nhan c6 mang qudc tich caa minh
bi xam hai do hanh vi trai phap luat quéc té
cua qudc gia khac. Tuy nhién, qudc gia chi
dugc tién hanh bao h¢ khi cac phuong thirc
phép Ii tai quéc gia vi pham da dugc c& nhan
hodc phap nhan bi hai van dung hét nhung
khong dem lai két qua.

2.2. Phan biét bao hé ngogi giao va tro
giup lanh sy

Khai niém bao ho ngoai giao va tro giup
l&nh sy (Consular Assistance) thuong duoc
hiéu twong dong boi ranh gidi xac dinh trén
thyc té 1a khong rd rang.?? Bao ho ngoai

(20). Anna Vermeer-Kunzli, tldd, tr. 60.
(21). Edwin Borchard, tldd, tr. 332; Chittharanjan
Amerashinghe, Local Remedies in International Law
Cambridge University Press, 2004, tr. 3.
(22). Nguyén Quéc Loc, “Bao ho cong dan: Céch tiép
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giao va tro giup lanh su déu cd thé duoc thuc
hién boi nhan vién ngoai giao hoac lanh su.
Tuy nhién, néu khdng phan biét rd hai khai
niém phap Ii nay s& dan téi kha ning vién
dan khong ding co ché dé hd tro ngudi dan
khi gap nan, tir d6 phat sinh rui ro phap li
anh huong t6i qudc gia bao ho.

Diéu 5 Cong udc Vién vé quan hé 1anh
su nam 1963 quy dinh, nhan vién lanh su
bao vé tai nudc tiép nhan quyén va lgi ich
hop phap cua nha nudc, gitp dd phap nhéan
va cbng dan nudc ca trong pham vi phap
luat qudc té cho phép. Biéu 5(i) chi tiét viec
trg gitp phap li c6 thé dugc co quan lanh sy
cung cp toi ca nhan trong hoan canh khé
khan, vi du nhu tim luat su, tham tu, lién lac
V4i co quan chic trdch. Nhan vién lanh sy
c6 thé dimg ra dai dién trong qué trinh xét
Xt néu c& nhan vang mat nhung khong duoc
phép can thiép vao qua trinh tu phap hoac
cac van dé noi bo cua qudc gia tiép nhan.®
Diéu nay cho thiy hai dic diém khac biét
cua trg gilp lanh sy so vai bao ho ngoai giao:

Thit nhat, khi tién hanh tro gidp lanh sy,
tu cach cua nhéan vién ngoai giao, lanh sy la
dai dién chi khong thay thé cho ca nhan. Ca
nhan van la chu thé chinh trong vu viéc.
Trong khi do, khi thyc hi¢én bao ho ngoai
giao, nhan vién ngoai giao, l&nh sy con dai

can dudi goc do chinh tri - phap 1i”, Ki yéu hoi thao:
Bao hg cong dan, Truong Pai hoc Luat Ha Noi, 2015,
tr. 4. S& di ranh gidi khac biét khong ré rang mot
phan 1a do chire ning ngoai giao va lanh sy ciing rat
kho tach bach doc lap. Xem thém: E. Denza,
Diplomatic Law: A Commentary on the Vienna
Convention on Diplomatic Relations, Oxford University
Press, 1998, tr. 33.

(23). Malcolm Shaw, International Law, Cambridge
University Press, 2014, tr. 561.
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dién cho quéc gia caa minh boi quan hé nay
da dugc nang Ién thanh quan hé gitra hai
quéc gia do loi ich caa qudc gia bao ho gian
tiép bi xam hai.®¥

Thet hai, trg gitp 1anh sy néu di qué sau
c6 thé dan toi vi pham nguyén tic can thiép
vao cong viéc noi bo cua quédc gia khac. Noi
khac di, khi bao ho ngoai giao chua dugc
vién dan, quéc gia bao ho co nguy co vi
pham phap luat quéc té van tiép tuc thuc
hién hanh vi “trg gitp” ca nhan nhung vo
hinh trung lai 12 “can tro” quéc gia so tai
thuc hién quyén tai phan caa minh. Rat kho
dé khang dinh hanh vi nhu thé nao dugc coi
1a “can thiép”, diéu nay doi hoi sy danh gia
dua trén tirng vu viéc cu thé. Nguoc lai, bao
ho ngoai giao néu thuc hién phu hop theo
phap luat quéc té (nhu cac diéu kién chi ra &
trén) thi du c6 sy can thiép nhung lai khong
trai v6i nguyén tic nay.®

Ngoai ra, trg gilp lanh sy thuong co tinh
ngin ngtra va dién ra trudc khi cac bién phap
phap |i tai qudc gia so tai dugc van dung hét
hoic trudc thoi diém hanh vi xam pham luat
quéc té didn ra® va c6 su yéu cau cua

(24). Anna Vermeer-Kunzli, tldd, tr. 84; David Leys,
“Diplomatic Protection and Individual Rights: A
Complementary Approach”, Harvard International
Law Journal, 57, 20186, tr. 6.

(25). John Dugard, Seventh Report on Diplomatic
Protection, ILC Document A/CN.4/567, 2006,
https://legal.un.org/ilc/documentation/english/a_cn4_
567.pdf, truy cap 16/4/2020.

(26). John Dugard, tldd, doan 12; F. Przetacznik ,
“The Protection of Individual Persons in Traditional
International Law (Diplomatic and Consular
Protection”, Osterreichische Zeitschrift fiir 6ffentliches
Recht 21, 1971, tr. 112; Xem thém: vy Lagrand
(Germany v. United States of America) Judgment,
ICJ Reports 2001, tr. 466, https://www.icj-cij.org/
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nguoi bi hai.?" Trong khi d6, bao ho ngoali
giao 1a quyén cua qudc gia théng qua nhiéu
phuong thuc, trong d6 c6 kha nang dua vu
viéc ra true co quan tai phan quéc té, yéu
cau qudc gia vi pham khic phuc thiét hai.

T6m lai, c6 ba diém khéc nhau gitta bao
ho ngoai giao va tro giup lanh sy da dugc
cac hoc gia chi ra, d6 la: 1) mirc d6 dai dién
cua trg gilp lanh su va bao ho ngoai giao;
2) gidi han phép i &p dung vai trg gitp lanh
su va bao ho ngoai giao; 3) trg gitp lanh su
c6 tinh chat ngan ngira, trong khi d6 bao ho
ngoai giao co tinh chét khac phuc.

C6 thé thdy rd qua trudng hop thuc té
sau day. Nam 2017, Poan Thi Huong, cong
dan Viét Nam, bi bat va xét xu tai Malaysia
vi nghi van giét nguoi. Pay 1a vu an hinh sy
thugc tham quyén chuyén biét cua Malaysia
va giita hai nudc khong cé diéu khoan twong
tro tu phap c6 kha nang ap dung. Trong qua
trinh diéu tra va xét xu, dai dién co quan
ngoai giao Viét Nam tai Malaysia da tich
cuc lién h¢ Poan Thi Huong va co quan
chirc nang dia phuong dé 1am rd thong tin,
tham dy phién toa dé “bao vé quyén va loi
ich cong dan Boan Thi Huorng”.(zs)

Céc hoat dong cua co quan dai dién Viét
Nam ¢ Malaysia dugc hiéu 1a trg giGp 14nh
sy d6i véi cong dan Viét Nam trong hoan

en/case/104, truy cap 16/4/2020; vu Avena (Mexico
v. United States of America), Judgment, ICJ Reports
2004, tr. 12, https://www.icj-cij.org/en/case/128, truy
cap 16/4/2020.

(27). DBiéu 36(1)(b) Cong wdc Vién vé& quan hé lanh
su nam 1963.

(28). T. Chung, Tiép tuc bdo hg céng din Podn Thi
Huong, https://tuoitre.vn/bao-ho-cong-dan-o-muc-
cao-nhat-doi-voi-doan-thi-huong-20190328134849
866.htm, truy cap 16/4/2020.
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canh kho khan. Qua trinh xét xir van dang
dién ra, ban than Poan Thi Huong van chua
van dung hét cac bién phap tai qudc gia s
tai dé ty bao vé quyén caa minh, vi vay bao
ho ngoai giao chua thé dugc van dung tai
thoi diém nay.

Gia sir cac diéu kién bao ho ngoai giao
(nhu phan tich & trén) chua thoa mé@n nhung
Viét Nam kién quyét yéu cau Malaysia trao
tra cong dan thi day s€ bi coi la hanh vi can
thiép vao cong viéc noi bo caa Malaysia, vi
pham phap luat qudc té. Tuy nhién, khi toa an
Malaysia da dua ra phan quyét cudi cing ma
phia Viét Nam cho rang quyét dinh nay bat
cdng, xam pham quyén cua ca cong dan va
Nha nudc Viét Nam thi 1ac nay phia Viét Nam
md&i c6 thé dat van d& bao ho ngoai giao. %

Mot vi dy gan day lién quan t6i tinh trang
khan cip tam thoi do virus corona ching méi
(Covid-19) gay ra tai cac qudc gia trén thé
giéi. Vi Ii do strc khoe cong dong, nhidu qubc
gia budc phai han ché tu do di chuyén, dong
clra bién gidi, dan toi nhidu nguodi nudc
ngoai bi mic ket tai nhitng nudc nay. Viéc
qudc gia ban bd tinh trang khan cip, han ché
tu do ¢4 nhan 1a phu hop véi phap luat quéc
t6.69 Dy vy, trong nhitng hoan canh kho

(29). Vi pham quy trinh xét xir cong bang ciing c6 thé
bi coi 1a hanh vi vi pham phép luat qudc té can cir vao
Diéu 14 Cong uéc qudc té vé cac quyén dan sy va
chinh tri nim 1966 ma Viét Nam va Malaysia déu 1a
qudc gia thanh vién.

(30). Piédu 4 Cong wdc qubc té vé cac quyén dan sy va
chinh tri nam 1966. Luu y, dé xac dinh rd tinh hop
phép ciia cAc bign phap han ché ma quéc gia 4p dung
can phai danh gia dva trén hoan canh cu thé, can cir
theo nguyén tic “can thiét” va “twong xung” trong
phéap luat nhan quyén. Vi dy, xem: Mark Tushnet,
Vicki Jackson, Proportionality New Frontiers, New
Challenges, Cambridge University Press, 2018; Aharon
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khan, lgi ich chinh ding ctia ngudi nudc
ngoai, cu thé 1a cong dan Vi¢t Nam, tai cac
quéc gia nay co thé bi anh hudng. Lic nay,
Nha nudce Viét Nam da co6 nhitng hanh dong
can thiép kip thoi, to chuc cac chuyén bay
hdi huong, xin phép bay tai cic qudc gia sé
tai, lién lac voi nhimg cong dan bi méc ket...
dé dua cong dan vé nudc an toan.®? Dudgi
goc do phap luat quéc té nhu phan tich &
trén, hoat dong nay phan anh tinh chét cua
“trg gitp,” chua phai la “bao ho ngoai giao,”
boi can ct phap 1i 1am phét sinh quyén bao
hd ngoai giao chua dap ung (chua co6 vi
pham phap luat ciia quic gia so tai).

3. Kién nghi

Trén co so phén tich khai niém bao ho
ngoai giao va trg gidp lanh sy, dong thoi doi
chiéu va so sanh véi cac quan diém trinh bay
trong Muc 1, tac gia rat ra mot sé nhan dinh
sau lién quan téi Ii luan vé BHCD.

Quan diém dau tién dong nhat hai khai
niém BHCD va bao ho ngoai giao nhung lai
chua phan anh day du yéu cau phap li cua
bao ho ngoai giao. Theo phép luat quéc té
phén tich & muc 2, ca nhan khong phai 1a ddi
tugng duy nhat dugc qudc gia tién hanh bao
ho ngoai giao ma con cé ca phap nhan (dua
trén nguyén tic qudc tich), tham chi ca
ngudi khong quéc tich.®? Cung voi do 1a
nhitng diéu kién vé thi tuc hét sic khat khe.

Barak, Proportionality, Constitutional Rights and
their Limitations, Cambridge University Press 2012.
(31). Vi dy, xem: https://vnexpress.net/chuyen-bay-dua-
340-nguoi-viet-ve-tu-my-4096622.html; https://vn
express.net/them-chuyen-bay-dua-cong-dan-chau-au-
hoi-huong-4094612.html, truy cap 16/4/2020.

(32). Piéu 8 Dy thao Diéu khoan bao ho ngoai giao
nam 2006.
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Chang han nhu qudc gia chi c6 thé tién hanh
bao ho ngoai giao khi tat ca cac bién phép tai
quéc gia so tai van duoc van dung hét nhung
khong co két qua. Néu khong bao ho ngoai
giao luc d6 c6 thé bi coi la hanh vi can thiép
vao cdng viéc noi bo cua qubc gia khac. Bén
canh d6, quyén va loi ich cua cong dan ¢
nudc ngoai bi xdm hai khong duwong nhién
lam phéat sinh quyén bao ho ngoai giao cua
quéc gia ma céng dan mang quéc tich. Su
thiét hai nay phai xuat phat tir hanh vi vi
pham phap luat qudc té cta quéc gia ma
ngudi d6 dang cu tra. Cha thé vi pham phai
la nha nudc, cht khdng phai cha thé phi
nha nudc, trir truong hop diac biét ¢ thé
quy két hanh vi caa nhiing chi thé nay 1a
hanh vi cua nha nuéc.®® Pay 1a su khac
biét v6i quan diém tht nhat khi cho rang
quyén BHCD phat sinh khi c6 “vi pham
phap luat” noi chung thuc hién boi “ca
nhan, t6 chic” phi nha nugc. Tuy nhién,
trwong hgp khéng cé hanh vi vi pham nao
thi quéc gia c6 thé tién hanh BHCD hay
khong? Vi du trong truong hop thién tai,
nhan tai... Quan diém thi nhit chua 1am rd
dugc véan dé nay.

Quan diém tha hai cho rang BHCD c6
thé tién hanh ké khi khong cd hanh vi vi
pham ddi véi cong dan c6 vé phan anh dung
ban chat van d&, d6 1a su tro gidp, hd tro doi
véi cong dan khi gap nan ¢ nude ngoai. Tuy
nhién, quan diém th{r hai ciing mac phai han
ché nhu quan diém déu tién, d6 1a ddng nhat
hai khai nié¢m BHCD va bao ho ngoai giao.
Viéc ddng nhat hai thuat ngir nay chi 1am

(33). James Crawford, Simon Olleson, tldd, tr. 453-
460; Malcolm Shaw, tldd, tr. 571 - 576.
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réi thém van d& nghién ciu va thiéu co so
phap Ii khi phéap luat quéc té khong cé quy
dinh vé BHCD.

Bai viét cho rang cach dat van dé BHCD
nhu hai quan diém nghién ctu trén duong
nhu van khong lam rd duoc noi ham cua
BHCD. Nhiing nghién ctru coi BHCD la ché
dinh phap Ii doc lap rat dé bi lac dé va lan
man béi cac bién phap dé bao ho mot hoic
mot nhom cdng dan & nude ngoai chinh 1a st
dung céc bién phap trg giup lanh su va bao
ho ngoai giao. Hon thé nira, di tim khai niém
BHCD dua trén khai niém bao ho ngoai giao
rat dé bi nham 13n. Noi khéc di, BHCD c6 vé
nhu 1a su giao thoa gitra bao h ngoai giao
va trg giup 1&nh sy nhung khéng c6 noi dung
rd rang, chang han nhu lic ndo thi duoc
cong dan dugc nha nudc bao hg, truong hop
nao thi khong duoc.

bac biét, viéc stir dung thuat ngir “BHCD”
thuong xuyén trén phuong tién dai ching co
kha niang dem dén cam nhan rang day la
nghia vu bit budc cua quéc gia trong quan
hé voi cong dan cua minh ¢ nudc ngoai.
Nguoc lai, noi dung phép li cia bao ho ngoai
giao va tro gidp 14nh su trong phap luat quéc
té khong quy dinh nha nudc bit budc phai
BHCD cua minh khi ¢ nuéc ngoai.®? Can
nhan manh thém, ngay ca phap luat quyén
con nguoi quéc té hién dai cling Qidi han
nghia vu cua qudc gia trong pham vi lanh
thd hoic quyén kiém soat hiru hiéu cua

(34). Luu y rang phép luat qudc gia c6 thé quy dinh
khac, coi day 1a nghia vy ctia nha nudc. Tuy nhién, do
pham vi nghién ctru cua bai viét gisi han ¢ quy dinh
phép luat qudc té, voi muc tiéu 1am rd khia canh Ii
luan cua van dé nay, do do, bai viét khong di vao
phan tich quy dinh phép luat quéc gia.
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qudc gia,® chir khdng mé rong ra lanh thd
cua quédc gia khac boi diéu dé co nguy co vi
pham nguyén tic cha quyén, ton trong cha
quyén va khong can thiép vao cong viéc noi
bo cua qudc gia khac véi tinh chat quy
pham bit budc.

Pong thoi, hoat dong BHCD ¢ nuéc
ngoai ciing can dugc xem Xét trong hoan
canh day du hon, d6 1a viéc nhanh hanh phép
dang thuc hién quyén ddi ngoai ciia minh véi
qudc gia khéc. O goc d6 nay, co thé thay ca
nhan khong duong nhién dugc bao ho khi &
nudc ngoai, ké ca khi khiéu nai thi toa an
quéc gia ma ngudi do 1a cong dan van cd
kha ning tir chi thu Ii vy viéc do ¢ nguy co
vi pham nguyén tic phan chia quyén lyuc
trong thuc thi quyén lec nha nuge.®®

(35). Vi du nhu Didu 2(1) Céng uéc qudc té vé céc
quyén dan su, chinh tri nim 1966; Xem thém: Human
Rights Committee (2004), General Comment No. 31
Nature of the General Legal Obligation Imposed on
States Parties to the Covenant, CCPR/C/21/Rev.1/
Add. 13, doan 10; Concluding Observations: USA
(2014), doan 4; Xem thém: M. Nowak, “Obligations
of States to Prevent and Prohibit Torture in an Extra-
territorial Perspective”, in: M. Gibney and S. Skogly
(eds.), Universal Human Rights and Extraterritorial
Obligations, University of Pennsylvania Press, 2010,
tr. 21; A. Cassese, “The Nicaragua and Tadic Tests
Revisited in Light of the ICJ Judgment on Genocide
in Bosnia”, (2007), 18, The European Journal of
International Law 4; vu Loizidou v. Turkey (1993)
ECHR 40/1993/435/514, https://hudoc.echr.coe.int/
eng?i=001-58201, truy cap 16/4/2020; vu Ocalan v.
Turkey (2005) ECHR 282, https://hudoc.echr.coe.int/
eng-press?i=003-1340973-1399281, truy cap 16/4/2020.
(36). Chang han nhu trong vu Kaunda, Toa &n hién
phap Nam Phi thira nhan yéu cau bao ho ngoai giao 1a
guyén hién dinh cua c& nhan nhung ciing can luu y
rang “quyén yéu cau bao ho” khong c6 nghia la
“duong nhién dwoc bao ho” boéi nha nudc con can
phai xem xét t6i cac yéu t khac truae khi quyét dinh.
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Qua nhitng phan tich trén cho thdy, mot
s6 céch tiép can BHCD hién nay chua lam rd
duogc khai niém phap li cua thuat ngir nay
theo phap luat qubc té.

Du thira nhan qudc gia c6 quyén bao ho
theo phap luat qudc té song bai viét khong
cho rang quéc gia c6 quyén bé mic cong dan
caa minh khi ho gap nan ¢ nudc ngoai. Theo
khuyén nghi tai Biéu 19 Du thao Diéu khoan
vé bao ho ngoai giao, qudc gia nén can nhic
thuc hién bao ho ngoai giao khi c6 thiét hai
dang ké xay ra ddi v6i cong dan cua minh,
ddng thoi bao dam viéc bdi thuong ton that
cho ngudi bi hai. Thuc té cho thiy nhin
chung cac quéc gia van nd luc dé giup da,
hd tro cho cong dan caa minh khi & nuéc
ngoai. Piéu nay thé hién trach nhiém chinh
tri - dao drc cua nha nudc trong quan hé vai
cong dan cia minh. Truong hop trong kha
ning cho phép nhung qudc gia “phét 167
viéc bao ho thi diéu nay c6 thé anh huong toi
uy tin, tin nhiém cuaa hé thdng chinh tri, tur
do6 de doa su nghiép chinh tri cua chu thé
lien quan. O goc do do, trach nhiém nay c6
gia tri nhat dinh, budc chu thé lién quan thyc
hién nghia vy giai trinh néu nhu khong tién
hanh cac bién phap BHCD & nuéc ngoai.

Xem: Kaunda and Others v. President of the South
Africa and Others, Case CCT 23/04 (2005) (4) SA
235 (CC), https://www.globalhealthrights.org/wp-
content/uploads/2016/02/Kaunda-and-Ors..pdf,  truy
cap 16/4/2020; Xem thém: Regina (Abbasi) v
Secretary of State for Foreign Affairs(2002) EWCA
Civ 1598, (2003) UKHRR 76 All ER (D) 70,
http://www.bailii.org/ew/casessEWCA/Civ/2002/159
8.html, truy cap 16/4/2020; Xem thém binh luan:
Annemarieke Kinzli (2006), Exercising Diplomatic
Protection The Fine Line Between Litigation,
Demarches and Consular Assistance, ZadRV 66,
https://www.zaoerv.de/66_2006/66_2006_2 a 321 3
50.pdf, truy cap 16/4/2020.
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Dodng thoi, bai viét van dé mo cau hoi
lieu thuc tién trg giup, BHCD cua qudc gia
c6 thé phat trién tré thanh tap quan phép
qudc té hay khéng? Diéu nay ciing 1a mot
kha ning dé hoat dong nay phét trién thanh
quy pham phéap li cé gia tri rang budc quéc
gia. Tuy nhién, van dé nay s& doi hoi thém
thoi gian va danh gid sau hon vé thuc tién
BHCD cua cé4c qudc gia sau nay./.
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