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SUCAN THIET AP DUNG HOC THUYET CHIEM HOU BAT LO
DE DIEU CHINH QUAN HE DAT DAI TAI VIET NAM

CHAU THI KHANH VAN *

Tom tit: Hoc thuyét chiém hizu bat loi 1a hoc thuyér dueoc cac hé thong phap lugt &p dung pho bién
dé diéu chinh méi quan hé tai san giiza chi s hitu va nguoi chiém hiu tai san. Tuy nhién, Viet Nam
khdng ap dung hoc thuyér nay dé diéu chinh quan hé tai san gidta nguoi chiém hitu ddt va chu sir dung
ddat. Cau héi dat ra la liéu c6 Ii do thuyét phuc nao @é Viét Nam khdng ap dung hoc thuyét chiém hiu bdt
loi d¢ diéu chinh moi quan hé nay hay khdng. Néu khdng thi phap lugt Viét Nam can vén dung hoc
thuyét nay nhw thé ndao. Dé tra loi cho cau héi nay bai viét trinh bay cac ngi dung c6 lién quan dén hoc
thuyét nhu: khdi niém, néi dung, ¥ nghia, diéu kién xac lap quyén so hizu theo hoc thuyét chiém hizu bat
loi. Trén co sé |i lugn ndy, bai viét ludn gidi va diea ra cdc dé xudt dé chinh siza phap lugt Viét Nam theo
heéng xdc dinh ldy hoc thuyét chiém hiru bdt loi lam co sé i thuyét diéu chinh mai quan hé xac ldp
quyen sir dung dat giita nguweoi chiém hiru dat trén thyec té véi ngueoi co gidy to, bang ching ve dat.
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APPLYING THE DOCTRINE OF ADVERSE POSSESSION TO REGULATE THE LEGAL
RELATIONSHIP CONCERNING LAND IN VIETNAM

Abstract: Adverse possession is a doctrine applied by many legal systems to regulate the property
relationship between the owner and the possessor. However, Vietham does not recognize this doctrine to
adjust the property relationship between the landowner and the land user. The question is if there is
any compelling reason for Vietnam not to apply the doctrine of adverse possession to govern this
relationship. If not, how should Vietnamese law makers apply this doctrine? To answer this question, the
article discusses several issues concerning the doctrine, such as the concept, content, meaning, and
conditions for establishing ownership under the doctrine of adverse possession. Based on such analysis, the
article explains and gives recommendations to improve Vietnamese law in terms of using the doctrine of
adverse possession as a theoretical framework for the legal relationship relating to land use rights
between possessors and persons who have documentation evidencing their title to the property.
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1. Hoc thuyét chiém hiru bat lgi s& hiru ddi voi tai san thudc s¢ hiru cua
1.1. Néi dung va y nghia cia hoc thuyét ~ nguoi khéac khi chiém hitu tai san trong mot
Theo hoc thuyét chiém hitu bét lgi (Adverse  khoang thoi gian ma khong phai bdi thuong
possession), ca nhan c6 quyén tro thanh cha  cho chu s6 hitu.
~ ) — Véi noi dung nay, chiém hiru 1a hinh
* Tién si, Trwong Pai hoc Kinh té - Luit, thire chuva An s& hitu tai san kho
Pai hoc Quéc gia Thanh phé H Chi Minh uc chuyeh quyen so-hu fal san khong qua
E-mail: vanctk@ uel.edu.vn thi treong chinh thic va khéng can su dong
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y cua chu s& hiru tai san. Hay néi cach khac,
ngudi chiém hitu tai san thudc s hitu cua
ngudi khac c6 thé duoc xac 1ap quyén so
htu ma khéng thdng qua giao dich.

Hoc thuyét chiém hitu bat loi c6 ngudn
gdc trr kha lau. Theo Sprankling,™ chiém
hiru bét loi ¢6 thé da duogc xuat hign tir 2000
niam trudc cong nguyén. Hoc thuyét phap i
nay da duoc tiép nhan bai ca hé thdng dan
luat va thong luat. O Anh, hoc thuyét nay
duogc luat hod vao nam 1632 trong Quy ché
gioi han (Statute of Limitations). Pao luat
nay dugc cac thudc dia cia Anh va dac biét
la cac thudc dia cua M§? tiép nhan. Thoi
gian dau, hoc thuyét nay duogc thiét lap dé
bao vé quyén so hitu cua cha sé hiru thuc su
chéng lai nguoi chiém hiru. Tuy nhién, bat
dau tir ndm 1830, dé phuc vu muc tiéu phét
trién kinh té cua dat nudc, cac toa an My da
chuyén do6i céach tiép can hoc thuyét nay.
Theo d6, hoc thuyét nay duoc chuyén doi tir
co ché duoc thiét lap dé bao vé quyén so hiru
cia cha s¢ hitu chdng lai ngudi chiém hiru
thanh cong cu dé chuyén quyén so hitu cua
cht sé hiru nhung nhan r6i sang cho nhitng
ngudi chiém hiru siéng nang tai cac ving dat
hoang.® Vi du A 12 chu s¢ hitu dét dai, B 1a
ngudi chiém hitu dét trén thuc té. Nhu vay,

(1). Sprankling, J. G. (1994), “An environmental
critique of adverse possession”, Cornell Law Review,
79, p. 816 - 884.

(2). Angell, J. K. (1861), A Treatise on the Limitations of
Actions at Law, Little, Brown and Company, Boston,
4th edition; Patton, R. G. (1952). Title by adverse
possession. In Casner, A. J., editor, American Law of
Property: A Treatise on the Law of Property in the
United States, volume 3, p. 755 - 838. Little, Brown
and Company, Boston.

(3). Sprankling, J. G. (1994), tldd, p. 816 - 884.
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c6 phai trong moi truong hop, B déu phai tra
lai dat cho A hay khdng. Theo hoc thuyét
chiém hitu bat loi, khéng phai trong moi
trudng hop B phai tra lai dat cho A, bai 18 B
c6 thé c6 quyén duoc xac 1ap quyén so hitu
dbi vé6i dat chiém hitu néu B da st dung dat
cong khai, lién tuc trong mot khoang thoi
gian va khong biét dat chiém hitu thuoc so
hitu ctia A. Trong khi d6, mac du viéc chiém
hitu, str dung dat cua B dién ra cong khai,
minh bach trong mét khoang thoi gian du
dé A néu quan tdm dén tai san cua minh da
biét hodc budc phai biét viéc chiém hiu, sir
dung nay. Hay néi cach khéc, theo hoc
thuyét chiém hitu bat loi, If do A mat quyén
s6 hitu vao tay nguoi chiém hitu 1a B 1a do
A di tho o, khong quan tdim dén viéc su
dung dat. Trong khi d6, B 1a nguoi ngay
tinh trong viéc st dung dat va di bo cong
suc cho viéc khai thac, nang cao hiéu qua
cua viéc sir dung dat.

Duéi goc do kinh té, hoc thuyét chiém
hitu bat loi c6 cac ¥ nghia sau day:

The nhdt, giam thiéu thiét hai

Viéc chu s¢ hitu phai d6i mat véi rai ro
mat quyén so hitu tai san vao tay nguoi
chiém hiru budc cha s& hitu khdng lam dung
quyén va c6 trach nhiém trong viéc quan If
tai san. Vi vy, su nham Ian trong viéc chiém
hiru cling dugc chu s¢ hiru phéat hién sém va
thdng bao kip thoi cho nguoi chiém hiwu.
Piéu nay s& ngin ngira duoc ngudi chiém
hitu bo chi phi dau tu vao tai san thudc so
hitu ctia ngudi khac,”” dong thoi 1am giam

(4). Miceli, “Economics of the Law, New York and
Oxford”, Oxford University Press, 1997; Miceli,
Thomas J. and Sirmans, C.F. (1995b), “An Economic
Theory of Adverse Possession”, 15 International
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cac tranh chp v& sé luong va tinh chit.®
Céc chi phi lién quan dén viéc kién tung va
giai quyét tranh chap ciing vi thé ma duoc
giam, nhat 1a chi phi cho viéc tim chang cu.
Ngoai ra, theo phan tich dudi day, viéc xac
lap quyén so hitu cho ngudi chiém hitu ciing
lam giam chi phi giao dich.

The hai, tiét kiém chi phi giao dich, dam
bao su 6n dinh va thic ddy sy phat trién cua
thi truong

Dé dam bao giao dich cé hiéu luc, tranh
rai ro dén tr bén thu ba,® nguoi tham gia
giao dich can kiém tra thong tin cia nguoi
tién hanh giao dich. Vé nguyén tic, nguoi
tién hanh giao dich phai la chu so hiu tai
san. Tuy nhién, viéc xac dinh chu s hitu
dich thuc khéng thé tranh khoi sy nham 1an,
nhét 13 khi tai san 1a bit dong san. Nhu vay,
dé tranh tinh trang giao dich bi vé hiéu,
nguoi tham gia giao dich can kiém tra céc
thong tin lién quan dén viéc xac dinh nguoi
tién hanh giao dich c6 phai 1a nguoi co
quyén so hitu hay khoéng. Néu nguoi tham
gia giao dich chi phai kiém tra théng tin cua
ngudi tién hanh giao dich trong khoang thoi
gian ma ngudi nay chiém hitu tai san thay vi
phai kiém tra théng tin cta ca nhimg ngudi
chiém hitu tai san trude day dé xac dinh van
dé nay s& gilp tiét kiém chi phi giao dich,
ddng thoi lam ting do chic chan cua giao
dich. Vi du: khi A mua tai san caa B, dé dam

Review of Law and Economics, p. 162 - 173.

(5). Ballantine H. W, “Title by Adverse Possession”
Harvard Law Review, 1918 (vol. 32). N 2, p. 135;
Epstein R. A. Op. cit. p. 677; Stake J. E. Op. cit, p.
2450. <55> Cwm.: Stake J. E. Op, cit, p. 2446.

(6). Bén thir ba Ia bén khdng tham gia vao giao dich
nhung c6 thé ¢ quyén ddi vai tai san giao dich.
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bao B 1a cha s¢ hiru tai san, A chi can xem
xét thong tin lién quan dén khoang thoi gian
chiém hitu tai san cua B. Chi can c4c thong
tin nady dam bao dé B c6 quyén xac lap
quyén s& hiru theo thoi hiéu thi A c6 thé
tranh dugc rai ro khong dugc céng nhan
giao dich, ngay ca trong truong hop tai san
do B dang chiém hitu thyuc ra thugc so hiru
ctia ngudi khac va nguoi nay tranh chap doi
lai tai san.

Cac tac dong tich cuyc nay lam giam rui
ro, tiét kiém chi phi giao dich va dam bao sy
6n dinh ciing nhu thiic day thi truong.”

Nguoc lai, khi d§ rai ro cua giao dich
cang cao thi gia giao dich thap s& lam giam
giao dich trén thi truong.®

Viéc tiét kiém chi phi trong kiém tra
thong tin dac biét c6 y nghia ¢ nhitng nudc
ma viéc dang ki tai san khong dugc thuc
hién hoic thuc hién khdng tét do cac théng
tin vé tai san khong dang tin cdy, cac dang ki
cua chu s hitu bi mét hodc khong tim thay.
Piéu nay cang co y nghia hon ddi voi hé
thong khong ap dung nguyén tic do tin cay
cdng hay cac nguyén tic trong viéc dang ki
bat dong san cua hé thong dang ki Torrens,
nhu Viét Nam.

(7). Netter, J.M., Hersch, P.H. and Manson, W.D. (1986),
“An Economic Analysis of Adverse Possession
Statutes”, International Review of Law and Economics,
p. 217 - 227; Baird, Douglas G. and Jackson, Thomas
H. (1984), “Information, Uncertainty, and the
Transfer of Property”, Journal of Legal Studies, p.
299 - 320; Bouckaert, B. and De Geest, G. (1998),
The Economic Functions of Possession and
Limitation Statutes, in Ott., C and von Wagenheim,
G., Essays in Law and Economics 1V, Antwerpen and
Apeldoorn, Maklu, p. 151 - 168.

(8). Netter, J.M., Hersch, P.H. and Manson, W.D.
(1986), tldd, p. 217 - 227.
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Thet ba, gilp tai san duoc su dung mot
cach co hiéu qua

Nguoi chiém hiru tai san s& khdng yén
tam bo chi phi dé dua tai san vao hoat dong
san xuat kinh doanh néu phai dbi mat véi rai
ro c6 thé khdng nhan duoc quyén doi voi tai
san. Vi vdy, cho phép xé4c 1ap quyén so hitu
dbi voi tai san chiém hiru gitip ngudi chiém
hitu tai san manh dan diu tu vao tai san.®
Mit khac, diéu ndy ciing tranh dugc tinh
trang tai san la dat bi dau co, bo hoang,
khong dua vao sir dung. Y nghia nay da
duoc kiém chimg trén thyc té tai My va Anh.
O My, viéc cho phép nguoi chiém hiru dat
dugc xac 1ap quyén so hitu di gitp My khai
hoang dugc ving dat phia Tay vao giai doan
1840 - 1920.%9 G Anh, viéc cho phép ngudi
chiém hiru dit xac 1ap quyén sé hiru gilp
giai quyét tinh trang thiéu nha .4

1.2. Piéu kién xac ldp quyén so hiru theo
hoc thuyét chiém hizu bét loi

Dua theo cac luan giai va y nghia ctia hoc
thuyét chiém hitu bat loi duoc trinh bay &
phan trén va cac nghién ciu vé tai san s& dugc
néu dudi day, co thé nhan thdy, cac diéu kién
mang tinh nguyén tic dé xac lap quyén so
hitu theo hoc thuyét chiém hixu bat loi, bao gom:

Thiz nhdt, phai ¢6 viéc chiém hiu trén
thuc té

Chiém hitu trén thuc té can duoc hiéu 13

(9). Katz L., “The Moral Paradox of Adverse Possession”,
McGill Law Journal, 2010. N 55. P. 77, 78; Marais E.
J. Op. cit, 171 - 172; Stake J. E. Op, cit, p. 2435.

(10). Itzchak Tzachi Raz*, Use It or Lose It: Adverse
Possession and Economic Development, April 2018,
p. 10 - 13.

(12). Anning N., Wates N., Wolmar C. Squatting: The
Real Story, London, 1980; Cobb N., Fox L. Op, cit,
p. 886 - 888.
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su két hop giira chiém hiru vé mat co hoc hay
con goi la chiém hitu bén ngoai (corpus possis)
va chiém hiru vé mat y chi, hay con goi la
chiém hiru bén trong (animus possidendi).
Khoéng co su két hop cia mét trong hai yéu
t6 nay thi khéng cd su chiém hitu. Trong do,
chiém hiru vé mit co hoc nghia 1a dang nam
giit tai san trong tay. Chiém hitu vé mat y chi
nghia 12 nguoi chiém hitu coi tai san d6 nhu
tai san thudc sé htru caa minh.

DPé xac dinh viéc chiém hitu vé mat co
hoc 1a diéu don gian vi viéc ai dang nam
gilr trong tay tai san dugc thé hién ra bén
ngodi va cé thé nhin thay duoc viéc nam
gitt nay. Nguoc lai, viéc xac dinh chiém
hitu vé y chi I1a hét sic kho khian. Do vay,
chiém hitu vé mat y chi dwoc xac dinh
thdng qua cac biéu hién nhu: doc quyén
trong viéc huong quyén loi tir tai san, chng
lai hanh vi ngan can viéc chiém hitu tai san
hay cac hanh vi khéc chiing to ngudi chiém
hitu sir dung tai san chiém gir nhu tai san
thudc s¢ hiru caa minh.

Thit hai, viéc chiém hitu tai san phai cong
khai, lién tuc trong mot khoang thoi gian

Chiém hiru bét loi la viéc xac lap quyen
so hitu cho ngudi chiém hitu trén thyc té
trong bdi canh ma tai san dang thudc so hitu
cua nguoi khac. Do vdy, dé c6 thé xac lap
quyén sé hitu, ngudi chiém hitu phai chiém
hiru tai san mot cach cdng khai va lién tuc
trong mot khoang thoi gian phu hop. Yéu
cau viéc chiém hiru phai dugc didn ra mot
cach céng khai lién tuc trong mot khoang
thoi gian phu hop xuét phat tir mong mudn
gilp cho chu s& hiru tai san c¢6 co hoi phat
hién sy xam chiém va bao vé quyén so hitu
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cia minh. Bén canh y nghia nay, yéu cau vé
thoi gian chiém hitu con duge xem xét dudi
goc d6 kinh té. Theo do, diéu kién nay nham
dam bao cho tai san, nhit 1a dat duoc su
dung mét cach co loi nhét cho san xuat hang
hoa, tranh lang phi.*?

Thit ba, viéc chiém hiru tai san trai vai y
chi cua chu so hitu va co y dinh tuyén b
quyén s& hitu

Ban chat cua viéc xac 1ap quyén so hitu
dua trén co sé hoc thuyét chiém hitu bat lgi
la viéc xac lap quyén so hitu khong thong
qua thi truong va trai vai y chi cua chu so
hitu.® Chinh vi vay, day 1a mot trong cac
diéu kién dé xac 1ap quyén so hitu theo hoc
thuyét chiém hiru bat lgi. Viéc chiém hiu
clia nguoi thué, nguoi cam ¢6, ngudi tréng
gilr tai san... xuat phat tir y chi cua cha so
hitu nén khéng thudc truong hop nay.

Thit te, trang thai tdm tri va tinh ngay
tinh ctia ngudi chiém hiru

Trang thai tdm tri cua nguoi chiém hiu
c6 phai 1a diéu kién khi xem xét cong nhan
quyén so hiru cho ngudi chiém hiru hay
khong? Cau hoi nay chua co dap an thong
nhat. Nhitng nguodi theo quy tic Maine
(Maine rules) cho rang, khi xem xét diéu
kién coéng nhin quyén so hitu cho ngudi
chiém hitu can tinh dén trang thai tam tri
ciia nguoi chiém hitu vi khong thé xéc 1ap

(12). Locke, J. (2002), The Second Treatise of
Government, Dover Publications, Mineola, N.Y,

Mill, J. S. (1970), Principles of Political Economy.
Penguin Books, Harmondsworth.

(13). Netter, J. M. (1998), Adverse possession. In
Newman, P., editor, The New Palgrave Dictionary of
Economics and the Law, volume 1, Stockton Press,
New York, p. 18 - 20.
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quyén s& hitu cho ngudi chiém hitu khi viée
chiém hiru do nham 14n boi 1& néu ngudi
chiém hitu khéng nham 14n thi anh ta khong
chiém hiru. Nguoc lai, nhitng ngudi theo
quy tic Connecticut (Connecticut rules) cho
rang, khdng can xem xét didu kién nay vi
trang thai tam tri cia ngudi chiém hiu 1a
khong quan trong, khdng thé quan sat duoc
va dé& bi xuyén tac.™ Quy téc Connecticut
duoc cho 1 quan diém cua da sd.

Nhu vay, khi xem xét cong nhan quyén
so hitu cho nguoi chiém hitu, theo quy tic
Connecticut, khong can xem xét dén trang
thai tdm tri ciia nguoi chiém hiru. Diéu dé
cling c6 nghia 13 khong can xem xét dén
tinh ngay tinh cta nguoi chiém hitu. Quy
tac Maine doi hoi phai xem xét dén trang
thai tdm tri cia ngudi chiém hitu nhung
khong phu nhan viéc nguoi khong ngay tinh
trong viéc chiém hiru c6 thé duogc xéac lap
quyén so hiru. ™)

Ttr phén tich trén cho thay, vé i thuyét,
trang thai tdm tri va tinh ngay tinh trong viéc
chiém hiru c6 thé khong duoc dé cap khi
xem xét cong nhan quyén s& hiru cho nguoi
chiém hitu.

Dudi goc d6 luat dinh, tuy theo quan
diém mdi nudc, tinh ngay tinh c6 thé 13 mot
trong cac diéu kién dé cong nhan quyén so
hitu cho ngudi chiém hitu. Mic du vay, ngay
ca ddi voi nude cho phép ngudi khong ngay
tinh trong vigc chiém hitu duoc xac 1ap
quyén so hiru ddi véi tai san chiém hiru, tinh

(14). Thomas J. Miceli, C.F. Smmans, An Economic
Theory of Adverse Possession, p. 166.

(15). Mascolo, E. (1992), “A Primer on Adverse
Posssesion”, Conn Bar. J.66, p. 303 - 320.
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ngay tinh van ludn dugc xem xét, boi 18 dé
dugc cong nhan quyén sé hitu, ngudi chiém
hiru khéng ngay tinh phai chiu cac diéu kién
khit khe hon so v6i ngudi chiém hitu ngay
tinh,"® tham chi néu x4c dinh viéc chiém
hiru khong ngay tinh (biét tai san thudc so
hiru ctia ngudi khac nhung van chiém hiru)
thi toad 4n khong trao quyén cho ngudi chiém
hiru™” G Anh, ngudi chiém hiru khong ngay
tinh van c6 thé dugc xac lap quyén sé hiru
trong truong hop chu so hiru bat dong san va
ngudi lién quan khong phan ddi viéc nguoi
chiém hiru khong ngay tinh dang ki xac lap
quyén sé hitu ddi véi bat dong san chiém
hiru. Tuy nhién, ngudi chiém hitu khéng ngay
tinh ¢6 thé phai chiu an hinh sy vé hanh vi
chiém hiru khong ngay tinh.®®

(16). O Duc, Phap, Ha Lan, Nam Phi, ngay tinh hay
khong ngay tinh khi chiém déu dwoc cong nhan
nhung diéu kién cong nhan gitra ching co sy khéc
nhau. O Puc, dbi voi truong hop khong ngay tinh,
viéc cong nhan can thém diéu kién co ban d6 1a can
thiét cho san xuat. O Phap va Ha Lan, dé duoc cong
nhan, ngudi khong ngay tinh can thoi gian dai hon so
v6i ngudi ngay tinh. O Phap, nguoi chiém hitu khong
ngay tinh dwoc céng nhan 1a chu s& hiru néu chiém
hiru bat dong san 30 nam (Diéu 2272 Bo ludt Dan sy
Phap), trong khi thoi gian nay dat ra dbi véi ngudi
chiém hitu ngay tinh 12 10 nam. O Ha Lan thoi gian
cong nhéan cho nguoi khong ngay tinh la 20 nam va
nguoi ngay tinh 1a 10 nim (Xem: Piéu 3:105.1 Bo
luat Dan sy Ha Lan).

(17). Morawetz J., “No Room for Squatters: Alaska’s
Adverse Possession Law”, Alaska Law Review, 2011,
n 28, p. 341 - 370; Greenberg J. “Reasonableness is
Unreasonable: A New Jurisprudence of New York
Adverse Possession Law”, Cardozo Law Review,
2010, n 31, p. 2491 - 2520; Thomas J. Miceli, C.F.
Smmans, An Economic Theory of Adverse
Possession, p. 166.

(18). biéu 144 Legal Aid, Sentencing and Punishment
of Offenders Act 2012.
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Tinh ngay tinh can duoc xem la diéu
kién dé xac 1ap quyén s& hiru cho ngudi
chiém hiru. Tuy nhién, dé hiéu dung va
ching minh tinh ngay tinh khong phai la
diéu don gian va dé bi lam dung trong qué
trinh 4p dung. Do vy, nguoi chiém hiru can
duoc coi 1a ngay tinh trong viéc chiém hiru
khi khong c6 bang ching nao vé tinh khong
ngay tinh hay khéng ngay tinh trong viéc
chiém hiru.*® Trong trudng hop co bing
ching vé tinh ngay tinh trong viéc chiém
hiru hodc khong c6 bang chimng nao vé tinh
ngay tinh thi tod an trao quyén cho nguoi
chiém hiru.

2. Tac ddng hoc thuyét chiém hiru bat
loi dén viée diéu chinh quan hé dat dai tai
Viét Nam

Nhu trén di trinh bay, hoc thuyét chiém
hitu bat loi duoc van dung dé diéu chinh
quan hé tai san giira nguoi chiém hitu tai san
va cha so hitu tai san. Hoc thuyét nay dic
biét c6 y nghia doi voi tai san 1a bat dong
san, nhat 1a dat dai. Méc du Viét Nam dat dai
thudc so hiru toan dan, khdng cho phép xac
lap so hitu tu nhan vé dat dai. Tuy nhién,
thay vao d6, quyén sir dung dat 1a quyen tai
san va duoc coi la bit dong san. Bén canh
d6, quyén sir dung dat duoc coi la bat dong
san,® ¢o v nghia va gia tri 16n. Mat khac,
trén thuc té, nguoi chiém hiru dat thuoc

(19). Thomas J. Miceli, C.F. Smmans, An Economic
Theory of Adverse Possession, p. 166.

(20). Quyen sir dung dat 1a quyén tai san va dugc coi
4 tai san theo quy dinh tai Didu 105 Bo luat Dan su
nam 2015. Bén canh d6, quyén st dung dét duoc coi
12 bat dong san duoc phép dua vao kinh doanh theo quy
dinh tai Biéu 5 Luat Kinh doanh bt dong san nam 2014.
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quyén str dung cia nguoi khac khéng phai la
it va cac tranh chap vé quyén sir dung dit
gitra nhitng ngudi ndy dién ra kha phé bién,
gay gat va kéo dai. Khéng thé phu nhan
nguyén nhan quan trong cua tinh trang nay
Xuat phat tir viéc phap luat didu chinh méi
qguan hé nay chua phu hop. Tinh chua phu
hop thé hién truéc hét & viéc quy dinh phap
luat diéu chinh mdi quan hé giita nguoi
chiém hiru dat trén thuc té va nguoi co
quyén str dung dat trén gidy to chua duoc
xay dung dwa trén co s cua hoc thuyét
chiém hitu bat loi. That vay, xem xét cac quy
dinh phap luat vé diéu kién xac lap quyén sir
dung dat cho nguoi chiém hitu dat co thé
nhan théy, vé co ban can ct, diéu kién dé
ngudi chiém hiru dat dugc xéac 1ap quyén st
dung dat thong qua phuong thirc cong nhan
tuong ty nhu cin cl, diéu kién ciua nguoi
dugc xac 1ap quyén st dung dat thong qua
phuong thic duge Nha nudce giao dat, dugc
Nha nuéc cho thué dat, boi vi nguoi ¢6 nhu
cau mudn duoc Nha nude giao dét, cho thué
dat thi diéu quan trong la viéc sir dung dat
phai phi hop véi quy hoach, ké hoach sir
dung dat (Piéu 52 Luat Dat dai nam 2013).
Pay ciing chinh 13 diéu kién chi1 yéu dé cong
nhan quyén sir dung dit cho ngudi chiém
hitu dat (Piéu 101 Luat Pat dai nam 2013).
Didu dang noi 1a mac du Luat Dat dai co vé
nhu dit ra cac diéu kién khac nhau trong
viéc céng nhan quyén sir dung dit cho nguoi
chiém hiru dat khi dua ra diéu kién khdng c6
tranh chap dat dai. Tuy nhién, diéu kién nay
khong 1am thay déi can ctr, diéu kién cong
nhan quyén sir dung dit cua ngudi sir dung
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dat. Nhan dinh nay duoc Ii giai tai cac vi du
1, 2, 3, 4 dudi day.

Viéc nguoi chiém hiru dat xac 1ap quyén
su dung dat dya trén can ct, diéu kién xac
lap quyén sir dung dit nhu ngudi duoc giao
dat, cho thué dét 1a chwa phu hop Vi can cu,
didu kién xéac lap quyén sir dung dit theo
phuong thirc giao dat, cho thué dat khong
duoc xay dung dua trén hoc thuyét chiém
hitu bét lgi va diéu nay dwong nhién 1a hop Ii
vi quan hé giao dat, cho thué dat la quan hé
dinh doat tai san cia Nha nudc véi tu cach 1a
dai dién cha so hitu tai san ddi voi nguoi
khong phai 1a ngudi chiém hitu. Nguoi duoc
giao dat va cho thué dat khdng coi minh la
ngudi ¢6 quyén sir dung dét khi chua duoc
giao dat hay cho thué dat ma chi 1a nguoi c6
nhu cau st dung dat va viéc sir dung dat
dugc xa&c 1ap theo y chi cua chu s¢ hiru.
Nghia 1a ngudi nay ciing khéng coi minh la
ngudi ¢6 quyén sir dung dat va khéng tranh
chap quyén sir dung dat. Tuy nhién, khi mdi
quan hé nay 1a mdi quan hé tranh chap
quyen sir dung dat gitta nguoi dang nam giir
d4t va coi minh nhu ngudi c6 quyén sir dung
dat voi cha sir dung dt thi khong thé iy can
ctr, diéu kién thuc hién quyén s& hitu dé diéu
chinh, bai I8 quyén str dung dat da duoc trao
cho chu sir dung d4t nén Nha nudc da tam
thoi khdng con quyén sir dung dat dé trao
cho ngudi chiém hiru dit. Trong truong hop
nay, nhu da trinh bay & phan trén, s& 1a hop
If néu céc nha l1am luat van dung hoc thuyét
chiém hitu bat lgi dé 1am co s& I luan cho
viéc dua ra quy dinh diéu chinh va giai quyét
méi tranh chap gitra nguoi chiém hiru dat va
ngudi c6 gidy to vé dat.
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Viéc phap luat Viét Nam khoéng van
dung hoc thuyét chiém hitu bat loi gay anh
huéng tiéu cuc dén quyén loi chinh dang cua
chu st dung dat, loi ich cua x& hoi, cua chinh
nguoi chiém hitu dat ngay tinh va nguoi ¢6
quyén loi lién quan. Nhan dinh nay duoc
chirng minh qua cac vi du sau day.

Vi du 1: A mua dat vao naim 1977 phu
hop voi quy dinh phép luat tai thoi diém
mua va co ddy du gidy to chang minh vé
viéc mua ban. A di st dung dat trong mot
thoi gian dai. Tuy nhién, hién tai dat do B
dang sur dung. Trong truong hop nay, A co
thé doi lai quyén sur dung dat tir B khong?
Van dé khong c6 gi dang ban néu viéc st
dung dat cua B xuét phét tir y chi cua A va
A c6 bing chuang vé viéc cho phép B s
dung dat. Trong trudng hop nay, B phai tra
lai quyén sir dung dat cho A. Hoc thuyét
chiém hiru bat loi khong dugc st dung 1a
hoan toan hop li. Tuy nhién, trong truong
hop khong c6 bang chung vé viéc B sir
dung dat xut phat tir y chi cua A va khong
c6 bing chuang vé viéc B chiém hiru dat
khong ngay tinh thi viéc khéng sur dung hoc
thuyét chiém hitu bat lgi khong dam bao
quyén loi cho A, B.

Vi du 2: Trong truong hgp B st dung
d4t 1a do A cho muon dét (thuc té tai Viét
Nam, viéc cho ngudi than quen muon dat
dién ra kha nhiéu, nhit 1a vao giai doan dat
chua c6 gia tri cao). Tuy nhién, do c6 mdi
quan hé than thiét, viéc cho muon dit
khong lap thanh vin ban ma chi bang loi
néi. Sau d6, B dé nghi co quan nha nugc co
tham quyén cip gidy ching nhan quyén st
dung dat cho B.
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Trong truong hop nay, theo quy dinh tai
piéu 101 Luat Dat dai nam 2013, tai thoi
diém tién hanh thu tuc xem xét céng nhan
quyén sir dung dat cho B ma A khdng tranh
chip doi lai quyén st dung dit tir B thi B
duoc cdng nhan quyén st dung dat néu viéc
sir dung dat cua B khong trai véi quy hoach
sir dung dét va thoi diém bét dau st dung dat
trude ngay 01/7/2004 (truéc ngay Luat Dat
dai ndm 2003 ¢6 hiéu lyc).®

Cau hoi dat ra 1a liéu B c¢6 quyén duoc
x4c 1ap quyén sir dung dat hay khéng néu
c6 tranh chap quyén sir dung dat tir A. Cau
tra loi 1a viéc tranh chap caa A khong lam
anh huong dén viéc xac 1ap quyén sir dung
dat cia B. Co chang viéc A tranh chap
quyén st dung dat voi B chi 1am cho viéc
x&c 1ap quyén st dung dat cho B bi kéo dai.
Trong vi du nay, mic du A 13 ngudi c6 gidy
to vé dat, dang 18 Luat Dat dai phai coi A l1a
chu sir dung dat nhung dang tiéc Luat Pat
dai lai khong coi A 13 ngudi ¢d quyén sir
dung dat. Do vdy, dé doi duoc quyén sir
dung dat di cho B muon, A khdng thé dya
vao gidy to vé dat ma phai dua vao viéc A
cb dap tng diéu kién dé dugc céng nhan
quyén st dung dat theo quy dinh cua Luat
Pit dai hay khong.

Theo quy dinh cua Luat Pat dai, dé duoc
cdng nhan quyén st dung dat, A phai dang
s dung dat (Piéu 100 Luat Pit dai nim
2013). Trong khi d6, dang st dung dat duoc

(21). Thuc ra theo quy dinh con c6 cac diéu kién khac
nhu viéc st dung phai 6n dinh, khéng vi pham phép
luat d4t dai. Tuy nhién, cac diéu kién nay dudng nhu
da bi vin ban huéng dan loai bo va khong duoc ap
dung trén thuc té.
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hiéu 1a dang khai thac cong dung, huéng hoa
loi, loi tuc tir quyén s dung dat.*? Dya
theo quy dinh nay thi dang sir dung dét Ia
dang chiém hitu dét trén thuc té. Néu khong
chiém hiru dat trén thyc té thi phai c6 bing
chang vé viéc dang huong hoa loi, loi tac tir
dat. Nhu vay, A khong dang chiém hiru dit
trén thuc t& va do A cho B muon dit nén
ciing khong thé cd bang ching vé viéc
huong hoa loi, loi tac tir dat. Do vay, A
khong dap tmg diéu kién dé dugc cdng nhan
quyén str dung dat. Nghia 13, néu dung theo
quy dinh nay thi A khong thé doi duoc dat tir
B cho du B chi str dung trong thoi gian ngan,
mién 1 thoi diém bat dau st dung trudc
ngay 01/7/2004.

Quy dinh cua Luat Dat dai nam 2013 rd
rang la khong dam bao quyén loi chinh dang
cho A, ciing khong mang lai lgi ich cho viéc
phéat trién kinh t& ma nguoc lai con tao co
hoi cho nguoi khdng trung thuc, boi tin va vi
pham phap luat nhu B co6 dugc quyeén sir
dung dat. Diéu nay s& khong xay ra néu Luat
Diét dai coi A la chu st dung dat, it ra la
trong méi quan hé voi B va van dung hoc
thuyét chiém hitu bat loi dé diéu chinh quan
hé str dung dat cia A va B. Tuy nhién, vi
Luat Dat dai ndm 2013 va cac luat dat dai
trude day khong tiép can nhu vay nén A bi
tudc doat quyén sir dung dat mot cach phi i.
Trong khi d6, B khong trung thyc, boi tin
Vé6i A lai co duoc quyén sir dung dat.

(22). Luat Dat dai khong dua ra khai niém dang sir
dung dat dwoc hiéu la gi. Cach hiéu nay duoc dua
theo cach hiéu vé quyén sir dung tai san quy dinh tai
Diéu 192 B luat Dan sy nam 2015 va duoc ap dung
trén thuc té.
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Vi du 3: Truong hop B sir dung dat do B
nhan thiy dit khéng ai st dung.

Truong hop ndy quyén sir dung dét cia
B van theo quy dinh tai Diéu 101 Luat DAt
dai nim 2013. Diéu d6 c6 nghia 1a quyén st
dung dét cua B ciing dugc X&c lap twong tu
nhu trudng hop A cho B muon dét néu trén.®)

Mic du trong trudng hop nay, cd thé
xem xét dé cong nhan quyén sir dung dét cho
B. Nhung viéc cong nhan quyén sir dung dat
cho B phai dugc dya trén co sd cua hoc
thuyét chiém hitu bat loi. Viéc phap luat
cdng nhan quyén sir dung dat cho B khong
dua trén co so hoc thuyét nay lam cho A bj
tudc doat quyén su dung dat ngay ca khi B
khong ngay tinh trong viéc str dung dat (vi
du, B biét dat nay thuoc quyén sir dung cua
A) hoic B chi s dung dat trong thoi gian
ngin 1a chua thuyét phuc vi chua tinh dén
quyén loi caa A, quyén lgi cua x& hoi. Cau
chuyén vé viéc quyét dinh quyén sir dung dat
s& xac lap cho A hay B sé& duoc giai quyét
mét cach thuyét phuc khi ap dung hoc thuyét
chiém hitu bat lgi. Theo d6, A chi c6 thé bi
mét quyén st dung dat vao tay B khi B da sir
dung dat trong thoi gian phd hop va ngay
tinh trong viéc sir dung dét.

Vi du 4: Truong hop E sir dung dét lan
sang mot phan dat thudc quyén st dung hop
phép caa F. Tuy nhién, viéc lan sang phan
dat cua F do c6 sai s6t trong viéc thé hién
trong phan ho so cap gidy chiig nhan quyén
sa dung dat. E hoan toan khong biét va

(23). Mzc du Bo luat Dan su co quy dinh V& viéc xéac
lap quyén so hitu theo thoi hiéu tai Didu 133. Tuy
nhién, do Luat Dat dai khong coi A 1a chii st dung dét
nén khong thé van dung quy dinh nay.
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khong thé biét da 14n sang phan dt cua F.

Trong truong hop nady, néu F doi lai
quyén st dung dat thi E ¢6 phai tra lai quyén
sir dung dét khong.

Trong trudng hop néu trén, vé i thuyét
c6 thé dua ra cac cach xu Ii khac nhau.
Cach thir nhat 1a van dung hoc thuyét chiém
hitu bat loi dé giai quyét. Cach thir hai,
khong &p dung hoc thuyét chiém hitu bat lgi
dé xir Ii. Tuy nhién, liéu phap luat Viét Nam
c6 van dung hoc thuyét chiém hitu bat loi
dé diéu chinh mdi quan hé xéc 1ap quyén si
dung dat cho nguoi chiém hitu ngay tinh
mot phan dat thudc quyén st dung dat cua
nguoi khac, vi du nhu treong hop cua E hay
khong chua c6 cau tra loi rd rang. Hoc
thuyét chiém hitu bat loi mic du da duoc
cac nha 1am luat Viét Nam sir dung dé diéu
chinh quan hé tai san gita ngudi chiém hitu
va nguoi S hiru tai san thong qua quy dinh
vé xac 1ap quyén so¢ hitu tai san theo thoi
hi¢u tai Diéu 236 Bo luat Dan sy nim 2015
(quy dinh nay ké thtra quy dinh cua B luat
Dan sy nim 2005) nhung thyc tién giai
quyét céc tranh chap vé ranh gigi quyén sir
dung dat hay trong cic van ban hudng dan
cling khong thdy cac toa an dé cap viéc ap
dung quy dinh nay dé giai quyét tranh chap
phan dat lan chiém.

Viéc phap luat Viét Nam khong ap dung
hoc thuyét chiém hitu bat loi dé giai quyét
mdi quan hé tranh chap ranh gioi 1a chua
phu hop. Li do la quy dinh theo hudng
khdng ap dung hoc thuyét chiém hiru bat loi
c6 thé tao sy lam dung quyén cua chu so
hitu tai san d6i véi ngudi ngay tinh trong
viéc chiém hiru va nguoi lién quan. C6 thé
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thdy tac dong tiéu cuc nay qua viéc budc E
phai tra lai quyén sir dung dét cho F khi E
ngay tinh trong viéc chiém hiru va di chiém
hitu cong khai, lién tuc, da dau tu vao dét
trong thoi gian dai ma F khong phan d6i
nhung phan dit Iin chiém khong phai do
nhan chuyén quyén st dung dat (vi du I3i
do do dac) thi khong cong bang ddi vai E,
tham chi c6 thé tao co hoi dé F co thé lgi
dung. Vi du nhu trong truong hop F biét
nhung im ling dé c6 thé tang loi thé trong
viéc thuong lwong véi ngudi chiém hitu boi
néu ngudi chiém hitu muon gitr lai dat thi
phai tra cho chu s¢ hiru gia cao hon so véi
gia thi truong.

Ngoai ra, cac tac dong tiéu cuc tur viéc
khdng str dung hoc thuyét chiém hitu bat loi
lam co s& cho viéc diéu chinh quan hé dat
dai mot cach rd rang, cu thé, hop Ii, gay kho
khan cho viéc hiéu va thuc hién dung quy
dinh phap luat, dan dén viéc phai ban hanh
khdng it an 1& vé van dé nay. Mic di vay,
cac an 1& nay ciing con bo ngod nhiéu van dé.

T phan tich trén cho thay, quy dinh
phap luat vé viéc xu Ii quyén sir dung dat
ciia ngudi 1an chiém va ngudi c6 quyén sir
dung dat hoan toan khéng dua vao hoc
thuyét chiém hitu bat lgi khéng bao vé duoc
quyén loi chinh dang cua ca nguoi s dung
dat hop phép, cia xd hoi va nguoi chiém
hitu dat ngay tinh.

3. Pé xuat

Nhu trén da trinh bay, cac tac dong cua
hoc thuyét chiém hitu bét lgi dén quan hé
dat dai tai Viét Nam va cac tac dong tiéu cuc
cua viéc khong van dung hoc thuyét nay 1am
co s cho viéc xdy dung quy dinh diéu
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chinh quan hé tai san giira nguoi chiém hiru
dat va cha sir dung dit. Bé khic phuc tinh
trang bat hop Ii néu trén ciing nhu tao diéu
kién thuan loi cho viéc hiéu, van dung phap
luat mot cach thdng nhét, dam bao quyén
loi cua chu s& hiru, chi st dung, nguoi
chiém hiru dat, nhitng nguoi lién quan va sy
phét trién kinh té cua xa hoi, tac gia xin dé
xuat y Kién nhu sau:

Thiz nhdt, vé mat Ii luan, can xac dinh
lay hoc thuyét chiém hitu bat loi lam co so i
thuyét cho viéc xay dung quy dinh phép luat
Vé Viéc xac 1ap quyén str dung dat cho nguoi
chiém hitu dat.

Quy dinh phéap luat chi phat huy tac
dung mot cach hiéu qua trén thuc té néu
duoc xay dyng dua trén co so Ii thuyét ro
rang, phu hgp. Vi vay, viéc xac dinh rd rang
i thuyét dé xay dung quy dinh phap luat vé
viéc xac lap quyén sir dung dit cho ngudi
chiém hiru dat 13 hét sac can thiét. Hoc
thuyét chiém hitu bat loi, nhu trén da trinh
bay, 1a hoc thuyét da duoc sir dung tir kha
lau va da duoc bd sung, phat trién vé mat i
luan cho phl hop véi bdi canh hién nay, la
hoc thuyét cé gia tri thiét thuc cho viéc xac
lap quyén cua nguoi chiém hitu tai san
thuoc quyén s¢ hitu cia ngudi khac. Hoc
thuyét nay dwoc xay dung dua trén viéc
xem xét quyén loi cua chu so hitu, ngudi
dang chiém hiru dat, voi quyén loi chung
cua x& hoi va nhiing nguoi lién quan.

O Viét Nam, ngudi chiém hiru dat ma
dat nay da duoc xac 1ap quyén so hitu cho
nguoi khac (vi du ngudi c6 quyén s¢ hitu
dét dai truoc khi Hién phdp nam 1980 c6
hiéu luc va ciing c6 thé 1a toan dan) dién ra
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kha phd bién, sb luong cac tranh chip gitta
ngudi chiém hiru dat va ngudi ¢ quyén s
hitu kha nhiéu va kéo dai trong cac vu tranh
chap dit dai. Bé lam co s xay dung quy
dinh phéap luat diéu chinh mdi quan hé nay,
khong c6 i do thuyét phuc nao cé thé dua
ra dé Viét Nam khong van dung hoc thuyét
chiém hitu bét loi.

Ciing c6 thé c6 y kién cho ring, hoc
thuyét chiém hitu bat loi khdng ap dung ddi
véi viéc xac 1ap quyén sir dung dat cho
nguoi dang chiém hiru dat tai Viét Nam vi
dat dai cua Viét Nam thuoc sé hitu toan
dan. Tuy nhién, thiét nghi mac du dat dai
thuoc s& httu toan dan nhung sé hru toan
dan chi bt dau tir nam 1980. Trudc thoi ki
nay, dat dai thuoc s hiru cua ca ca nhan, to
chac. Nhu vay, khong thé khong coi nhiing
nguoi da xac 1ap quyén so hiru trude nim
1980 khong phai 1a chu st dung dat. Khi
quyén str dung dat cua nhiing ngudi nay bi
ngudi khac chiém hitu thi khong thé khong
van dung hoc thuyét chiém hitu bat loi dé
diéu chinh. Mit khéc, hoc thuyét chiém hiru
bat loi ciing khong loai trir hoan toan kha
ning khong 4p dung hoc thuyét dbi véi tai
san cong. Viéc loai trir hay khdng la tuy vao
nhan thac va diéu kién kinh té-xa hoi cua
mdi nudc. Hon nira, phap luat dat dai Viét
Nam di tung khéng loai trir nguoi chiém
hitu dat cong duoc quyén xac lap quyén st
dung dat.

Tu nhiting li do néu trén, cac quy dinh
phap luat vé xac lap quyén st dung dit cho
ngudi dang chiém hiru dat can dugc diéu
chinh theo hudng dua theo céc nguyén tic
co ban caa hoc thuyét chiém hiru bat loi va
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phai thé hién rd rang, cong khai viéc sir dung
hoc thuyét nay. Viéc thé hién cong khai can
dugc théng qua nhiéu hinh thuc, trong do
hinh thic khong thé bo qua la trong phan
thuyét minh, giai trinh lay y kién cua Ban
soan thao dy thao quy dinh phap luat... Diéu
nay gilp cho viéc gop y ciing nhu nim bt
chinh xéc tinh than cia quy dinh. Vi du:
trong phan lay y kién gop y cho quy dinh
lién quan dén cong nhan quyén str dung dat
tai du thao sua d6i Luat DAt dai, ban soan
thao nén c6 phan thuyét minh, giai thich vé
viéc quy dinh nay dugc xay dung dya trén
co s& li luan nao, nham muc dich gi. Trong
phan phan hoi véi cac y kién dong gop, can
c6 giai thich rd rang vé co so khoa hoc caa
viéc xay dung quy dinh phép luat vé van dé
nay. Viéc lam ro co so i luan ngay tu khi
soan thao khéng chi gilp nang cao hiéu qua
trong viéc dong géop ma con giup cho vigc
cong khai, minh bach, thuan lgi cho viéc
thuc hién cac quy dinh nay trong thuc tién.
Hoc thuyét nay khong chi dugc ap dung diéu
chinh méi quan hé gitra nguoi chiém hiu
toan bo dat ma cé thé ap dung dé diéu chinh
mdi quan hé gitra nguoi chiém hitu mot phan
dat véi chii st dung dét.

Thet hai, diéu kién dé xéac 1ap quyén st
dung dat ddi véi nguoi chiém hiru dat can
duoc stra ddi, bo sung da trén co sé caa hoc
thuyét chiém hitu bat loi.

Theo hoc thuyét chiém hitu bat loi, cac
diéu kién khong thé thiéu dé cho phép nguoi
chiém hiru dugc xac 1ap quyén su dung dat
bao gom:

- Piéu kién vé thoi gian chiém hiu:

Nhu d3 trinh bay & phan trén, theo hoc
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thuyét chiém hitu bat loi, thoi gian chiém
hitu 12 mot trong cac didu kién khong thé
thiéu khi xem xét viéc xéac 1ap quyén so hitu
cho ngudi chiém hiru tai san thudc so hitu
cua ngudi khac. Hoc thuyét nay chi that su
¢6 ¥ nghia khi dat ra didu kién vé thoi gian
chiém hitu mot cach phu hop.

Luat Dét dai co dé cap diéu kién on dinh
khi cong nhan quyén sir dung dit. Vay tur
“6n dinh” nay cua Luat Pat dai c6 bao ham
ca thoi gian chiém hitu khong? Ham y nay
khong duoc thé hién tai vin ban hudng dan
Luat Dat dai ciia Chinh pha (Diéu 21 Nghi
dinh s6 43/2014/ND-CP ngay 25/5/2014 cua
Chinh phu quy dinh chi tiét thi hanh mot s6
diéu cua Luat Bat dai, “on dinh” khong duoc
hiéu 1a thoi gian chiém hiru, ma dugc hiéu
vé muc dich sir dung. Quy dinh nay la sy ké
thira caa Diéu 3 Nghi dinh sé 84/2007/NP-CP
ngay 25/5/2007 cua Chinh phii quy dinh bod
sung vé viéc cdp gidy chimg nhan quyén sir
dung dat, thu hoi dat, thyc hién quyén sir
dung dat, trinh ty, tha tuc boi thudng, hd tro,
tai dinh cu khi nha nudc thu hoi dat va giai
quyét khiéu nai vé dat dai).

Do vay, Luat Dat dai ndm 2013 can quy
dinh thoi gian chiém hiru 1a diéu kién khong
thé thiéu dé nguoi chiém hitu dugc xac 1ap
quyén st dung dat. Thoi gian nay nén quy
dinh cu thé va phu hop véi tinh hinh kinh
té-xa hoi cua Viét Nam. Theo d6, khong
nén quy dinh 1a 30 nam vi nhu vay la qua
dai va hé luy sé lam giam hoac tham chi
viéc cong nhan quyén st dung dat cho
nguoi chiém hiru khéng con y nghia. Nguoc
lai, néu quy dinh thoi gian chiém hitu qué
ngan s& khong dam bao quyén loi ctua ngudi
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chiém hitu trude ddy, nhat 13 nguoi chiém
httu hgp phép, ngay tinh (xem vi du néu
trén). Nhu trén da noi, hién nay cac nudc
dua ra thoi gian nay la 20 nam, 10 nam. Do
vay, Viét Nam c6 thé nghién ctu thoi gian
chiém hitu cua cac nudc véi thuc tién &p
dung va mong mudn trong viéc sir dung dat
tai Viét Nam dé dua ra quy dinh thoi gian
chiém hiru pht hop.

Ngoai ra, néu tiép can theo huéng cho
phép ca nguoi chiém hitu khoéng ngay tinh
duoc quyén xac lap quyén su dung dat thi
can c6 sy phan biét khi dat ra diéu kién vé
thoi gian chiém hitu doi voi nguoi chiém hitu
ngay tinh va nguoi chiém hitu khéng ngay
tinh. Theo d6, thoi gian chiém hitu cho nguoi
chiém hitu ngay tinh can ngan hon so véi thoi
gian ctia nguoi chiém hitu khdng ngay tinh.

- Piéu kién vé tinh ngay tinh trong viéc
chiém hitu

Cau hoi dat ra l1a liéu co nén tiép can
theo hudng dit ra diéu kién ngay tinh voi
nguoi chiém hiru khéng? Mic di hoc thuyét
chiém hitu bat loi ciing khong loai trir kha
ning xac 1ap quyén sé hiru cho ngudi chiém
hitu tai san khéng ngay tinh, song vé nguyén
tac, chi nguoi chiém hitu ngay tinh mai cé
quyén duoc xem xét dé xac 1ap quyén so hiru
trén tai san cia nguoi khac. Piéu nay dong
nghia vai viéc cho phép ngudi khdng ngay
tinh xac 1ap quyén sé hitu duoc coi la ngoai
l6 cua nguyén tic nay. Cac truong hop
ngoai ¢ dugc xem xét khi co li do chinh
dang va tuy thudc vao diéu kién kinh té-xa
hoi cling nhu quan diém cia mdi nudc veé
van dé nay.

Luat Dét dai nam 2013 dudng nhu khdng
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tinh dén yéu té nay hoic coi tat ca nhiing
ngudi chiém hitu 1a khéng ngay tinh va khong
cho nhitng nguoi chiém hitu sau ngay 01/7/2004
cd quyén xéc lap quyén sir dung dit.

V& nguyén tic, khong nén quy dinh theo
huéng cho phép nguoi chiém hitu khdng
ngay tinh dwoc xac 1ap quyén sir dung dit.
Nghia 1, can dit ra diéu kién ngay tinh doi
V6i ngudi chiém hitu.

Can bo diéu kién vé thoi diem bit dau
st dung dat. Theo quy dinh cta Luat Pat dai,
ngudi chiém hitu dat néu khong co gidy to
vé dat khong co quyén dugc xac lap quyén
st dung dat néu thoi diém bat dau st dung
dat truéc ngay Luat Dat dai nam 2003 c6
hiéu lyc. Quy dinh nay 13 chwa phu hop vé
mat 1i luan ciing nhu thyc tién ap dung tai
Viét Nam, cu thé: Vé mat Ii luan, vi nhiing i
do néu trén, hoc thuyét chiém hitu bat lgi
cho phép nguoi chiém hiru duoc phép xéc
lap quyén sé hitu néu da chiém hiru tai san
trong mot khoang thoi gian phu hgp. Thoi
gian nay khong phu thudc vao thoi diém
chiém hitu trén thyc té.

Viéc phap luat Viét Nam dit ra thoi diém
chiém hitu phai chang mudn khic phyc tinh
trang giao dich vi pham phép luat va loai tru
truong hop chiém hitu khong ngay tinh. Mic
di ddng tinh vai viéc phai khac phyc tinh
trang giao dich vi pham phap luat va viéc
chiém hitu khoéng ngay tinh nhung nhu da
trinh bay & phan trén, viéc loai trir dya vao
thoi diém chiém hitu 1am mét co hoi trong
viéc xac lap quyén sir dung dat cua nguoi
chiém hitu ngay tinh nhu vi du duoc trinh
bay ¢ phan trén. Mat khac, diéu kién ngay
tinh dwoc dat ra vira dam bao céng bang cho
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nguoi chiém hiru, Nha nuéc va nguoi lién
quan, vira khic phuc dugc tinh trang vi
pham phap luat dat dai./.
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