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VAN DUNG Li THUYET DAI DIEN VA Li THUYET THONG TIN BAT CAN XUNG
TRONG HOAN THIEN PHAP LUAT VE NIEM YET 0 PHIEU TAI VIET NAM

NGUYEN PHUONG THAO *

T6m tdt: Trong cdu tric phap ludr diéu chinh thi trieong chiing khodn, cdc quy dinh vé niém yét co
phiéu giir vai trd trung tam trong viéc dinh hinh khuén khé qudn tri thi trieong, khdng chi kiém soét
diéu kién gia nhdp thi frwong chinh thic ma con gop phan thiét ldp co ché thuc thi cac nguyén tdic
minh bach, trach nhiém gidi trinh va bdo vé quyén lgi nha dau tw. Tuy nhién, thuc tién thi hanh phap
ludt tai Viét Nam van ton tai han ché vé cong b thong tin, giam sét hdu kiém va kiém sodt xung dot loi
ich. Bai viét tiép cdn vdn dé hoan thién phap ludt vé niém yét co phiéu tir hai hoc thuyét nén tang: Li
thuyér Pai dién va Li thuyét Thong tin bdt can xing. Trén co sé phan tich méi quan hé giiza doanh
nghiép phdt hanh, nha dau tw va thi trwong dwdi goc nhin hai hoc thuyét nay, bai viér xdce dinh nhing
yéu cdu dat ra doi véi hoat dong ldp phap; danh gid mire do twong thich ciia phap lugt hién hanh; chi
ra nhing khodng trang phap i can dwoc diéu chinh va dé xudt mét sé giagi phap nham hoan thién
phap ludt theo huréng nang cao hiéu qua hoat déng cong bé thong tin, cai thién nang luc giam sét va
Ciing €6 cor ché bdo vé nha dau tw phit hop Véi thdng 1é quac té.
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APPLYING THE THEORIES OF AGENCY AND ASYMMETRIC INFORMATION IN IMPROVING
THE LAW ON STOCK LISTING IN VIETNAM

Abstract: In the legal structure regulating the stock market, provisions on stock listing play a
central role in shaping the market governance framework, not only do they control the conditions
for a company to enter the market officially but they also contribute to the establishment of a
mechanism for implementing the principles of transparency, accountability, and protection of
investors' rights. However, the practice of enforcing the law in Vietham still has limitations in
information disclosure, post-audit supervision, and controlling conflicts of interest. This article
approaches the issue of improving the law on stock listing from two fundamental theories: agency
theory and asymmetric information theory. By analysing the relationship between stock issuing
enterprises, investors, and the market from the perspective of these two theories, the article
identifies the requirements for legislative activities, evaluates the fitness of current laws and
identifies legal gaps that should be addressed, and proposes several groups of solutions to enhance
Vietnamese laws on stock listing with the aim to improve the effectiveness of information disclosure
activities, monitoring capacity, and strengthen investor protection mechanisms in line with
international practices.
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1. Pit van dé

Niém yét c6 phiéu 1a khau quan trong
trong qua trinh t6 chirc va van hanh thi trudng
ching khoan (TTCK) hién dai. Khéng chi la
diéu kién dé chung khoan duoc giao dich tap
trung, niém yét con dong vai tro nhu mot
cébng cu phap li quan trong buoc doanh
nghiép tuan thu cac chuan muc vé minh bach
thong tin, quan tri cong ti va bao vé quyén
loi nha dau tu. Niém yét dat doanh nghiép
dudi sy gidm sat cua co quan quan li, nha
dau tu va thi truong, doi lai, tao diéu kién
thuan loi dé doanh nghiép huy dong vén
cong khai, ndng cao uy tin tai chinh va kha
nang tiép can nguon lyc thi trudng. Tuy
nhién, thyc tién thi truong chung khoan Viét
Nam cho thdy mdi quan hé giita doanh
nghiép phét hanh, c6 déng 16n, c¢b dong thiéu
s6 va nha dau tu tiém an nhiéu rai ro phép Ii.
Diéu nay dugc minh ching qua cac vu viéc
tao cung cau gia tao, c6 thé ké dén truong
hop 6ng N.T.T, lién quan dén c6 phiéu HCI
bi phat tién 575 tri¢u dong do di c6 hanh vi
thao ting TTCK* hay lién quan dén c6 phiéu
PDR, ba N.T.P.T va dng P.T déu bi xir phat
1,5 ti ddng, cam giao dich chiing khoan 2
nim do da sir dung hang trim tai khoan dé
thao ting gia c6 phiéu®. Bén canh d6, hién

1 Hai Giang (2023), Hang loat vu thao ting gia co
phiéu van dién ra - Cach nao dé kiém soat?,
https://vnbusiness.vn/goc-nhin/hang-loat-vu-viec-
thao-tung-gia-co-phieu-van-dien-ra-cach-nao-de-
kiem-soat-1100217.html, truy cap 24/7/2025.

2 Hai Bang (2025), Uy ban Ching khoan phat nang
hai c& nhan va mét loat cd nhan khdc cho mwon tai
khodn dé thao ting cé phiéu PDR, https://thoibao
taichinhvietnam.vn/uy-ban-chung-khoan-phat-nang-
hai-ca-nhan-va-mot-loat-ca-nhan-khac-cho-muon-
tai-khoan-de-thao-tung-co-phieu-pdr-173030.html,
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twong “niém yét ddi phé” ciing xuét hién &
nhiéu doanh nghiép bit dong san, dién hinh
¢ cac vu viéc lién quan dén che gidu thong
tin, thao ting gia c6 phiéu dén muc truy cau
trach nhiém hinh su da dugc co quan diéu tra
khai t6 nhu vu &n lién quan hé sinh thai FLC,
Louis Holding, nhém APEC...%. Nhiing vén
dé nay khong chi 1am suy giam niém tin caa
nha dau tu ma con gy anh huéng nghiém
trong dén tinh todn ven va hiéu qua hoat
dong cuia TTCK. Nam 2022, chudi cac vu
viéc lién quan dén hanh vi thao ting gia cb
phiéu da khién gia tri von hoa thi truong sut
giam khoang 40 ti USD, khién tam Ii nha
dau tu bi chian dong manh mé&*. Khéng chi
vy, theo mot nghién cau thuc nghiém, cb
phiéu cua cac doanh nghiép c6 lanh dao bi
cdng bd sai pham ghi nhan muc sinh loi bat
thuong (abnormal return) &m trung binh
4,53% ngay trong ngay cong b théng tin va
tich lity mac giam tai 22% trong khung thoi
gian 5 ngay xung quanh sy kién, cho thiy
phan @ng tiéu cuc manh mé tir nha dau tu,
phan anh sy mat niém tin va tam Ii phong vé
trén TTCK Viét Nam®. RG rang, nhiing vi

truy cap 24/7/2025.

3 Minh Lam (2024), Logt bai: Nang cao char lwong
cong bo thdng tin doanh nghiép niém yét - Bai 3:
Siét chat cong bo thong tin, nang ché tai xi phat,
https://tapchitaichinh.vn/bai-3-siet-chat-cong-bo-thong-
tin-nang-che-tai-xu-phat.html, truy cap 24/7/2025.

4 Westbrook, T., & Vu, K. (2022), Vietnam's ‘blazing
furnace’ crackdown burns $40bin off stocks,
https://www.reuters.com/article/markets/vietnam
-blazing-furnace-idUSL3N2WP3MO, truy cap
24/7/2025.

5 Nguyen Thi Thanh Loan, Dang Ngoc Hung, Vu Thi
Thuy Van, Hoang Thi Viet Ha (2025), “Stock
market reaction to wrongdoing by business leaders:
Empirical study in Vietnam”, Asian Economic and
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pham phap luat dién hinh trong hoat dong
niém yét c6 phiéu trén day khong chi lam
that thoat tai san nghiém trong ma con 1am
suy yéu tinh minh bach, hiéu qua dinh gié thi
truong va kha ning huy dong vén dai han
cua cac doanh nghiép niém yét.

Tu g6c nhin chinh s&ch - phép luat, cé
thé nhan thdy rang hé théng quy dinh hién
hanh cua Viét Nam vé niém yét c6 phiéu
chua phan 4nh diy du yéu cau diéu tiét xuat
phét tir hai van dé cét 18i ndi trén: van dé dai
dién va van dé bat can xting thong tin. Cu
thé, phap luat chua cha trong dén viéc phan
tang nghia vy theo muac d6 rui ro dai dién,
quy dinh cdng bd théng tin con mang tinh
hinh thie, chua dinh lwgng hoa theo chuan
quan tri; co ché bao vé ¢ dong nho con han
ché vé hiéu luc thuc thi; hau kiém sau niém
yét con thiéu hiéu qua®. Két qua thyc nghiém
cho thdy cong bd théng tin bat budc cé anh
huong tich cuc dén gia tri doanh nghiép song
cdng bé thdng tin tu nguyén van con han ché
ca vé pham vi va tinh nhat quan; nhiéu
doanh nghiép chi thuc hién coéng bd tu
nguyén & mac t6i thiéu dé thé hién sy tuan
thu, thay vi nham muc dich cung cép day du
thong tin cho nha dau tu’. Diéu d6 phan nao

Financial Review, Vol. 15, No. 2, tr. 196, DOI:
10.55493/5002.v15i2.5291

¢ Tran Manh Dung, Ha Hong Hanh (2023), “Corporate
governance disclosure and annual reports quality:
An investigation in Vietnam context”, Cogent
Economics & Finance, Taylor & Francis, Abingdon,
\ol. 11, Iss. 1, tr. 2 - 3, https://doi.org/10.1080/2332
2039.2023.2173125

7 Loc Dong Truong, Thai Xuan Le & H. Swint
Friday (2022), The influence of information
transparency and disclosure on the value of listed
companies: Evidence from Vietnam, Journal of Risk
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cho thdy mic du phap luat hién hanh di c6
nhitng budc tién nhat dinh trong viéc quy
dinh nghia vu c¢6ng b thong tin nhung muc
dd tuan tha con han ché, tinh minh bach
chua cao va chua dap Gng yéu cau giam
thiéu rai ro hé théng?®, cac ché tai duong nhu
chua di manh dé han ché téi da tinh trang
thong tin bat can xang trén thi trudng. Do do,
can phai tiép can lai van dé thiét ké phép luat
vé niém yét c6 phiéu dua trén co so i thuyét,
dic biét 1a cac hoc thuyét kinh té c6 tinh khai
quat va irng dung cao.

Bai viét lua chon Li thuyét Dai dién va
Li thuyét Thong tin bat can xtmg nhu hai i
thuyét nén tang dé danh gia va dinh huéng
hoan thién phép luat vé niém yét co phiéu tai
Viét Nam. Pay 1 hai hoc thuyét da duoc van
dung rong rai trong viéc dinh hinh chinh
sach vé TTCK va thiét ké phap luat tai chinh
tai nhiéu qudc gia phat trién nhu Hoa Ky
(dva trén Sarbanes-Oxley Act 2002) va Lién
minh chau Au (théng qua Chi thi Minh bach
2004/109/EC). Trén co s¢ do, bai viét dit ra
hai muc tiéu chinh:

- Lam rd cac yéu cau lap phap ddi voi
hoat dong niém yét co phiéu tir géc nhin cua
hai Ii thuyét néu trén;

- P& xuit mot sé giai phap nhim van

and Financial Management, 15(8), 345, tr. 2,
https://doi.org/10.3390/jrfm15080345

8 Pang Anh Tuin, Dinh Pham Duy Long, Nguyén
Nam Anh, Nguyén Phuong Dung, Nguyén Phuong
Anh, L& Thu Trang (2023), Tdc déng cia cong b
thong tin téi rui ro hé thong cua cac cong ti niém
yét trén thi frwong ching khoan Viét Nam,
https://thitruongtaichinhtiente.vn/tac-dong-cua-cong-
bo-thong-tin-toi-rui-ro-he-thong-cua-cac-cong-ty-
niem-yet-tren-thi-truong-chung-khoan-viet-nam-67
874.html, truy cap 24/7/2025.
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dung hiéu qua hai Ii thuyét nay trong hoan
thién phap luat vé niém yét ¢ phiéu, gop
phan giam thiéu rai ro thi trudng va nang
cao hiéu qua bao vé quyén loi nha dau tu
trén TTCK Viét Nam.

2. Nhan thirc chung vé Li thuyét Dai
dién va Li thuyét Thong tin bat can xirng

2.1. Li thuyét Pai dién (Agency Theory)

Vao nam 1973, Stephen A. Ross da co
nhitng dong gop quan trong vai cdng trinh
nghién ctru “The Economic Theory of Agency:
The principal’s problem™®, dit nén tang cho
viéc phan tich méi quan hé dai dién. Sau do,
Li thuyét Dai dién duoc phat trién boi
Michael C. Jensen va William H. Meckling
trong bai viét “Theory of the Firm: Managerial
behavior, agency costs and ownership structure”
nim 1976

Mot cach khéai quat, Li thuyét Dai dién
tap trung vao méi quan hé gitra nguoi ay
quyén (principal) va nguoi dugc ty quyén -
ngudi dai dién (agent), trong d6 cd dong
(principal) thué nha quan Ii (agent) dé thay
mit ho diéu hanh cbng ti. Tuy nhién, do bat
can xtmg thoéng tin va xung dét loi ich, nha
quan Ii c6 thé ra quyét dinh khoéng phu hop
véi muc tiéu va loi ich cua ¢ dong, dan dén
cac xung dot lién quan dén van dé dai dién.
Céc hoc gia 1ap luan rang c6 mot xung dot
loi ich ty nhién gitra c6 dong va nha quan Ii,

® Stephen A. Ross (1973), “The Economic Theory of
Agency: The Principal’s Problem”, The American
Economic Review, Vol. 63, No. 2, May, 1973,
tr. 134 - 139.

10 Michael C. Jensen & William H. Meckling (1976),
“Theory of the Firm: Managerial Behavior, Agency
Costs and Ownership Structure”, Journal of
Financial Economics, Volume 3, Issue 4, October
1976, tr. 305 - 360.
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dan dén chi phi dai dién phat sinh tir viéc
giam sat va kiém soat cac quyét dinh cua nha
quan li, dac biét la trong cac cong ti dai
ching. Khi cong ti niém yét c6 phiéu trén
TTCK, sy phan tan quyén s¢ hitu gia ting
khién cho nhiing vin d& dai dién cang tro
nén phtc tap hon. Tir do, c6 thé nhan thay
rang, cac quy dinh phép luat vé niém yét can
lam tét vai tro quan trong cua minh trong
viéc gop phan giam thiéu chi phi dai dién,
bao vé ¢ dong va nang cao hiéu qua quan tri
doanh nghigp.

Li thuyét Dai dién 1a mot trong nhitng 1i
thuyét quan trong dé phan tich céc véan dé Ii
luan lién quan dén niém yét co phiéu va
phép luat vé niém yét c6 phiéu. Li thuyét nay
gilp hiéu rd cac van dé lién quan dén xung
dot loi ich, chi phi dai dién va vai tro cua
quy dinh phap luat trong viéc giam sat cong
ti niém yét. Piéu nay thé hién & mot sé khia
canh cu thé sau day:

Thet nhat, vai trd caa niém yét c6 phiéu
trong viéc tang cuong Su gidm sat tuo thi
truong va nha dau tu. Mot trong nhiing loi
ich quan trong cua viéc niém yét 1a ting
cudng giam sat tir nhiéu bén lién quan, dic
biét 12 c6 dong va cac to chic tai chinh dbi
v6i t6 chuc phat hanh ¢ phiéu. Nho do,
niém yét c6 phiéu gitp giam thiéu rai ro dao
dac (moral hazard) caa nha quan li, bugc ho
phai dua ra cac quyét dinh vi loi ich cua co
dong thay vi loi ich ca nhan'?.

11 Andrei Shleifer & Robert W. Vishny (1997), “A
survey of Corporate Governance”, The Journal of
Finance, Vol LI, No. 2, June, tr. 739, 766.

12 Eugene F. Fama & Jensen (1983), “Separation of
Ownership and Control”, Journal of Law and
Economics, Vol. XXVI1, June, tr. 5 - 6, 15 - 17.
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Thi# hai, niém yét c6 phiéu giéng nhu
mot co ché tin hiéu (signaling mechanism).
Theo d6, doanh nghiép c6 thé sir dung viéc
chu dong niém yét nhu mot céch truyén dat
dén thi truong “tin hiéu” tich cuc vé chat
lwong quan tri va mirc do minh bach trong
hoat dong cua minh; dong thoi cho thiy
doanh nghiép sdn sang tuan thu cac chuan
muc giam sat nghiém ngat, tir d6 gop phan
gia taing mirc d6 tin cay d6i voi nha dau tu...
Cac nghién ctu chi ra rang: Cong ti c6 chat
luong quan tri tot thuong lya chon niém yét
trén thi truong uy tin hon'® va mirc do cong
bd théng tin minh bach c6 thé 1am ting gia
tri doanh nghiép sau khi niém yét**. biéu
nay c6 nghia 13, néu phap luat niém yét cang
yéu cau cao vé cdng bd thdng tin va minh
bach tai chinh thi TTCK s& cang hip dan ddi
v6i nha dau tu.

Thit ba, phap luat vé niém yét co phiéu
dong vai tro quan trong trong viéc diéu tiét,
giam thiéu cac xung dot loi ich gitra c6 dong
(chu so hiru cdng ti) va nha quan li (nguoi
diéu hanh cong ti) trong cac cong ti dai
ching. Doanh nghiép niém yét trén san
chiing khoan phai tuén tha cac quy dinh chat
ché vé cong bd thong tin tai chinh, giam
thiéu rui ro tir xung dot lgi ich bang cach bat
budc nha quan Ii phai cung cép céc thdng tin
quan trong mot cach minh bach. Bén canh
do, quan tri cong ti trong cac doanh nghiép

13 Craig Doidge, G. Andrew Karolyi, Rene M. Stulz
(2004), “Why are foreign firms listed in the U.S.
worth more?”, Journal of Financial Economics, 71
(2004), tr. 205 - 207.

14 Hong Qian (2011), “Timing of Seasoned Equity
Offerings: A Duration Analysis”, Managerial
Finance, Vol. 40 No. 6, tr. 18.
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niém yét déng vai trd trung tim trong viéc
tao 1ap mot co ché giam sat manh mé, dam
bao nha quan Ii khong thé d& dang ra quyét
dinh vi loi ich ca nhan cua chinh ho ma
khong bi giam sat, tir d6 gitp giam thiéu rai
ro dai dién va tang cuong long tin cta nha
dau tu. Ngoai ra, phap luat vé niém yét co
phiéu con dit ra cac bién phap xtr Ii vi pham
dam bao tinh rin de ddi véi nhitng doanh
nghiép khong tuan tha quy dinh, bao vé nha
dau tu va duy tri tinh toan ven cua thi truong.

2.2. Li thuyét Thong tin bdt can xing
(Asymmetry Information Theory)

Li thuyét Thong tin bat can xtng dugc
gi6i thiéu lan dau boi nha kinh té hoc George
A. Akerlof trong bai viét “The Market for
“Lemons”: Quality Uncertainty and the
Market Mechanism” nam 1970%°. Sau do,
Michael Spence!® va Joseph E. Stiglitz ¥’ da
mé rong va hoan thién 1i thuyét nay. Spence
gidi thiéu khai niém “phat tin hiéu” (signaling),
trong do cac ca nhan hoac doanh nghiép st
dung cac hanh dong hodc dic diém d& quan
sat dé truyén dat thdng tin an vé chat luong
hoic kha ning cua ho; trong khi Stiglitz dé
Xuat “co ché sang loc” (screening), trong d6
bén it thong tin hon thiét ké cac co ché dé
khuyén khich bén cé nhiéu thong tin tiét 16
théng tin caa ho cho minh.

15 George A. Akerlof (1970), “The Market for
“Lemons”: Quality Uncertainty and the Market
Mechanism”, The Quarterly Journal of Economics,
\ol. 84, No. 3, Aug., tr. 488 - 500.

16 Michael Spence (1973), “Job Market Signaling”,
The Quarterly Journal of Economics, Vol. 87, No.
3, August, tr. 355 - 374.

17 Stiglitz, J. E. (1975), “The Theory of “Screening”,
Education, and the Distribution of Income”, The
American Economic Review, 65(3), tr. 283 - 300.
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Li thuyét Thong tin bat can xung tap
trung vao tinh huéng, trong d6 mét bén trong
giao dich c6 nhiéu thong tin hon bén kia, dan
dén sy phan bd ngudn luc khong hiéu qua va
lam giam tinh minh bach cua thi truong. Li
thuyét nay cha yéu dya trén hai vin dé co
ban: Lua chon bt loi (adverse selection) va
rai ro dao dac (moral hazard). Trong thi
truong tai chinh, lua chon bét loi cd thé khién
cac nha dau tu tranh xa nhitng khoan dau tu
ma ho cho Ia rai ro, ngay ca khi mot sé cong
ti thuc sy 6 tiém ning phat trién; con Ruai ro
dao dirc phét sinh sau khi giao dich da dién ra,
khi bén c6 théng tin nhiéu hon c6 thé hanh
dong theo cach khoéng co lgi cho bén kia do
thiéu giam sat hoic quy dinh rang budc.
Diéu nay c6 thé xuat hién khi cac nha quan Ii
doanh nghiép dua ra cac quyét dinh mang
tinh rai ro cao hon vi ho khdng phai chiu
toan bo hau qua tir nhiing quyét dinh do.

Li thuyét Thong tin bat can xing cung
cap mot nén tang Ii luan quan trong dé hiéu
rd vé sy bat ddi xung thong tin trén TTCK
va cach thie cac quy dinh phap luat cd thé
giam thiéu rai ro tir hién twong nay, tir 46 dit
ra nhitng yéu cau cu thé dbi véi hoat dong
niém yét c¢6 phiéu va phap luat diéu chinh
hoat d6ng niém yét co phiéu.

Xét trén binh dién Ii thuyét, vin dé thong
tin bat can xang c6 nhitng mbi lién hé mat
thiét, mang tinh khach quan va cé nhiing tac
dong qua lai vai hoat dong niém yét c6 phiéu
va phap luat vé niém yét co phiéu:

Thet nhdt, ddi véi hoat dong niém yét cd
phiéu: Thdng tin bat can xang 1a mot van dé
cot 18i cua TTCK, dic biét la trong hoat
dong niém yét co phiéu. Khi mot doanh
nghiép phat hanh c6 phiéu lan dau ra cong
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chang (IPO) hoac niém yét trén mot so giao
dich ching khoan, cac nha dau tu rit kho dé
cb day du théng tin can thiét va toan dién
nham danh gia chinh xac chat luong cua
doanh nghiép, trong khi ban lanh dao doanh
nghiép hoan toan chu déng trong viéc nim
bit va st dung cac théng tin vé tinh hinh ti
chinh va chién lugc hoat dong cua cong ti.
Diéu nay dan dén hién tuong “lya chon bt
loi” (adverse selection) ma George A.
Akerlof da dé cap va van dé rai ro dao dac
sau khi niém yét. Cu thé, cac cong ti co chat
luong thip hon c6 thé tan dung su thiéu
minh bach thong tin dé niém yét ¢ phiéu
véi gia cao, trong khi cac cong ti cd chat
luong va uy tin ¢d thé lo ngai rang thi truong
khong thé phan biét dugc ho véi cac cong ti
kém chit lwong, dan dén viéc bi dinh gia
thap*®. Piéu nay co thé lam suy giam dong
luc tham gia TTCK cua cac doanh nghiép co
nén tang hoat dong minh bach va hiéu qua
thuyc chat... Bong thoi, sau khi cong ti da
niém yét, ban lanh dao c6 thé s& thuc hién
c4c quyét dinh tai chinh va quan tri khdng c6
loi cho cb doéng nho Ié, Chéng han nhu che
gidu thong tin tai chinh tiéu cyc hoic tham
gia vao cac giao dich noi gian. Do vay, viéc
giam thiéu thdng tin bat can xang thdng qua
hoat dong céng bd thong tin 13 diéu can thiét
dé tao niém tin cho nha dau tu va ning cao
hiéu qua cua TTCK.

Thet hai, d6i voi phéap luat vé niém yét co
phiéu: Hé théng phap luat vé niém yét cb
phiéu déng vai trd quan trong trong viéc
kiém soét théng tin bat can xuang, dam bao
quyén loi cua nha dau tu va thuc day tinh

18 George A. Akerlof (1970), tldd, tr. 495 - 496.
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minh bach cua thi truong. Li thuyét Thong
tin bit can xing giai thich tai sao TTCK can
¢ cac co ché phap Ii chat ché dé kiém soat
rai ro tir s chénh léch théng tin gitra doanh
nghiép niém yét va nha dau tu. Li thuyét nay
cling gitp dinh hinh nhitng ndi dung va tiéu
chuan cua phap luat tic dong dén hoat dong
niém yét co phiéu, tiéu biéu nhu: quy dinh
vé diéu kién niém yét, quy dinh vé cong b
thong tin, quy dinh vé bao vé quyén lgi nha
dau tu va quy dinh vé xir Ii vi pham... Bang
cach nghién ctru va diéu chinh khung phap Ii
phil hop véi thyuc tién thi truong, cac nha
hoach dinh chinh sach c6 thé ban hanh cac
quy dinh phap luat khéng chi giup giam
thiéu lua chon bat loi va rui ro dao duc ma
con dong vai tro quan trong trong vi¢éc nang
cao chét luong ¢ phiéu va thuc day sy phat
trién bén viing cua thi truong; tir do, tao
dung mot moi trudng dau tu minh bach, hiéu
qua va cdng bang, gop phan thu hat thém
dong vén va nang cao niém tin caa nha dau
tu vao hé thong tai chinh.

3. Tiép can tir Li thuyét Pai dién va Li
thuyét Thong tin bat can xing trong hoan
thién phap luat vé niém yét co phiéu va
cac giai phap dé xuat cho Viét Nam

3.1. Y8u cau cua Li thuyét Pai dién va Li
thuyét Thong tin bat can xitng doi véi phap
ludt vé niém yét cé phiéu

Hoan thi¢n phdp luat n61 chung va phap
luat vé niém yét cd phiéu néi riéng von duoc
xem 14 nhu cau khach quan boi nhiing thay
d6i thuong xuyén cua doi song kinh té-xa
héi & cac qubc gia, trong d6 c6 Viét Nam.

Xét vé phuong dién hoc thuat, co thé cho
rang Li thuyét Pai dién va Li thuyét Thong
tin bt c4n xtng dit ra nhitng yéu cau co ban
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sau day ddi véi viéc hoan thién phéap luat vé
niém yét c6 phiéu:

Thir nhdt, yéu cau kiém soat chi phi dai
dién va han ché xung dot loi ich gitra cd
dong ndi chung va cd dong thiéu sé ndi riéng
v6i cac cha thé quan If cong ti.

Dué6i géc nhin cia Li thuyét Dai dién,
niém yét c6 phiéu khong chi 1a mot phuong
thire huy dong von cong khai ma con 1a cong
cu dé dinh hinh co ché giam sat va giam thiéu
chi phi dai dién phat sinh tir mbi quan hé gitta
¢ dong (ddc biét 1a co dong thiéu sb) va nha
quén li. Trong mbi quan hé ndy, cac nha quan
I dugce xem 13 “dai dién” ciia ¢6 dong nhung
lai ¢6 xu hudéng hanh dong vi lgi ich ¢4 nhéan,
dac biét khi thong tin ndi bd khong minh
bach va co ché kiém soat 1ong 1¢0*°.

Chi phi dai dién, bao gdm ca chi phi
gidm sat va ton that do hanh vi co hoi c6 thé
lam suy gidm gid tri doanh nghiép cling nhu
1ong tin ctia nha dau tu. Do vay, phap luat vé
niém yét c6 phiéu can duoc thiét ké nham
kiém so4t va gidi han cac hanh vi lam phéat
sinh chi phi dai dién, ddc bi¢t 1a cac hanh vi
tu loi, chang han nhu: thao ting bao céo tai
chinh, lam dung tai san cong ti, ra quyét dinh
vi dong co thuong ngin han... Nghién ciru
cia Bebchuk va Fried (2004) chi ra ring,
trong moi truong phap li khdng hoan hao va
thiéu su rang budc chit ché, cac goi luong,
thuong ngan han c6 thé thuc day nha quan li
lya chon cach hanh xur gay xung dot vai loi
ich dai han cta doanh nghiép, dién hinh la
viéc che giéu rui ro, lam dep bao céo tai
chinh va thyc hién cac thuong vu dau tu rui

19 Michael C. Jensen & William H. Meckling (1976),
tldd, tr. 309.
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ro nham toi da hod loi ich ca nhan trong
ngin han®.

Mat khac, viéc niém yét ) phiéu con tao
ra kha ning phan tan quyén so hitu, lam gia
tang xung dot giira cd dong 16n va cb dong
nho. Khi quyén lyc tap trung vao mot nhoém
) dong kiém soat, cac quyét dinh chién luoc,
phan phdi loi nhuin hoic cong bd thong tin
c¢6 thé bi chi phdi theo hudng bit loi cho cb
dong thiéu sd. Do d6, cac quy dinh phap luat
vé niém yét can thiét 1ap co ché can bang loi
ich gitra cac nhom c6 dong, thong qua quy
dinh chit ché vé quyén biéu quyét, quy ché
giao dich v&i bén lién quan va cac chuan
muc minh bach vé quan tri cong ti?t. Tir do,
c6 thé thay rang dé kiém soat chi phi dai
dién mot cach hiéu qua, hé théng phéap luat
vé niém yét c6 phiéu khong chi can dit ra
nhiing diéu kién niém yét mang tinh ki thuat
ma con cin mo rdng sang cac quy dinh vé
giam sat quan tri cong ti, cong bd thong tin,
ché do luong, thuong va bao vé quyén cb
dong. Pay chinh 1a nén tang nham dam bao
mdi quan hé dai dién trong cong ti niém yét
duoc thiét 1ap trén co s¢ trach nhi€ém, minh
bach va kha ning co6 thé duoc giam sat mot
cach hiéu qua.

Nhiing bat cap phap li & Viét Nam (nhu
tinh trang thao ting gia c¢d phiéu, cong bd
thdng tin hinh thirc hay xung dot 1oi ich kéo

20 Bebchuk, L.A. & Fried, J.M. (2004), Pay without
Performance: The Unfulfilled Promise of Executive
Compensation, Havard University Press, Cambridge,
tr.5-6.

2l La Porta, R., Lopez-de-Silanes, F., Shleifer, A., &
Vishny, R. W. (1999), “Investor Protection and
Corporate Governance”, Journal of Financial
Economics, Volume 58, Issues 1 - 2, tr. 6 - 7.
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dai giira c6 dong 16n va cb dong nho) déu
dugc danh gia trén co s& thuc tién ro rang qua
hang loat vu viéc ma co quan c6 thim quyén
da giai quyét trong thoi gian gan ddy. Nguyén
nhan sdu xa cta nhitng han ché nay phan 16n
xuat phat tir thyc trang phap luat hién hanh
chua thyc sy van dung dﬁy da cac nguyén
tac ¢t 161 cua Li thuyét Pai dién trong thiét
ké va thuc thi cac quy dinh vé niém yét. Cu
thé, khung phap |i méi chi chu trong dén céac
tiéu chi tai chinh - ki thuat khi chap thuan
niém yét song lai thiéu cac quy dinh thyc chat
vé kiém soat hanh vi dai dién nhu gioi han
quyén luc ¢d dong kiém soat, trach nhiém cta
HDQT ddi v6i cd dong thiéu sé hay tinh rang
budc cta co ché hau kiém. Viéc chua tich hop
day du logic giam sat dai dién trong thiét ké
phap luat khién hé thong hién hanh kho kiém
soat hanh vi tu lgi va bao vé hidu qua quyén
loi clia nha dau tu trén TTCK.

Thir hai, yéu ciu giam thiéu tinh trang
bat can xtng thong tin giira doanh nghiép
niém yét va nha dau tur.

Dudi goc nhin cta Li thuyét Thong tin
bat cAn xGng, mot trong nhitng thach thirc
6t 16i cia TTCK 1a su chénh 1éch hay thiéu
cong bang, binh dang vé kha ning tiép can
va kiém chimg thong tin giita cac bén tham
gia, ddc biét giita doanh nghiép niém yét va
nha dau tu. Do 6, yéu cau dit ra cho phap
luat vé niém yét cd phiéu 1a ching phai duoc
thiét k& nham han ché tdi da su bit can xung
thdng tin giita cic bén lién quan dé thuc diy
tinh minh bach, hiéu qua trong qua trinh
phan b vén va bao vé quyén loi ciia nha dau tu.

Thong tin bat can xung co thé lam gia
ting rui ro lwa chon d6i nghich (adverse
selection), khi nha dau tu khong thé hoic
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khong c6 kha nang phan biét chinh xac gitra
doanh nghiép chit luong cao va thip trong
qua trinh ra quyét dinh dau tu. Nhu Akerlo
da chi ra, su thiéu hut thong tin dang tin cay
s& dan dén viéc doanh nghiép tét bi dinh gia
thap, trong khi cac doanh nghiép x4u sé& loi
dung sy mo hd d& chiém linh thi truong
khién chat lugng trung binh cta hang hod thi
truong suy giam??. Trong TTCK, diéu nay
ddng nghia v4i viéc gia ¢ phiéu s& khong
phan anh dung gid tri ndi tai cua doanh
nghiép phéat hanh c¢6 phiéu, 1am giam tinh
hiéu qua cua thi truong va 1am suy yéu long
tin cta nha dau tu ddi vé6i t chic phat hanh.

Mait khac, cac doanh nghiép c6 xu hudng
che gidu céc thong tin tiéu cuc hoic ¢b ¥ 1am
dep thong tin cong bd dé dat muyc tiéu niém
yét ¢ phiéu hodc nang cao kha ning huy
dong von - mot hanh vi duoc xem la “che
gidu lwa chon” (hidden information). Viéc
cong bd thong tin khong day du, khong kip
thoi hodc thiéu chinh xac c6 thé gy ra bién
dong gia bat thuong va rai ro phap 1i nghiém
trong. Ball va Shivakumar nhin manh ring
TTCK & céc nén kinh té méi ndi thuong ton
tai hién tuong cong bd thong tin c6 tinh tuan
hoan va phan mg mudn trudc cac bién cb tai
chinh, lam trdm trong thém tinh trang bat
can ximg thong tin%,

Trude thuc trang do, phap luat vé niém
yét ¢6 phiéu can bao dam mot co ché cong
bb thong tin toan dién, co thé kiém ching
theo cd hudng dinh luong va dinh tinh.

22 George A. Akerlof (1970), tldd, tr. 495 - 496.

2 Ball, R., & Shivakumar, L. (2008), “Earnings
Quality at Initial Public Offerings”, Journal of
Accounting and Economics, Volume 45, Issues 2 - 3,
https://doi.org/10.1016/j.jaccec0.2007.12.001
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Ngoai ra, phap ludt nén quy dinh nghia vy
cong bd thong tin phan ting tuong Gmg voi
muc do rui ro va quy mé cua doanh nghié¢p
niém yét gibng nhu khuyén nghi cua Tb
chtrc Hop tac va phat trién kinh t€%. Diéu
nay khong chi gitp thi trudng hap thu thong
tin mot cach hi¢u qua hon ma con giam bdt
ganh nang chi phi tudn tha cho cac doanh
nghiép nho, tir d6 tao nén sy can bang giita
yéu cu minh bach va tinh hiéu qua.

Thyc tién TTCK Viét Nam cho thay
nhing biéu hién r6 nét cua tinh trang bat can
xung thong tin nhu cham coéng b thong tin,
thiéu kiém ching hodc co dau hiéu 1am dep
béo céo dé phuc vu muc tiéu niém yét. Hang
loat vu viéc bi xir phat vi cong bd sai léch
hoidc khong cong bd thong tin quan trong
cho thdy tinh rin de ctia hé thong phap luat
con yéu®®. Nhiing han ché nay phan 16n xuat
phat tr viéc cac quy dinh hién hanh chua
dugc x4y dung trén co s tiép can toan dién
vé6i Li thuyét Thong tin bat can xtng. Cu thé,
phap lut chi yéu yéu cau cong bd théng tin
dang mo ta, thiéu co ché kiém tra tinh xéc
thyc hodc trach nhiém gidi trinh 16 rang ddi
v61 hanh vi lam sai 1éch thong tin. Viéc chua
thiét ké hé théng nghia vu cong bd phi hop
véi muc do rui ro doanh nghiép va chua
trién khai co ché hau kiém hiéu qua ciing
lam giam ning lyc diéu tiét cia phap luat

24 OECD (2023), G20/0OECD Principles of Corporate
Governance, https://www.oecd.org/en/publications/
g20-oecd-principles-of-corporate-governance-
2023 _ed750b30-en.html, truy cap 01/4/2025.

2 Vfjetstock (2025), Nhitng con sé biét néi nhin tir &n
phat chimg khodn nam 2024, https://vietstock.vn/
2025/01/nhung-con-so-biet-noi-nhin-tu-an-phat-
chung-khoan-nam-2024-830-1256691.htm, truy
cap 28/8/2025.
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trong viéc khic phuc bat can xing thong tin
- mot diéu kién nén tang cho sy phat trién
minh bach va bén virng cua thi truong.

Thit ba, yéu cau bao vé c6 dong nho va
dam bao tinh toan ven, minh bach cua thi
truong chung khoén.

Duéi goc nhin két hop gitta Li thuyét
Dai dién va Li thuyét Thong tin bat can xtng,
mot trong nhitng yéu ciu quan trong hang
dau dit ra ddi voi phap luat vé niém yét co
phiéu 1a phai bao vé hiéu qua quyén va loi
ich hop phép cua cac nha dau tu, trong d6 c6
cac c6 dong nho, dong thoi phai duy tri tinh
toan ven va minh bach cua TTCK. Day
khong chi 13 van dé dao duc thi truong ma
con 1a diéu kién tién quyét dé dam bao tinh
cong bang, niém tin thi truong va hiéu qua
véan hanh cua co ché niém yét c6 phiéu.

Trong cac cong ti dai ching, co dong
nho thuong & vi thé yéu hon va it c6 kha
ning tic dong dén cac quyét dinh quan tri
cdng ti hon so véi c6 déng 16n va thanh vién
ban diéu hanh. V& van dé nay, Li thuyét Dai
dién Ii giai rang cic cd doéng nho chinh 14
“principal” (chu s& hiru) chiu thiét hai tur
hanh vi thién vi, tu loi cta “agent” (ban diéu
hanh hodc c6 dong kiém soat)®®. Trong khi
d6, Li thuyét Thong tin bat can xtng cho
thdy cac cd dong nho gan nhu khong co kha
nang tiép can cac thong tin chién lugc noi bo
khién ho tro thanh ddi twong dé& bi ton
thuong trong cic quyét dinh vé chia cb tirc,
sap nhap, phat hanh thém c6 phiéu hay
chuyén nhuong tai san c6 xung dot loi ich?’.

% Michael C. Jensen & William H. Meckling (1976),
tldd, tr. 309.

2" La Porta, R., Lopez-de-Silanes, F., Shleifer, A., &
Vishny, R. W, (1999), tldd, tr. 4.
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Nhiéu nghién ctru qubc té ciing chi ra ring
viéc khong c6 co ché bao vé cd dong nho co
thé dan dén hé qua nghiém trong vé niém tin
thi truong va chat luong niém yét. T6 chic
quéc t¢ OECD da nhin manh trong Bo
nguyén tic quan trj doanh nghiép 2023 rang
viéc bao vé ¢d dong nho 1a mot trong nhitng
tru cot ctia hé théng quan tri hién dai, boi 18
chi khi moi ¢6 déng déu duoc tiép can thong
tin mot cach cong bang va c6 kha ning giam
sat thuc chét thi TTCK méi c6 thé van hanh
minh bach va hiéu qua®.

Vé mit phap i, yéu cau bao vé co dong
nho can duoc cu thé hod thong qua viéc thiét
ké cac cong cu kiém soat ndi bd va co ché
thuc thi quyén mot cach rd rang, minh bach.
Trong d6, cac quy dinh vé nghia vu cong bd
thong tin can duge mo rong theo hudng bao
gém ca thong tin canh bao rui ro, dac biét la
rli ro lién quan dén quyén biéu quyét va phan
bd quyén lyc trong cong ti. Mot sd khuyén
nghi tr OECD nhén manh ring viéc cong bd
day du thong tin lién quan dén giao dich cua
¢ dong kiém soat 1a didu kién tién quyét dé
bao vé nha dau tu va duy tri 10ng tin cta thi
truong. Ngodi ra, mdt yéu cau quan trong
khac 1a thiét 1ap co ché giam sat doc 1ap doi
v6i cac giao dich c6 kha nang phat sinh xung
dot loi ich (related-party transactions). Theo
cac nguyén tic ciia Mang luéi Quan tri cong
ti qudc té, c6 dong thiéu sd can duoc trao
quyén phu quyét hodc c6 dai dién tham gia
cac uy ban kiém toan dé dam bao viéc xem
xét cac giao dich ndi b dién ra cong bang va
hop 1i?°. Bén canh d6, mot cong cu phép i

28 OECD (2023), tldd.
29 International Corporate Governance Network (2021),
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khac ngay cang duogc su dung rong rai trong
cac thi trudng phat trién (tiéu biéu nhu Han
Quéc, Singapore) d6 1a co ché khai kién tap
thé (class action) - cho phép nhém c6 dong
nho thyc hién quyén yéu ciu bdi thuong
hodc ngan chin hanh vi lam quyén.

Ngoai ra, tinh toan ven va minh bach cua
TTCK gan lién v6i kha ning ngin ngira cac
hanh vi gian 1an, thao tung thi truong va loi
dung niém yét dé “thoat hang” cua nhom cb
doéng ndi bo. Pay la li do giai thich vi sao
phap luat vé niém yét c6 phiéu can co thiét
ké dong bo giita yéu ciu cong bd thong tin,
quy tic dao duc niém yét va hé thong hau
kiém minh bach nham dam bao thong tin
dua ra thi truong la cong khai, chinh xac, kip
thoi va dé tiép can.

Trén TTCK Viét Nam nhitng nim gan
day, cac hanh vi xdm hai quyén c6 dong nho
va lam suy giam tinh toan ven cua thi truong
van dién ra phd bién, tiéu biéu 13 viéc cb
déng 16n chi phdi dai hoi dong c6 dong®,
khong cong bd kip thoi cic giao dich lién
quan, phat hanh thém c6 phiéu nhim pha
lodng ti 16 s& hitu cia c6 dong thiéu s63.
Nhitng van dé nay cho thdy hé thong phap
luat hién hanh, du di c6 quy dinh vé cong b

ICGN Global Governance Principles, https://www.
icgn.org/icgn-global-governance-principles,  truy
cap 10/4/2025.

% Nguyén, H. A, L&, Q. L., & Vi, T. K. A. (2021),
“Ownership structure and earnings management:
Empirical evidence from Vietnam”, Cogent Business
& Management, 8, tr. 5, https://doi.org/10.1080/233
11975.2021.1908006

31 The World Bank (2023), Unlocking the Potential of
Viet Nam's Capital Markets, tr. 77, https://documents1.
worldbank.org/curated/en/099022224202031302/p
df/P176855186fbdd0e8180c114c148e02dc6e.pdf,
truy cap 28/8/2025.
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thong tin va giao dich véi bén lién quan
nhung van chua thiét ké dugc mot cau trac
phap 1i hiéu qua dé bao vé cd dong nho theo
dung tinh than cta Li thuyét Dai dién va Li
thuyét Thong tin bat can xung. Nhidu quy
dinh van dimg lai & yéu cau hinh thirc, thiéu
cic co ché cudng ché thyuc thi hodc co ché
dai dién phép Ii tap thé nhu khoi kién nhom.
Viéc chua nodi luat hod day du cac nguyén |i
vé quyén tiép can thong tin, giam sat dbi
trong va ddi xir cong bang trong quan tri
cong ti khién cac c6 dong nho van & vi thé
d& bi tén thuong, tor d6 dat ra yéu ciu cép
thiét phai van dung day du hon Ii ludn nén
tang vao qua trinh xay dyng va hoan thién
phap luat vé niém yét c6 phiéu.

3.2. Mgt so gidi phap nham vdn dung
hiéu qua Li thuyét DPai dién va Li thuyét Thong
tin bat cdn ximg trong hoan thién phdp lugt
Vé niém yét cé phiéu ¢ Viét Nam

Nhu di d& cip ¢ trén, viéc hoan thién
phap luat vé niém yét c¢6 phiéu can dugc dat
trong mdi lién hé tic dong qua lai véi cac
hoc thuyét kinh té, trong d6 c¢6 Li thuyét Dai
dién va Li thuyét Thong tin bat can xtng. O
muc do khai quat, dé van dung hiéu qua va
c6 tinh thuc chét cac I thuyét nay trong viéc
hoan thién phép luat vé niém yét cd phiéu,
can can nhac mot s6 giai phap cu thé sau day:

Thir nhat, nhém giai phap kiém soat chi
phi dai dién va han ché xung dot loi ich.
Nhom giai phap nay tap trung vao mot sb
van dé sau day:

M¢t la, can bd sung cac quy dinh phép Ii
bat budc vé cong bd cac giao dich co kha
nang gay xung dot loi ich (related-party
transactions - RPTs). Cac giao dich giira
cong ti v6i cd dong 16m, thanh vién hoi dong
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quan tri hodc nguoi co lién quan thuong la
ngudn phat sinh chi phi dai dién cao nhit do
nguy co lam dung vi tri kiém soat dé chiém
doat tai san cong ti. Mic du Thong tu sd
96/2020/TT-BTC cua B¢ Tai chinh quy dinh
bt budc cong bd thong tin dbi véi cac tai
liéu nhu bao cao tai chinh, bao cao hoat
dong kinh doanh va cac su kién quan trong
nhung céc ti€u chuan dinh tinh (dac biét lién
quan ESG) van chi khuyén khich ty nguyén
cong bd, thiéu kiém toan hodc giam sat doc
lap, dé dan dén noi dung bao céo van mang

tinh hinh thirc va thiéu strc rang budc phap Ii.

Do d6, c6 thé hoc hoi kinh nghiém tir cac
nudc OECD trong vige thiét 1ap céac quy dinh
yéu ciu cac giao dich RPTSs phai duoc cong
khai day du va phai duoc phé duyét bai mot
bd phan doc lap, thuong la thanh vién doc
1ap hoi dong quan tri, iy ban kiém toan doc
1ap hodc cac co dong khong co loi ich lién
quan trong giao dich®. Viéc yéu cau cong bd
cong khai kém theo bao cao tham dinh rai ro
dbi véi cac RPTs khong chi giup kiém soat
chi phi dai dién ma con tdng cudng sy minh
bach vé quyén tai san trong cong ti%.

Hai 13, can ting cuong quy dinh vé trach
nhiém giai trinh cia ban lanh dao sau khi
cong ti da niém yét. Mot trong nhimg biéu
hién phé bién cua xung dot loi ich 1a viéc
nha quan |i theo dudi cdc muyc tiéu ngan han
dé gia tang loi ich c4 nhan®. Vi vay, phap

%2 OECD (2023), tldd.

3 La Porta, R., Lopez-de-Silanes, F., & Shleifer, A.
(2006), “What Works in Securities Laws?”, The
Journal of Finance, Volume 61, Issue 1, tr. 10 - 11.

3 Bebchuk, L. A., & Hamdani, A. (2009), “The
Elusive Quest for Global Governance Standards”,
University of Pennsylvania Law Review, Volume
157, Issue 5, tr. 1287.
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luat can quy dinh cu thé nghia vu cong bd
thong tin lién quan dén chién luoc quan tri,
ké hoach dau tu va cac quyét dinh trong yéu
ma ban 1anh dao thuc hién sau khi niém yét.
Cac nghia vu nay nén duogc thiét ké theo
huéng yéu cau minh bach khong chi vé noi
dung quyét dinh ma con vé qua trinh ra
quyét dinh va cac loi ich lién quan, tir d6
gitip ¢6 dong va nha dau tu danh gia ning
luc va dong co ctia ban quan li hiéu qua hon.

Ba I&, cAn day manh viéc ap dung co ché
doc 1ap hod cac bo phan giam sat ndi bo.
Kinh nghiém quéc té tir OECD va nhiéu thi
truong tai chinh phat trién cho thdy, mot
trong nhing bién phap hiéu qua dé kiém soat
chi phi dai dién 1a ting cudng tinh doc lap
ctia cac thiét ché giam sat trong ndi bo doanh
nghiép, bao gém uy ban kiém toan, kiém
toan nodi bd va thanh vién doc 1ap hoi dong
quan tri%®. Phap luat vé niém yét c6 phiéu
can quy dinh r& rang hon vé co cdu, hoat
dong cua thanh vién doc lap hoi dong quan
tri, iy ban kiém toan va quyén truy cap théng
tin ctia bo phéan kiém soat ndi bo trong doanh
nghiép nham dam bao kha ning phét hién va
ngan chan sém cac xung dot loi ich.

Bén la, can dua vao cau tric phap luat vé
niém yét cd phiéu cac yéu cau vé phan ting
nghia vu dbi voi cac cong ti co nguy co xung
dot loi ich cao. Theo khuyén nghi tir nhiéu
nghién ctru thuyc nghiém, viéc ap dung céc
chuan cong bd thong tin va giam sat ndi bo
theo mirc do rui ro dai dién giup t6i vu hoa
chi phi tuan thu va nang cao hi€u qua quan
tri doanh nghiép3. Céc cong ti co ti 1& cb

3% OECD (2023), tldd.
3 Jill Solomon (2020), Corporate Governance and
Accountability (5th Edition), John Wiley & Sons.
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dong kiém soat cao hoic lich sir xung dot loi
ich nén dugc dat dudi co ché giam sat ting
cudng, trong d6 co quan quan li 6 quyén
yéu cau cong bd thém thong tin hodc kiém
toan bat budc khi thay can thiét.

Thit hai, nhém giai phap giam thiéu théng
tin bt can xtng giira doanh nghiép niém yét
va nha dau tu. Trén nguyén tic, cac giai
phap nay tap trung giai quyét cac van dé sau:

Mot la, can thiét ké cac quy dinh vé
nghia vu cong bd thong tin theo hudng két
hop dinh lugng va dinh tinh, phu hop véi
chuan muc quan tri doanh nghiép hién dai.
Trén co so khuyén nghi cua OECD, khung
phap li can hudng dén muc tiéu bao dam
cong bd kip thoi va chinh xac céc thong tin
quan trong lién quan dén tinh hinh tai chinh,
hiéu qua hoat dong, rui ro, cau tric s¢ hiru -
kiém soat, co ciu quan tri va cac giao dich
v6i bén lién quan. Pic biét, théng tin vé
quyén s& hiru ¢ phan 16n, co ché lya chon
va tinh doc 1ap cua thanh vién HPQT, thu
lao cua lanh dao cép cao va muc dd tuan thu
cac quy chuan quan tri can dugc trinh bay
minh bach, c6 thé kiém chung. Viéc mé rong
pham vi cong bb theo huéng nay khong chi
gip giam thiéu tinh trang bat cin xtng
thong tin ma con gép phan nang cao tinh
trach nhiém va kha nang giam sat cua thi
truong d6i voi doanh nghiép niém yét.

Hai 13, can nhic 4p dung mé hinh cong
b6 thong tin phéan tang theo nganh nghé, quy
md va muc do rai ro. To6 chire OECD
khuyén nghi rang cic cong ti nén cong bd
thong tin phu hop véi dic diém nganh nghé
va quy md hoat dong nhim dam bao ring
nha dau tu nhin dugc thong tin phu hop va
c6 thé so sanh. Viéc nay giup giam thiéu bat

TAP CHIi LUAT HOC SO 8/2025

NGHIEN CUU - TRAO DOI

cAn xtmg théng tin bing cich cung cap
thong tin chi tiét va co lién quan dén ting
loai hinh doanh nghiép.

Ba 13, can ting cudong hoat dong hau
kiém va xtu If hanh vi vi pham lam sai 1éch
thdng tin trong hd so niém yét. OECD nhan
manh rang khung phap luat vé quan tri cong
ti nén dam bao riang viéc cong bd thong tin
duoc thuc hién kip thoi va chinh xac vé tat
ca cac van d& quan trong lién quan dén cong
ti, bao gdm ca viéc giam sat va xu li cac
hanh vi vi pham trong viéc cong bd thong tin.
Piéu nay bao gdm viéc 4p dung cac bién
phap xir If nghiém khic dbi véi cac hanh vi
lam sai léch thong tin, nham bao vé quyén
loi ciia nha dau tu va duy tri sy minh bach
cua thi truong.

Thir ba, nhém giai phap bao vé co dong
nhd va tdng cuong tinh toan ven cua thi
truong chung khoan. Céac giai phap nay tap
trung xur |i cac van dé sau:

M6t Ia, can thiét 1ap cac giéi han rd rang
va hiéu qua dbi véi hanh vi giao dich ndi
gian va lam dung thoéng tin chwa cong bd.
Day 1a mot trong nhitng nguyén nhan co ban
gdy x0i mon niém tin thi trudng va thiét hai
tryc tiép cho cd dong nho - nhitng ngudi
khong c6 loi thé thong tin. Khung phap luat
vé niém yét c¢6 phiéu hiéu qua can phai quy
dinh rd c4c loai hanh vi bi cdm, co ché kiém
soat va ché tai nghiém minh nham ran de,
bao gébm ca trach nhiém dan su va trach
nhiém hinh sy. Dong thoi, can cing ¢ ning
luc phat hién va diéu tra hanh vi bat minh
thong qua viéc két ndi dir lidu giita co quan
giam sat, san giao dich va to chirc luu ki,
thanh toan, bu trur. Kinh nghiém tir cdc nudc
OECD cho thay cac hé thong thi truong
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minh bach déu dit giao dich nodi gian dudi
gidm sat phép li dac biét va xtr phat nghiém
minh dé dam bao cong bang cho tit ca cic
nha dau tu®’,

Hai 1, can ap dung co ché tu phap hiéu
qua nhim bao vé cd dong thiéu sb trong cac
tranh chap lién quan dén hanh vi cong bd
thong tin sai 1éch cua to chic phat hanh. Mot
trong nhimmg co ché ndi bat 1a cho phép khai
kién tap thé (class action) d6i voi cac hanh vi
cung cip thong tin gian ddi trong hd so niém
yét hodc sau niém yét. Co ché nay giap cb
d6ng nho vuot qua rao can chi phi t tung va
tao ra 4p lyc phap li du manh dé nang cao
tinh tuan tha ctia doanh nghiép phat hanh cb
phiéu. Nghién ctru cta Coffee (2006) chi ra
rang kha ning bi kién tap thé 1 yéu t6 lam
giam dang ké xu huéng cung cdp thong tin
sai léch trén TTCK Hoa K}‘/?’B. Vi vay, Viét
Nam can can nhéc 16 trinh ap dung hinh thirc
khoi kién dai dién véi diéu kién kiém soat
chit ch& nhdm bao vé nha dau tw ma van
dam bao 6n dinh thi truong.

Ba I3, can tang quyén tiép can thong tin
va niang luc giam sat cua c6 dong nho thong
qua viéc thiét 1ap cac cong thong tin dién tir
chuyén bi¢t phuc vu cho nghia vu hau niém
yét. Nhiéu thi truong phat trién hién da ap
dung mé hinh hé thong thong tin tip trung
nhu EDGAR (Hoa Ky) hodac DART System
(Han Qudc), noi moi tai liéu lién quan dén
cong bd thong tin, giao dich ndi bo, thay ddi
cd dong 1on déu dugce cong bd cong khai,
thudn tién tra ctru. Viéc Viét Nam xay dung

37 OECD (2023), tldd.
3 Coffee, J. C. (2006), Gatekeepers: The Professions
and Corporate Governance, Oxford University Press.
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mot hé thdng twong tr v6i giao dién than
thién, kha nang tra ciru dir li€u theo tung
doanh nghiép va bao céo hau kiém dinh ki s&
gitip c6 dong nho nang cao ning luc giam sat,
ddng thoi lam ting chi phi phap 1i cho hanh
vi vi pham, tir d6 nang cao tinh toan ven va
6n dinh cta thi truong.

4. Két luan

Li thuyét Pai dién va Li thuyét Thong tin
bat can xung cung cap nhimg dinh hudng
quan trong gop phan giai quyét nhitng thach
thae dat ra trong qua trinh hoan thién phap
luat vé niém yét co phiéu. Li thuyét Pai dién
lam r& mau thuan loi ich giira c6 dong va
ban lanh dao, doi hoi phép luat phai thiét lap
céc co ché giam sét chit ché va ting cuong
trach nhiém giai trinh nham giam thiéu chi
phi dai dién. Trong khi d6, Li thuyét Thong
tin bat can xa@ng nhan manh sy chénh léch,
mat can bang thong tin giira cong ti niém yét
va nha dau tu, tir 46 yéu cau cac quy dinh
phép luat vé cong bd thdng tin phai dam bao
tinh minh bach, kip thoi va cé tinh dinh
lugng dé giam thiéu rai ro lya chon nguoc
va rui ro dao duc.

Trong béi canh TTCK Viét Nam hién
nay, viéc van dung hai Ii thuyét nay la hoan
toan kha thi va can thiét nhim hoan thién
khung phap 1i vé niém yét c6 phiéu, theo d6
phap luat can dugc stra doi theo hudng ting
cudng c4c tidu chuan quan tri cong ti, nang
cao chat lwong céng bd théng tin va xay
dung co ché bao vé co dong thiéu sb hiéu
qua hon. Nhirng cai cach nay khéng chi giap
giam thiéu rai ro thi trudng ma con cang cb
niém tin cua nha dau tu, gop phan thic day
su phét trién bén viing cia TTCK Viét Nam./.
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