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Tém tét: Trong boéi cdnh déi mdi quén ly nha nudc va héi nhdp quéc té, cén bd, céng
chuc khéng chi can nam viing phdp ludt, ma con phai thanh thao ky ndng soan thdo cac loai
hop déng trong hoat déng céng vu va quan tri té chiic. Bai viét phan tich vai trd quan trong
cla nédng luc soan thdo hop déng trong dao tao nguén nhan luc hanh chinh chat lugng cao, tir
dé dé xuat cac nhém ndng luc cét 16i trong soan thdo hop déng va ggi mé dinh hudng gidng
day, dénh gié va phét trién ky ndng phép ly trong gido duc dai hoc.
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Abstract: In the context of public administration reform and international integration, civil
servants are required not only to have a solid command of the law but also to be proficient
in drafting various types of contracts in public service and organizational governance. This
article analyzes the crucial role of contract drafting competence in the training of high-quality
administrative human resources. On that basis, it proposes core competency groups in
contract drafting and suggests orientations for teaching, assessment, and the development

of legal skills in higher education.
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rong hé théng hanh chinh nha nudc

I va quan ly lao dong hién nay, hgp

dong dugc xem la cong cu phap ly

cd ban dé xac lap, diéu chinh va cham duit cac
quan hé phap ly gitia cac chii thé. Theo Bo
luat Dan su nam 2015, “Hop déng la su théa
thudn gidia cac bén vé viéc xac lap, thay déi
hodc cham dut quyén, nghia vu dan su”. Viéc
hiéu, phan tich va soan thao hop déng ding
quy dinh khéng chi 1a yéu cau nghé nghiép
bat budc, ma con 1a tiéu chi quan trong trong
danh gia nang lvc thuc hanh hanh chinh - phap
ly clia doi ngl can bd, cong chiic, ngudi lao
déng, cling nhu cla sinh vién - nguén nhan luc
hanh chinh va lao dong tudng lai clia dat nudc.

(*), (**), (***) Trudéng Pai hoc Thanh Dé

1. Xac dinh nhém nang luc trong soan
thdo hgp déng

1.1. Khai niém nang luc

Theo Théng tu sé 32/2018/TTBGDDT
ngay 26/12/2018 clia Bo Gido duc va bBao tao
ban hanh Chuadng trinh gido duc phé théng,
nang lvc la thudéc tinh ca4 nhan dugc hinh
thanh, phat trién nhd t6 chat sén c6 va qua
trinh hoc tap, rén luyén, cho phép con ngudi
huy déng téng hgp céac kién thic, kj nang va
cac thudc tinh ca nhan khac nhu hung thu,
niém tin, y chi.. thuc hién thanh cong mot loai
hoat déng nhat dinh, dat két quéd mong muén
trong nhiing diéu kién cu thé.

TU khai niém trén, c6 thé hiéu nang luc
la phdm chat da chiéu clia con ngudi, hinh
thanh tu t6 chat sin c6 va qua trinh rén luyén,
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cho phép huy dong kién thiic, ky nang va thai
do dé thuc hién cong viéc hiéu qua. N6 via
la kha nang sén c6, viia la tiém ning c6 thé
phat trién théng qua hoc héi. Bdng thdi, nang
lic con thé hién kha nang van dung kién thic,
kinh nghiém va dam mé vao cac tinh hudng
thuc tién dé dat két qua mong mudn.

1.2. Cac nhém nang luc cét 16i trong
soan thdo hop déng

Theo Civil Service Commission (2016),
nang luc la tap hgp kién thic, ky nang va thai
dod c6 thé quan sat va do ludng dudc, von 1a
nhiing kha nang can thiét dé dat thanh cong
trong t6 chiic, va mét nang luc chi hoan thién
khi ca ba thanh phan nay déu c6 mat. Theo
cach ti€p can nay, cau trdc nang luc bao gém
ba thanh t6 co ban: kién thiic (knowledge),
ky nang (skills) va thai dé/hanh vi (attitudes),
thudng dudc goi l[a md hinh KSA (Cedefop,
2006). M6i thanh t§ déng vai trd bd trg trong
viéc hinh thanh n&ng luc nghé nghiép toan
dién: kién thic tao nén tang Iy luan, ky nang
thé hién kha nang van dung vao thuc hanh,
con thai do/hanh vi thé hién trach nhiém, dao
diic va chuédn muc nghé nghiép.

Ung dung vao néng lyc trong soan thao
hgp dong, c6 nam nhom nang luc c6t 16i trong
ky nang soan thao hgp déng, bao gdm: nang
luc phéap ly va tu duy phap ly; nang luc ngbén
ngl va dién dat; nang luc phan tich va cau
tric hgp dong; nang luc dao diic nghé nghiép;
nang lyc ting dung céng nghé.

1.3. Vai trdé ctia nhém néng luc cét 16i
trong soan thdo hop déng

1.3.1. Nang luc phap ly va tu duy phap ly

Nang luc phap Iy va tu duy phap ly 1a nén
tang cla viéc soan thdo hgp déng hiéu qua,
vi chlng gilp ca nhan dinh hudng trong boi
canh phap ly phuc tap va chuyén cac nguyén
tdc phap luat thanh cac thda thuan co hiéu
luc. Nang luc phap Iy khéng chi l1a viéc ndm
viing cac van ban luat, ma con bao gom kha
nang giai thich phap luat, du doan céac véan
dé phap ly tiém an va ap dung cac quy dinh
theo bdi canh cu thé cla hop déng. Tu duy
phap ly phan bién bao gém phan tich cac tinh
hudng, xac dinh quyén va nghia vu, ciing nhu
du doan cac diéu khoan tuong tac trong cac
diéu kién khac nhau. Trong thuc tién, ngudi
soan thao can hiéu sau sic mot sé dao luat

nhu B luat Dan sy, B luat Lao dong, Luat
Doanh nghiép, phap luat t6 tung dan su, hanh
chinh.. dé ddm bao cac hgp déng dudc soan
thdo chinh xac va kha thi.

Trong moi trudng toan cau hoa, nang luc
phap ly con bao gém hiéu biét vé chudn muc
hgp déng quéc té, quy dinh xuyén bién gidi
va tuan tha da vung phap ly. Kha nang nay
hinh thanh thong qua giao duc chinh quy,
dao tao phap luat lién tuc va hoc tap kinh
nghiém, nhu xem xét hgp déng ci va theo
doi gidi quyét tranh chap. Nhing ngudi co
nang luc phap Iy t6t cé thé nhan dién dudc
cac diém ma hd, giam thidu tranh chép trudc
khi phat sinh va ddm béo hgp dong phu hgp
véi muc tiéu cla khach hang ciling nhu tiéu
chuén phéap luat hién hanh.

1.3.2. Nang luc ngén ngd va dién dat

Khéac vaGi ngbn ngd thong thudng, trong
soan thdo van ban phap ly doi hdi thanh thao
tl vung chuyén moén, cu phap va cac quy tac
dién dat dé giup xac dinh rd quyén, nghia vu
va bién phap x{ ly. Viéc dién dat hiéu qua
phai can bang giGa do chinh xac ky thuat
va kha nang hiéu cla cac bén, ké ca nhiing
ngudi khéng c6 chuyén mén phéap ly. Nang
lic nay con bao gém kha nang sap xép cac
diéu khodn mét cach logic, st dung thuat ngd
nhéat quan va ap dung cac cau truc diéu kién,
bao ham, loai trii phu hdp. Phat trién nang
luc nay doi hdi luyén tap thudng xuyén, danh
gia hgp déng mau va cai thién lién tuc, déng
thoi phai thanh thao ngbén ngd phap ly, qua
dé gilp nang cao hiéu qua va tinh tin cay cla
hgp dong, gidm tranh chap va dam béo y dinh
hgp dong dugc phan anh chinh xac.

1.3.3. Ndng luc phéan tich va cdu tric hop déng

Nang luc phan tich va cau tric hgp déng
gilip ngudi soan thao chia tach cac thda thuan
phuc tap thanh cac phan cé té chuc, dé& hiéu,
kha thi va kiém soat rdi ro. Nang luc nay bao
gém kha nang danh gia muc dich cla tling
diéu khoan, nhan dién méi quan hé gita cac
diéu khoan va t6 chtic cac quy dinh sao cho
phu hgp véi phap luat va y dinh cta cac bén.
Phan tich hgp déng bat dau bang viéc xem xét
chd dé, muc tiéu va rdi ro lién quan dén giao
dich. Nguoi soan thdo can nghién ctiu cac hop
déng tién I, xac dinh cac diéu khoan chuén va
quyét dinh diéu khodn nao can tuy chinh.
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Nang luc cau truc ddm bao hgp dong theo
mot trat tu logic, bat dau ti dinh nghia va tién dé,
ti€p theo 1a quyén, nghia vu va két thic bang
cac diéu khoan giai quyét tranh chap, cham ddit
hgp dong va céac quy dinh khac. Hgp dong co
cau trac tot gidp tang kha nang thuic thi va thuan
tién cho tat ca cac bén lién quan, ké ca tda an
hoac trong tai khi xay ra tranh chap.

1.3.4. Pao duc nghé nghiép

DPao dlic nghé nghiép la yéu té then chot
trong soan thao hgp dong, bdi su liém chinh,
dang tin cay va kha nang dua ra phan doéan
ding dan cla ngudi soan thdo anh huéng
truc tiép dén tinh cong bang va hgp phap cua
hgp déng. Nang luc nay bao gém tuan thu
tiéu chudn phap luat, trung thuc trong viéc
dai dién cho Igi ich cac bén va tranh xung dét
Igi ich hodc trinh bay sai su that. NgudGi soan
thdo c6 dao dic cling phai gili bi mat, ddm
bao minh bach va thic ddy cac diéu khoan
coéng béng, bao vé moi bén, ké ca nhiing bén
dé bj tén thuong.

Nang lyc nay hinh thanh qua giao duc vé
tiéu chuén nghé nghiép, nghién ctu céac tinh
hudng thuc ti€n va thuc hanh phan tu, dua ly
ludn dao diic vao quyét dinh soan thao. Pao
diic nghé nghiép dam bao hgp déng khong
chi hgp phap, ma con céng bang, minh bach
va c6 trach nhiém, tao dung niém tin giia cac
bén va phat trién méi quan hé bén viing.

1.3.5. Nang luc ung dung céng nghé

Nang lyc nay bao gém kh& nang s dung
cac hé théng quan ly hgp dong, cong cu tu
dong hoa van ban va nén tang ky dién td, giap
soan thdo, xem xét va quan ly hgp dong mét
cach hiéu qua va chinh xac. Ngoai viéc thanh
thao phan mém, nang luc cong nghé con bao
gém sl dung coéng cu phan tich dé danh gia
rdi ro, so sanh diéu khoan va kiém soéat tuan
th. Ngudi soan thdo cé ky nang céng nghé
c6 thé ap dung mau, theo ddi chinh slia va
duy tri phién ban hgp déng, giam 16i va nang
cao hiéu qua cong viéc. Ho ciing can hiéu vé
an ninh mang, bao vé d{ liéu va luu tri an
toan dé bao vé thong tin nhay cam.

Nang luc céng nghé hé trg hgp tac, cho
phép nhiéu bén cung xem xét va goép y hop
déng theo thoi gian thuc, du G cac vi tri hoac
quéc gia khac nhau. Khi tri tué nhan tao dudc
ap dung dé phan tich du doan hoic gai y soan

th&o, nang luc cdng nghé nang cao kha nang
chién lugc, giai phong thdi gian cho phan tich
va danh gia cép cao hon. K&t qua la, nang
luc cong nghé khdng chi gitp t6i uu héa soan
thdo hgp dong, ma con nang cao db chinh
xac, gidm rdi ro va hé trg cach tiép can sang
tao trong soan thao, thuong lugng va quan ly
hgp dong lau dai.

2. Ggi mé dinh huéng giadng day, danh gia
va phat trién ky niang phap ly trong dao tao
nguén nhan lyc hanh chinh chat lugng cao

Pé nang cao chat lugng dao tao va dam
bao sinh vién c6 thé dap ting yéu cau thuc tién,
can xem xét, can nhac mét s6 dinh huéng sau:

2.1. Pinh hudng gidng day ky nidng
phap ly

Tha nhét, tich hop dao tao ndng luc phap
ly vao chuong trinh theo hudng phat trién
nang luc: chudong trinh dao tao nhom nganh
hanh chinh - phap ly can thiét k& hoc phan
chuyén sau vé soan thado hgp déng, trong dé
két hgp chat ché kién thiic phap luat, ky nang
phan tich va ky nang dién dat. Phuong thic
giang day can chuyén tif truyén thu ly thuyét
sang md phong tinh huéng, phan tich vu viéc
(case-based learning) va hoc theo dy an
(project-based learning). Diéu nay giup sinh
vién chuyén nganh hanh chinh - phap ly hinh
thanh tu duy phap ly va kha nang van dung
trong cac béi canh thuc té.

Tha hai, gdn gidang day vdi thuc hanh
nghé nghiép: cé thé mai chuyén gia tii doanh
nghiép, van phong luat su hoac cd quan nha
nudc tham gia hudng dan cac budi thuc hanh,
phan bién hgp déng mau hodc mé phdng
phién thuong lugng. Viéc tao diéu kién cho
sinh vién ti€p can quy trinh soan thdo hgp
déng thuc tién gitp clng ¢ k¥ nang phap ly
mot cach hiéu qua.

Thu ba, tdng cudng ung dung céng nghé
trong giang day: cac cong cu Al, phan mém
quan ly hgp déng, nén tdng ky sé hoadc hé
thong quan ly ho so dién tl can dugc dua vao
bai giang. Viéc s dung céng nghé khong chi
hé trg qua trinh hoc, ma con giup sinh vién
phat trién nang luc s6 day 1a yéu té ngay cang
quan trong trong hoat dong phap ly hién dai.

2.2. Binh huéng danh gia ky nang phap ly

Thi nhét, ap dung phuong phap danh
gid theo ndng luc: thay vi kiém tra kién thtc
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thuan tdy, chudng trinh dao tao nén xay
dung bd tiéu chi danh gid nang lyc theo
mo hinh KSA, bao gém: kién thiic phap ly
(knowledge): hidu luat, nguyén tic, cau tric
hgp dong; ky nang (skills): soan thdo, phan
tich diéu khoan, thuang lugng, lap luan; thai
do/hanh vi (attitudes): tuan th( dao dic, cdn
trong, trach nhiém nghé nghiép.

Thd hai, da dang hda hinh thdc danh gia:
c6 thé ap dung bai tap phan tich va sta I6i
hdp déng; bai kiém tra tinh hudng; bai tap
moé phdng thuong lugng; san phdm hop déng
hoan chinh theo yéu céau dé bai. Diéu nay
giup danh gia toan dién nang luc clia ngudi
hoc, tranh phu thudc vao kiém tra ly thuyét.

Thu ba, chu trong danh gia qua trinh thay
vi chi danh gia két qua: quan sat tién bo cla
sinh vién trong suét qua trinh lam viéc nhém,
phan bién, chinh slia hgp déng va ap dung
cbng nghé, ti doé phan anh ding su trudng
thanh vé nang luc phap ly.

2.3. Pinh hudéng phét trién ky ndng
phap ly trong dai han

Thu nhat, xdy dung 10 trinh phét trién
ndng luc phap ly cho sinh vién khdi nganh
hanh chinh - phap ly: cac co s& gido duc dai
hoc can xac dinh rd chudn dau ra vé nang luc
phap ly ap dung chung cho toan b sinh vién
thudc khéi nganh hanh chinh, bao gém hiéu
biét phap luat, kha nang ap dung quy dinh
vao xU ly cong viéc va ky nang tuan thi quy
trinh phap ly. TU do thiét ké chuong trinh dao
tao tU cd ban dén nang cao va chuyén sau,
phu hgp véi tung vi tri viéc lam.

Thu hai, tadng cudng két ndi sinh vién vdi
méi trudng thuc tién hanh chinh - phap ly: nha
trudng can mad rong cac hoat dong thuc tap,
kién tap, tham quan thuc té tai cac co quan
nha nudc, ddn vi su nghiép, doanh nghiép,
toa an, sd, nganh hodc van phong céng
ching. Nhiing trai nghiém nay tao diéu kién
dé sinh vién ap dung kién thic phap luat vao
cac tinh huéng hanh chinh - quan tri cu thé, tu
dé hinh thanh tu duy phap ly va nang lyc giai
quyét cong viéc theo quy dinh.

Thu ba, phét trién ndng luc hoc tap sudt
doi trong linh vuc phédp ly: trong bdi canh hé
théng phéap luat thudng xuyén thay déi, yéu
cau chuyén déi sd trong quan ly nha nuéc
ngay cang cao, sinh vién can dugc rén luyén

ky néng tu hoc, kj ndng cap nhat van ban
quy pham phéap luat, k§ nang s dung cong
nghé va céac hé théng thong tin phap luat. Cac
trudng nén khuyén khich sinh vién tham gia
nghién cuu khoa hoc, cau lac b hanh chinh -
phép ly, cac cudc thi mé phdong xd ly tinh
hudng hanh chinh hoac phién toa gia dinh dé
tang kha nang thich (ing nghé nghiép lau dai.

Th tu, chd trong gido duc dao dic nghé
nghiép va tinh than thuong tén phap luat: doi
vGi sinh vién khoi nganh hanh chinh thi dao
dtic céng vu, trach nhiém nghé nghiép va thai
do tuan thd phap luat Ia nhiing phdm chat cét
[6i. Do do, ndi dung gido duc dao duc, van
héa céng vu va tinh than phuc vu nhan dan
can dudc tich hgp xuyén suét trong cac hoc
phan, dac biét 1a nhiing hoc phan lién quan
dén quy trinh va ky nang phap ly. Diéu nay
giup hinh thanh nhan lyc hanh chinh chuyén
nghiép, minh bach va chuédn muc trong moi
trudng lam viéc tuang lai./.
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