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Tém tat: Thi hanh phdp ludt la hoat dong tiép theo ngay sau hoat déng xdy dung, ban
hanh phap ludt dé trién khai thi hanh theo tinh than thuong tén phap luat, gép phan thuc hién
muc tiéu xay dung Nha nudc phdp quyén xa héi chi nghia Viét Nam cGa Nhan déan, do Nhan
dan va vi Nhan dan. Bai viét phan tich hiéu qua thi hanh phép luét trong linh vuc t6 chic bé
mdy nha nudc, ti dé dé xudt cac gidi phdp nham tang hiéu qua thi hanh phap lut trong hé
théng hanh chinh nha nudc & Viét Nam.

TU khéa: Hé théng hanh chinh nha nudc Viét Nam; hiéu qua thi hanh phap luat; thi hanh
phap luat.

Abstract: Law enforcement is the next activity immediately after the construction and
promulgation of laws to implement them in the spirit of law observation, which contributes to
the goal of building up the socialist rule-by-law state of the People, by the People and for the
People. This paper analyzes the effectiveness of law enforcement in the field of state system
organization, thereby proposing a number of solutions to increase the effectiveness of law

enforcement in the state administrative system of Vietnam.
Keywords: State administrative system of Vietnam; effectiveness of law enforcement; law

enforcement.
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1. Ti€p can khai niém thi hanh phap luéat

Nhiéu nha nghién ctiu cho rang, thi hanh
phap luat la mot trong bén hinh thic cla thuc
hién phap luat gém: s dung phap luat; tuan
th phap luat; thi hanh phap luat va ap dung
phap luat. Theo nghia dé, thi hanh phap luat
la hanh vi clia cac chd thé (bao gém t6 chic,
ca nhan theo luat dinh) chl dong thuc hién
nhiing quy dinh phap luat da dugc ban hanh,
4n dinh cho chl thé dé, khi thuc hién nhiém
vu, khi c6 tinh huéng xay ra thi ch( dong thuc
hién theo quy dinh.

6 gbc dod nghién cliu khac thudc vé thuc
ti&n clia cd quan quan ly nha nudc, khai niém
thi hanh phap luat dugc nghién cutu va ti€p
can & trang thai dong, nghia 1a ndm trong
chudi hoat déng tuan hoan cla viéc hoan
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thién hé théng phap luat gém: xay dung - ban
hanh - thi hanh - danh gia, kiém tra, x{ ly vi
pham - dé xudt xay dung, ban hanh mdi hoac
slia d8i, b6 sung phap luat.

Theo Tu dién Tiéng Viét, “Thi hanh”
la 1am cho thanh cé hiéu luc diéu da dugc
chinh thiic quyét dinh. Cu thé nhu thi hanh
nghi quyét, thi hanh nhiém vy, thi hanh ky
luat, thi hanh hiép udc M. Mot s6 nghién cuu
cho rang: “Thi hanh phap luat (chdp hanh
phéap luat) la moét hinh thic thuc hién phap
luat, trong dé cac chid thé phap luat thuc hién
nghia vy phap Iy cia minh bang hanh dong
tich cuc. Nhiing quy pham phéap luat bat buéc
(nhiing quy pham quy dinh nghia vu phai thuc
hién nhiing hanh vi tich cuc nhat dinh) dugc
thuc hién & hinh thic nay. D6i véi cd quan
nha nudc, céng chuc thi thi hanh phap luat
thé hién thdng qua viéc thi hanh cong vu”®.
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TU nhiing phan tich d6 cé thé hiéu, thi
hanh phap luat |a hoat dong cla cac chil thé
(gébm cé nhan, t6 chiic) dé dua phap luat vao
cudc sbng, bién cac quy dinh cla phap luat
da dinh sdn thanh hanh vi cla cac chl thé,
nham tao nén sy 6n dinh, phat trién xa hoi.
Pay la hoat dong gén lién, ti€p ndi ngay sau
hoat dong xay dung, ban hanh phap luat clia
cd quan nha nudc c¢6 thdm quyén, gép phéan
thuc hién muc tiéu xay dung Nha nudc phap
quyén xa hoéi cht nghia Viét Nam clia Nhan
dan, do Nhan dan va vi Nhan dan.

Vi vay, moi t6 chiic, cd nhan déu phai
nghiém chinh thi hanh phéap luat trong cac
hoat dong, ti ddi séng xa hoi dén san xuéat
kinh doanh va hoat dong cla cd quan nha
nudc, cac té chic chinh tri - xa hoi, t6 chic
chinh tri - x4 hoi - nghé nghiép... Viéc ban
hanh van ban quy pham phap luat khong
phdi la giai doan két thic clia qua trinh hoan
thién phap luat, ma giai doan tiép theo ciing
rat quan trong, dé la cu thé héa cac quy
pham dé vao thuc tién xa hoi, théng qua
céac hanh vi clia chi thé thuc hién phép luat.
Pay chinh la hoat dong thi hanh phap luat
clia moi t6 chuic, cd nhan mdt cach nghiém
chinh, nghiém minh, bdo dam Nha nudc
quan ly xa hoi bang phap luat.

V@i muyc tiéu xay dung, hoan thién hé
théng phap luat dé xay dung Nha nudc phap
quyén x& hoi chi nghia Viét Nam clia Nhan
dan, do Nhan dan va vi Nhan dan, cac co
quan, t8 chiic, ca nhan lam nhiém vu trong co
quan nha nudc phai thi hanh phap luat theo
quy dinh, phai tuyét ddi tuan thd quy dinh va
“chi dugc lam nhiing gi phap luat cho phép”
la diéu can ban nhat. Thi hanh phap luat
trong t6 chiic b6 may hanh chinh nha nudc
la viéc ca nhan, t6 chiic c6 cac hoat dong,
hanh déng cu thé dé thuc hién cho dugc hiéu
lyc clia cac quy pham phap luat da dudgc quy
dinh, quyét dinh, ban hanh trudc dé nham dat
dugc muc tiéu dé ra vai chi phi thuc hién thap
nhét, phu hop nhét, bdo dam sy cdng bang,
nghiém minh, cdng khai, minh bach.

Hién nay, chua co tiéu chi hay bd céng
cu nao dugc ghi nhan dé danh gia, do ludng
muc doé, hiéu qua cua thi hanh phap luat trong
t6 chiic b6 may hanh chinh nha nudc. Hiéu

qua thi hanh phap luat dugc nhin nhan, danh
gia 8 mic dd phu hgp thuc tién clia cac van
ban quy pham phap luat; qué trinh thuc thi
khéng c6 vuéng méc, it chinh siia, bd sung,
stia d6i, phap luat sau khi dugc ban hanh
dé dang ap dung vao diéu chinh cac quan
hé xa hoéi thdng qua cac hanh vi cla chd
thé thuc hién.

2. Tang cuong hiéu qua thi hanh phap
luat trong hé théng hanh chinh nha nuéc
théi gian téi

M6t 1a, dam bao tinh kip thoi, ddy du trong
thi hanh phdp Iluat cha co quan nha nuéc va
nguoi cé thdm quyén.

Trong hé théng phap luat clia cd quan
hanh chinh nha nudc, c6 nhiéu quy pham
quy dinh trach nhiém cla co quan, t6 chtic,
ngudi c6 thAm quyén phai ban hanh van ban
huéng dan kip thai, bAo ddm déng bd, théng
nhat v6i van ban cédp trén, dé td chuc, ca
nhan co6 can cu phap ly thyc hién. Trong mét
s& trudng hap, co quan ¢6 thdm quyén cham
ban hanh van ban hudng dan, hoic khdng
ban hanh van ban huéng dan, dan dén t6
chiic, cd nhan hiéu va ap dung phap luat
khong théng nhat. Van dé nay dugc danh gia
la chua day du, chua hiéu qua, chua Kip thdi
trong thi hanh phap luat cla co quan hanh
chinh nha nudc.

Hai la, ddm bdo tinh chinh xac, théng
nhdt trong huéng dan dp dung phap luat va
trong ap dung phdp luat cia co quan nha
nudc, ngudi cé thdm quyén.

Cao quan hanh chinh nha nudc, ngudi cé
thdm quyén dugc trao quyén dé huéng dan
ap dung phéap luat phai bdo ddm tinh chinh
xac, théng nhat vgi van ban phap luat céap
trén, tuy nhién nhiéu trudng hgp ca quan, ca
nhan ky ban hanh van ban hudng dan thiéu
chinh xac, thi€éu théng nhat, gay kho khan
trong t6 chuc thuc thi, dan t6i nhiéu trusng
hgp vi pham phéap luat do van ban hudng dan
thi€u théng nhat, déng bd. Hiéu qua thi hanh
phap luat trong trudng hgp nay dugc danh
gia 8 mic dd yéu kém, viéc danh gia dugdc
ti€n hanh G nhiéu giai doan nhu: dy thao van
ban, trinh ty, thl tuc, thAm quyén ban hanh,
ra soat néi dung van ban trudc, trong va sau
khi ban hanh; trach nhiém cla tiing ca nhan
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trong thi hanh van ban phap luat dugc cap
c6 thdm quyén giao. Trén co s& huéng dan
ap dung phap luat, ca quan, ngudi cé tham
quyén ti€n hanh cac bién phap dé t6 chuc
thi hanh van ban phap luat da cé hiéu luc,
déng thdi qua trinh ap dung cé vuéng mac,
khé kh&n, cé ki€n nghi, phan héi dé co quan,
ngudi c6 thAm quyén xem xét, slia ddi, bd
sung, ban hanh mdi van ban quy pham phéap
luat, nang cao hiéu qua thi hanh phap luat va
déng thai c6 cac hoat dong ti€p theo dé hoan
thién hé théng phap luat.

Ba la, muc d6é ban hanh quy dinh chi tiét
van ban quy pham phap luat dé thuc thi, thuc
hién trong thuc tién.

Hau hét trong van ban luat & nudc ta
c6 giao nhiém vu cho Chinh phl hodc cac
boé ban hanh van ban quy dinh chi tiét thi
hanh mét sé diéu cla luat. Do cac ndi dung
huéng dan cé lién quan dén nhiéu linh vuc,
van dé, trinh ty, th( tuc, thdm quyén cla
cac co quan, t8 chic va ca nhan, nén tai noi
dung cla luat cé giao quy dinh chi tiét tai
nghi dinh, théng tu. Mot s6 luat khi dugc ban
hanh cé diéu kién dé ap dung ngay, khéng
can thiét c6 van ban quy dinh chi tiét, tuy
nhién s6 lugng nay khong nhiéu va hau hét
cac luat déu can co6 van ban quy dinh chi
tiét mdi c6 thé ap dung trong thuc tién. Tinh
trang co quan cé thd&m quyén cham ban
hanh van ban huéng dan chi tiét theo thdm
quyén dién ra kha thudng xuyén va nhiéu
trudng hop ban hanh khéong day di cac noi
dung can hudng dan. Mat khac, mdi van ban
quy dinh chi tiét déu c6 yéu cau vé thdi gian
hoan thanh, nhat 1a déi vGi van ban luat mdi
ban hanh thi van ban quy dinh chi tiét can
dudc ban hanh ngay doéng thdi véi ngay co
hiéu lyc cla luat. Thuc tién cho thdy, nhiéu
van ban huéng dan thi hanh chua dugc ban
hanh dung han, thdm ching dong kéo dai do
nhi€u nguyén nhan chl quan, khach quan.

Céc cd quan quan ly nha nuéc & Trung
uong hoéc dia phudng déu c6 nhiém vu ban
hanh van ban hudng dan thuc hién, cu thé
van ban cla cdp trén dé chi tiét héa cac
van dé thudc thA&m quyén, phu hgp véi dac
diém, dac thu, phu hgp chic ndng, nhiém
vu quan ly cla ting bd, nganh, dia phuadng.

Cu thé la: bd quan ly nganh, linh vyc cé
thd&m quyén ban hanh théng tu hodc cac
loai hinh van ban khéc nhu céng van huéng
dan, quyét dinh, chuong trinh, k& hoach dé
cu thé héa nhiém vu dugc giao tai luat, nghi
dinh hodc cac van ban cla cap trén cé tham
quyén. Déi véi dia phudng, UBND dugc ban
hanh cac quyét dinh, cac van ban hudng
dan thyc hién nhu céng van, k& hoach dé
trién khai thuc hién nhiém vu & dia phuong.
Thoéng qua céac hoat déong nay, muc dd
nhanh, cham, hiéu qua thi hanh phap luat
dugc thé hién rd, déng théi xac dinh dugc
trach nhiém cu thé cla tung t6 chic, ca
nhan theo th&m quyén.

Bén la, ddm béo trién khai cac van ban
quy pham phap ludt, cdac van ban do co quan
¢ thdm quyén ban hanh trén thuc tién.

Sau khi van ban quy pham phap luat
dudc ban hanh, viéc xay dung k& hoach dé
trién khai thuc hién van ban dé la nhiém vu
quan trong, can thuc hién ngay va ciing la
nghia vu phai thuc hién. Thong thudng, doi
véi van ban luat, cd quan du thao trinh van
ban luat sé la don vi du thdo k& hoach dé
trién khai luat da dugc Quéc hdi théng qua.
Pong thoi, trinh Chinh phi ban hanh danh
muc van ban quy pham phéap luat quy dinh
chi tiét cac diéu, khoan, diém quy dinh trong
luat. B&i véi van ban dudi luat, co quan chu
tri ban hanh c6 bién phap phé bién, tuyén
truyén dé trién khai t6i cac t6 chiic, ca nhan,
nhat |a cac déi tugng chiu sy diéu chinh cla
van ban quy pham dé kip thdi ndm bat théng
tin, 4p dung thuc tién.

Théng qua hoat dong tuyén truyén, phé
bién, giao duc phap luat, cac diém mdéi cla
luat, nghi dinh, théng tu dugc co quan du thao
van ban gigi thiéu, chud trong nhiing van dé
can luu y khi thyc hién va cac van ban hudng
dan khac cé lién quan. Cong tac nay dugc
thuc hién thudng xuyén, lién tuc va c6 nhiéu
phuong phap dudc ti€n hanh khac nhau nhu:
tuyén truyén, phé bién qua céac phuong tién
thong tin dai ching; qua cac website clia ca
quan hanh chinh nha nudc; tuyén truyén,
phé bi€n qua viéc thuc hién cac I6p tap huén
chuyén sau, t6 chiic cac budi dién thuyét,
truyén théng hoac thong qua cac bai viét,
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cac hinh thuc td rai, pano ap phich truyén dat
thong diép cot 16i cla van ban mdi; théng
qua viéc gli van ban dén cac dai biéu Quéc
hoi, dai biéu H6i dong nhan dan dé kip thoi
théng tin dén c tri trong ca nudc.

Nam la, bdo dam vé nguén luc va nhan
luc d€ thi hanh phdp luét trong hé théng hanh
chinh nha nudc.

Dugi phuong dién phap ly, dé thi hanh
phap luat trong t6 chiic bd may hanh chinh,
cén c6 ngudn luc va ngudn nhan luc dé bao
dam thuc hién. Cé cac ngudn lyc nhu: vé
phuang tién, tai san; nguén luc vé thai gian,
quan hé, thong tin; nguén luc vé co sG ha
tang ky thuat; nguén luc vé ngudn ngan sach
cung cap dé duy tri hoat dong clia Nha nuéc,
duy tri cac hoat dong b6 trg, tuyén truyén,
phé bi€én phap luat; bén canh dé con cé
ngudn lyc quan trong la con ngudi (ngudn
nhan luc), dé cu thé, thuc thi cac quy dinh
phap luat trén thyc tién. Cac loai ngudn Iuc
nay dugc xem la nguén lyc phi ty nhién, déu
do con ngudi tao ra, la s&n phdm sang tao
tu con ngudi, phuc vu cho muc dich chung
clia phat trién xa hdi, duy tri sy 8n dinh, hoat
déng théng sudt, c6 hiéu qua cla bd may
hanh chinh nha nudc.

Pé&i véi nguén nhan lyc dé thuc hién
nhiém vu thi hanh phap luat trong bé may
hanh chinh nha nudc, doi hdi phai cé kién
thiic ly ludn vé nén hanh chinh nha nudc; co6
kinh nghiém céng tac trong cé quan nha nudc;
c6 kha nang tham muu dé truyén tai ndi dung
phap luat trong t& chiic bd may hanh chinh
dén doi tugng diéu chinh, déi tugng phai thuc
hién, déi tugng thu hudng va cac doi tugng
khac, bdo ddm céc van ban quy pham da
dugc ca quan ban hanh cé thdm quyén dugc
thyc thi nghiém minh, khach quan, cong tam,
cong bang, céng khai, chat ché.

Sau la, thuc hién hiéu qua céng tac thanh
tra, kiém tra, x ly vi pham trong thi hanh
phap ludt cia co quan, t6 chiic, cd nhan.

Théng qua céng tac thanh tra, kiém tra
dua ra dé xudt, ki€n nghi, k&t ludn vé cac van
dé, ndi dung vi pham phap luat, dé nghi ca
nhan, t6 chuc, don vj dugc thanh tra, ki€m tra
khac phuc nhiing yéu kém, sai pham nham
nang cao hiéu qua quan ly nha nudc. Qua

hoat dong thanh tra, kiém tra cling sé phat
hién nhiing bat cap, han ché cta quy dinh
phap luat, nhiing chéng chéo gilia quy dinh
phdp luat va ap dung thuc tién dé dé xuat co
quan, t6 chiic, cad nhan cé thAm quyén sia
ddi, b8 sung, ban hanh mdéi hodc cé hudng
dan phu hgp. Trong hoat dong quan ly nha
nudc, hoat déng thanh tra, ki€m tra nham bao
dam tinh nghiém minh cGa phap luat, dong
thdi phuc vu truc ti€p yéu cau quan ly nha
nudc bang phap luat. B&n canh dé, cong tac
thanh tra, kiém tra con phat hién nhiing yé&u
kém trong cong tac quan ly, ti do ki€n nghi
dé c6 bién phap khéc phuc kip thdi, cling c8
trat tu, ky cuong hanh chinh. Thanh tra, kiém
tra con nham md& réng, bao dam quyén dan
chd clia ngudi dan, bao vé quyén, Igi ich hgp
phap clia Nhan dan. Béng thdi, qua cong tac
thanh tra, kiém tra sé tao diéu kién cho ngudi
dan ki€n nghi v6i cac cdp c6 thdm quyén
xU ly cac vi pham clia déi ngli can bd, cong
chtic, vién chtc, tao diéu kién cho ngudi dan
thuc hién day dd quyén dan chi, quyén tu do
theo quy dinh clia phap luat.

Céng tac thanh tra, kiém tra, xd ly vi
pham, gidi quyét khi€u nai, t6 cdo, kién nghi
clia cong dan co vai tro to I6n trong viéc 6n
dinh xa hoi, yéu cau cac ddi tugng c6 trach
nhiém phai tuan thd, thi hanh van ban phap
luat, phuc vu nhu cau, yéu cau cla ngudi
dan. Theo dé, hiéu qua cula thi hanh phap
luat dugc xem xét va danh gia qua céng tac
thanh tra, kiém tra, x(i ly vi pham. Hoat dong
nay lam gia tdng tinh hiéu quéd cla céng tac
quan ly nha nudéc, thé hién tinh chat ché,
minh bach, nghiém tdc trong thi hanh phap
luat, bAo ddm moi quy dinh phap luat phai
dudgc thi hanh dung, dd, khdng cé trudng
hgp ngoai |I€, khdng ai dung trén phap luat,
khéng ai diing ngoai phap luat./.
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