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Discussing some reasons for purchasing and requisitioning housing
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TOM TAT

Trung mua, trung dung tai san ndi chung, trung mua, trung dung
nha & nai riéng duge phap luat quy dinh chat che, dac bigt 13 quy
dinh réi céc ly do dé thyc hién trung mua, trung dung. Trong bai
viét nay, tac gia dé cap tai cac y do trung mua, trung dung nha &
trong quy dinh cia mat sd luat, ddi chigu, so sanh vai cac quy dinh
ciia Hign phap nam 2013, tir da dua ra mat sd dé xudt, kign nghi vé
ndi dung nay.
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ABSTRACT

Compulsory purchase and requisitioning of assets in general,
compulsory purchase and requisitioning of housing in particular
are strictly regulated by laws. Especially that laws provide clearly
the reasons for compulsory acquisition and requisitioning of
assets. In this article, the author mentions about the reasons for
compulsory purchasing and requisitioning housing in the
provisions of a number of laws, compares and contrasts them
with the provisions of the 2013 Constitution, and thereby proposes
a number of suggestions and recommendations on this issues.
Keywords: Compulsory purchase and requisitioning of housing;
the 2013 Constitution, Law.

1.DAT VAN BE

Quyén s& hitu nha & la mot trong cac quyén co ban, quan
trong nhat clia cdng dan. Do d6, phap luét cla cac qudc gia déu ¢
nhing quy dinh vé bao vé quyén s& hitu nha & clia cong dan. Bao
vé quyén s hitu nha & dugc hiéu 1a nhimng bién phap trong khuén
khé phap luat tdc déng dén hanh vi x su cla con ngudi, nham
phong ngtia, ngan chan nhiing hanh vi xam hai dén quyén s& hi,
khac phuc nhiing thiét hai vat chat cho chl s& hiru. Nha nudc bao
hé quyén s& hitu nha & bang cach dua ra nhiing cach thiic dé bao
vé chl s& hitu khéi nhimg hanh vi xdm hai dén quyén s& hiru nha
8, khdc phuc nhing thiét hai vat chat cho chti s hitu nha &, néu vi
pham thi sé phai chiu cac ché tai vé hinh sy, hanh chinh hay hodc
dan su. Tuy nhién, quyén s& hru nha & khéng phai la quyén tuyét
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dé&i, ma bi gi6i han trong mét sé trudng hgp nhat dinh. Cu thé, Nha
nudc ¢6 nhiing quy dinh vé trung mua, trung dung nha & trong
trudng hgp that can thiét vi ly do quéc phong, an ninh hodc vi lgi
ich qudc gia, tinh trang khan cap, phong, chéng thién tai, ndi dung
nay da dugc Hién dinh tai khoan 3 Diéu 32 Hién phap nam 2013[1].

2. PHUONG PHAP NGHIEN cUU

Trung mua, trung dung nha & da dugc quy dinh trong hé
théng phap luat & Viét Nam, tir van ban quy pham c6 tinh phap ly
cao nhat la Hién phap, cac luat va cac van ban hudng dan thi hanh.
Vay, cac quy dinh cla phap luat vé trung mua, trung dung nha &
da dam bao thong nhat chua, c6 nhing néi dung nao con mau
thuan, trong chéo. Trong bai viét nay, tac gid s dung phuong
phap phan tich, so sanh, déi chiéu, phuong phap quy pham dé
nghién ctu ndi dung vé trung mua, trung dung nha &.

3. CAC QUY PINH CUA PHAP LUAT VE TRUNG MUA, TRUNG
DUNGNHA G

Theo khoan 3 Diéu 32 Hién phap nam 2013 quy dinh: “Trudng
hop thdt can thiét vi ly do quéc phong, an ninh hodc vi lgi ich quéc
gia, tinh trang khdn cdp, phong, chéng thién tai, Nha nuéc trung mua
hodic trung dung c6 béi thudng tai sén cla té chic, cd nhan theo gid
thi truong”. Nhu vay, theo Hién phap nam 2013, trong trudng hgp
can thiét, c6 bon ly do (1) vi ly do qudc phong, an ninh, (2) vi lgi ich
qudc gia, (3) tinh trang khdn cdp, (4) phong chéng thién tai thi
quyén s& htu tai san néi chung, quyén s& hitu nha & noi riéng sé bi
han ché (cac ly do dugc danh s6 tha tu trong bai viét dé dé theo
doi). Trong céc trudng hgp do, Nha nudc sé thuc hién mét trong
hai bién phap (i) trung mua hodc (i) trung dung dé€ han ché quyén
sG h{tu noi trén.

Khoan 1 Diéu va khoan 2 Diéu 2 Luat Trung mua, trung dung
tai san [2].quy dinh:

“1. Trung mua tai sén la viéc Nhd nu6c mua tai sén cla t6 chic
(khéng bao gém co quan nha nudc, don vi su nghiép céng ldp, don vi
vi trang nhdn dan), cd nhan, hé gia dinh théng qua quyét dinh hanh
chinh trong trudng hop thdt cdn thiét vi ly do quéc phong, an ninh va
vi lgi ich quéc gia.

2. Trung dung tai san la viéc Nha nuéc st dung c6 thoi han tai san
cua té chic, cd nhdn, ho gia dinh, cdng déng dén cu théng qua quyét
dinh hanh chinh trong trudng hop that cdn thiét vi ly do quéc phong,
an ninh va vi lgi ich quéc gia”.

Nhu vay, theo quy dinh clia Luat Trung mua, trung dung tai san
thi chi c6 hai ly do (1) vi ly do quéc phong va (2) vi lgi ich quéc gia.
Luat Trung mua, trung dung tai san da bé hep pham vi trung mua,
trung dung tai san so véi pham vi dugc quy dinh trong Hién phap
nam 2013, quy dinh chi véi 02 ly do thuc hién trung mua, trung
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dung tai san, it hon so véi Hién phap nam 2013 02 ly do - d6 la (3)
tinh trang khan cap, (4) phong chéng thién tai.

Bén canh dé, cac quy dinh vé trung mua, trung dung nha &
dugc quy dinh tai phép luat chuyén nganh, cu thé la dugc quy
dinh trong Luat Nha & nam 2014 [3].va Luat Nha & nam 2023[4]..

Khoan 2 Diéu 5 Luat Nha & nam 2014 quy dinh: “ Nha & thudc s&
hiiu hop phdp cua t6 chic, hé gia dinh, cd nhdn khéng bi quéc hau
héa. Trudng hop thdt can thiét vi muc dich quéc phong, an ninh; phdt
trién kinh té - xa hoi vi lgi ich quéc gia, céng céng hodic trong tinh
trang chién tranh, tinh trang khdn cdp, phong, chéng thién tai, Nha
nudc quyét dinh trung mua, trung dung, mua truéc nha & hodc gidi
téa nha & thuéc s& hiu hop phdp cda té chic, hé gia dinh, cd nhan thi
Nha nudc 6 trdch nhiém boi thudng, hé trg va thuc hién chinh sdach
tdi dinh cu cho chi s& hiu nha & theo quy dinh caa phdp ludt”. Nhu
vay, theo quy dinh cda Luat Nha & nam 2014, c6 5 ly do dé thuc
hién trung mua, trung dung nha &, bao gém: (1) vi muc dich quéc
phong, an ninh; (2) phét trién kinh t€ - xa héi vi lgi ich qudc gia,
céng cong; (3) tinh trang khdn cap; (4) phong, chéng thién tai; (5)
trong tinh trang chién tranh. Luat Nha & nam 2014 quy dinh nhiéu

hon Hién phap nam 2013 01 ly do dé& thuc hién trung mua, trung
dung nha &- d6 la ly do “trong tinh trang chién tranh”.

Khoan 2 Piéu 7 Luat Nha & ndm 2023 (c6 hiéu luc thi hanh ké
tUr ngay 01/01/2025) quy dinh dan chiéu trung mua, trung dung
nha & thi thuc hién theo quy dinh cta phéap luat vé trung mua,
trung dung tai san, cu thé: “Nha & thudc sé hau hop phdp cda t6
churc, cd nhan khéng bi quéc hitu héa. Trudng hop thdt can thiét vi ly
do quéc phong, an ninh hodc vi lgi ich quéc gia, tinh trang khdn cdp,
phong, chéng thién tai thi Nha nudc quyét dinh mua trudc nha & hodc
gidi téa nha & thudc s& hiu hop phdp cda té chirc, cd nhan.

Trudng hop mua trudc nha & thi Nha nudc cd trdch nhiém thanh
todn theo gid thj truong; trudng hop gidi téa nha & thi Nha nudc cé
trdach nhiém boi thudng, hé trg va thuc hién chinh sdch tdi dinh cu cho
cht s& hiu nha & theo quy dinh cta phdp lugt. Trudng hop trung
mua, trung dung nha & thi thuc hién theo quy dinh cta phdp ludt vé
trung mua, trung dung tai san”.

Tu céc quy dinh cta Hién phap ndm 2013, Luat Trung mua,
trung dung tai san, Luat Nha & nam 2014 va Luat Nha & nam 2023,
ta c6 Bang sau:

Hién phap nam 2013 Ludt Trung dung, trung Luat Nha 6 nam 2014 Luat Nha & nam 2023
mua tai san
Vi ly do quéc phong, an ninh Cho phép Cho phép Cho phép Cho phép
Vi lgi ich quéc gia, Cho phép Cho phép Cho phép Cho phép
Tinh trang khin cap Cho phép Khéng cho phép Cho phép Khéng cho phép
Phong chéng thién tai Cho phép Khéng cho phép Cho phép Khong cho phép
Trong tinh trang chién tranh Khéng cho phép Khéng cho phép Cho phép Khéng cho phép

Nhu vdy, theo Bang trén, cho thay, tat ca cac quy dinh vé trung
mua, trung dung nha & cGia Luat Trung mua, trung dung tai san,
Luat Nha & nam 2014, Luat Nha & nam 2023 déu khéng déng bo,
théng nhat véi Hién phap ndm 2013. Tt cac ndi dung néu trén, cho
thay, su khic xa Hién phép bdi luat vé ndi dung trung mua, trung
dung tai san xay ra theo hai chiéu hudng sau:

Chiéu huéng thu nhat: Cac Luat quy dinh vé ly do trung mua,
trung dung nha & nhiéu hon, ma& réng hon so véi ly do dugc quy
dinh trong Hién phap nam 2013. Trudng hgp nay xay ra véi Luat
Nha & nam 2014.

Chiéu hudng thi hai: Cac luat quy dinh vé ly do trung mua,
trung dung nha & it hon, b6 hep hon so véi ly do dugc quy dinh
trong Hién phap nam 2013. Trudng hgp nay xay ra véi Luat Trung
mua, trung dung tai san va Luat Nha & nam 2023.

4, DE XUAT, KIEN NGHI

Khoan 1 Diéu 119 Hién phap nam 2013 quy dinh: “Hién phap la
luat co ban cta nudc Cong hoa xa héi chli nghia Viét Nam, cé hiéu
Iyc phap ly cao nhat” va “Moi van ban phap luat khac phai phu hgp
vé6i Hién phap”. Do dé, ndi dung vé trung mua, trung dung nha &
dugc quy dinh trong Luat Trung mua, trung dung tai san, Luat Nha
3 nam 2014, Luat Nha & nam 2023 phai phu hgp véi Hién phap
nam 2013. Moi quy dinh cla cac van ban phap luat khong phu hop
vGi Hién phap déu la vi hién. Su vi pham hién phap pha vé tinh bat
di bat dich cua trat tu hién phap, c6 thé dan dén su vi pham quyén
con nguadi.

Mét Nha nuéce phap quyén va dan ch buéc phai déam bao su
tuan thu hién phap, bao vé hién phap. Vi vay, ti két qua phan tich
cla bai viét, chiing téi dé nghi co quan nha nudc c6 tham quyén ra

soat, stta d6i, b6 sung cac quy dinh cGa phép luat vé trung mua,
trung dung nha &, bdo dam théng nhat véi quy dinh cda Hién
phap ndm 2013, bdo dam tinh t&i thugng cda Hién phap, xay dung
Nha nudc phép quyén xa héi chd nghia Viét Nam.

TAILIEU THAM KHAO

[1] Quéc hoi (2013), Hién phap nudc Cong hoa xa hoi chi
nghia Viét Nam.

[2] Quéc héi (2008), Luat Trung mua, trung dung tai san.

[31 Quéc héi (2014), Luat Nha &.

[4] Quéc héi (2023), Luat Nha &.

ISSN 2734-9888 | 04.2024 XAYDUNG |55




