MOT SO GIAI PHAP GIAI QUYET TRANH CHAP
BANG TRONG TAI THUONG MAI
THEO PHUGNG THUC TRUC TUYEN G VIET NAM
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Tém tit: Ngay nay, hoat dong thuong mai ngay cang phdt trién véi nhiéu hinh thitc méi, phiic
tap. Diéu nday dan t6i tranh chdp thuong mai khong nging gia ting cd vé sé luong va gid tri, doi
hoi phdi cé nhiing phuong thiic gidi quyét tranh chdp (GQTC) phi truyén thong. Internet, mang
xd hoi dang noi lén nhw mot thi truong khong bién gici nén viec GQTC bang trong tai thuong mai
theo phuong thiic truc tuyén (PTTT) ciing phdi din di theo xu huéng nay. Do d6, can nghién citu
mot cdch chinh xdc, cy thé, ti mi, ddy dii ca vé Iyj ludn va thyc tién dé’ dé ra mot so kién nghi, gidi
phdp nham gidi quyét van dé néu trén.
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SOLUTIONS TO RESOLVE DISPUTES BY ONLINE COMMERCIAL
ARTRIBATION IN VIETNAM

Abstract: Curently, commercial activities have developed with many new and complex forms.
This leads to the increasing in both quantity and value of commercial disputes requyring non-
traditional dispute resolution methods. The Internet and social networks are emerging as a borderless
market so that the resolution of commercial disputes must also gradually follow this trend. Therefore,
it is necessary to study this issue accurately and fully in both theory and practice to propose

recommendations for solutions to this problem.
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1. Thyc trang giai quyét tranh chap
bang trong tai thuong mai theo phuong
thirc truc tuyén ¢ nuwdc ta

1.1.Mét s’ két qua dat duoc

Sau khi Quoc hoi ban hanh Luat
Trong tai thwong mai (TTTM) nam 2010,
hoat dong thwong mai va giai quyét cac
van dé tranh chdp thuwong mai ¢ Viét Nam
dd c6 nhiéu khoi sac. Thyc tién GQTC
bang TTTM theo PTTT & Viét Nam trong
nhing ndm qua da dat dwgc mot sd két
qua noi bat.

Luat TTTM nam 2010 da tao co so&
hanh lang phap ly cho céc trong tai vién
thuwong mai vu viéc dang ky va cac trung
tam trong tai thwong mai duoc thanh lap.
bén nam 2023, ¢ 30 trung tam trong tai
dwoc thanh lap véihon 600 trong tai vién,
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tap trung cha yéu 6 thanh phd Ha Noi va
thanh phd H6 Chi Minh.

O nudc ta, sy phét trién nhu vii bao
ctia cong nghé thong tin (CNTT) va suw
“bung nd” ctia Cudc cach mang 4.0 cling
khién cho cha dé giai quyét tranh chdp
treee tuyén (Online Dispute Resolution —
ODR) duoc quan tam trong nhitng nam
gan day'. Theo s6 liéu khao sat caa Bo Tw

* Email: Huuchiendo22@gmail.com

Nghién citu sinh, Cong ty Trach nhiém hitu han
Novita An Binh

! Chu Thi Hoa (2022), Nhu cidu phit trién va cic yéu to’
dnh hwéng dén phwong thirc gidi quyét tranh chdp bang
trong tai va hoa gidi triec tuyén, Tap chi Nghién ctru Lap
phap, http://www.lapphap.vn/Pages/TinTuc/210989/
Nhu-cau-phat-trien-va-cac-yeu-to-anh-huong-den-
phuong-thuc-giai-quyet--tranh-chap-bang-trong-tai-
va-hoa-giai-truc-tuyen.html, truy cap ngay 03/4/2022.
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phap, phuwong thitc GQTC ma cac doanh
nghiép, cd nhan uu tién st dung lan luot
la thuwong lwong (57,8%), toa an (46,8%),
hoa giai (22,8%) va cudi cung la trong tai
(16,9%). Qua céc so liéu khao sat, TTTM
co ti 1é st dung thap nhung sé hita hen
la mot phuong thitc giau tiém nang, duoc
cac doanh nghiép wu tién lya chon trong
teong lai%

S6 vu tranh chdp thuwong mai duoc
gidi quyét bang trong tai truc tuyén da
duogc nhiéu doanh nghiép lwa chon. Theo
thong ké cta Trung tam Trong tai quoc t€
Viét Nam (VIAC) nam 2015, tir nam 2011
dén 2015, VIAC da thu ly hon 500 vu viéc.
Riéng trong nam 2015 la 146 vy, tang 18%
so voi nam 2014. Ro rang, s6 lwong GQTC
cting nhu tinh chét tranh chdp, ty 1é tranh
chap trong nudc va tranh chap cé yéu td
nudc ngoai qua timg nam déu co sy bién
doi theo xu hudng tang, ching té suw lua
chon phuwong thitc GQTC bang TTTM
theo PTTT ngay cang tang.

Du chua quy dinh cu thé vé GQTC
bang TTTM theo PTTT nhung phép luat
khong ¢ quy dinh cdm, vi vay cac trung
tam trong tai tai Viét Nam da nhanh
chéng cung cdp dich vu GQTC bang
TTTM theo PTTT, trong d6 ndi bat la
Trung tam hoa giai thwong mai qudc t€
Viét Nam (VICMC), Trung tam hoa giai
thvong mai Viét Nam (VMC); Trung
tam trong tai qudc t€ Ha Noi (HIAC)
khi ba trung tam nay da xay dung duoc
nén tang GQTC bang TTTM theo PTTT.
Chinh su chuyén bién tich cuc cta cac
phan quyét trong tai da tang do tin cay
cua cac bén tranh chap, vi vay két qua
lra chon GQTC béng TTTM truc tuyén
ngay cang tang.

2 Tran Viét Anh (2022), “Nhiing thach thiic khi st
dung hoa giai thwong mai tai Viét Nam: Phan tich tt
goc do doanh nghiép”, Hoi thao Hoa gidi thiwong mai
tai Vigt Nam: Thuc trang va trién vong twong lai, Truong
Dai hoc Ngoai thwong.
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1.2. Han ché’vd nguyén nhin trong gidi
quyét tranh chdp bang trong tai thuong
mai theo phuong thiic truc tuyén

1.2.1. Nhirng han ché, bat cap

Phan 16n doanh nghiép chuwa danh
gia diung vai tro, tdm quan trong cta
GQTC phat sinh trong thuwong mai dién
t (TMDT). Theo Bao cao TMDT 2014, chi
riéng website cung cdp dich vu TMDT da
tiép khoang hon 6.600 phan anh, khiéu nai
vé dich vu. Cac ly do khiéu nai, phan anh
ctia ngroi tiéu dung lién quan téi thoi gian
giao hang (60%), dich vu hd tro trén san
giao dich TMDT (15%), chat luong va mau
ma hang hoa (13%) va chi 6% lién quan
téi thanh toan. Néu viéc GQTC, khiéu nai,
phan dnh khong lam hai long khach hang
thi tat yéu ho sé khong quay tro lai dé sw
dung san pham, dich vu. Hon thé nta,
ho cling sé dwa ra nhitng nhan dinh danh
gia gy anh huong xau téi hoat dong kinh
doanh ctia doanh nghiép. Vi vay, viéc giai
quyét cac khi€u nai, tranh chdp phat sinh
la diéu quan trong d€ nang cao uy tin cta
doanh nghiép, lam hai long khach hang.

Ngoai ra, chi s phat trien CNTT
(Information Technology Development
Index - IDI) va co s6 ha tang cong nghé
ctia Viét Nam con han ché. Theo Lién minh
Vién thong quéc t& (ITU), chi s IDI cta
Viét Nam trong nam 2016 va 2017 gan nhuw
khong c6 s thay ddi vé thit hang, van xép
thir 108/176 qudc gia voi sd diém 3,18/10
nam 2016 va 4,43/10 nam 2017, tirc la mirc
diém dudi trung binh®. Xét twong quan voi
pham vi toan cau thi sy bt pha cua Viét
Nam la chwa r6 rang. T6c dd phat trién
CNTT chuwa dt nhanh d€ bat kip thé gisi
va vuot nhiéu nudc khéac, tham chi cé nguy
co giam dan*. Chinh vi vay, viéc trién khai

3 Bui Trinh (2020), Lién két yéu thi khé mong cd 4.0, https://
www.thesaigontimes.vn/299395/lien-ket-yeu-thi-kho-
mong-co-40.html, truy cap ngay 09/09/2020

* Cuc Thuong mai dién tir va Cong nghé thong tin - Bo
Cong thuong, Sdch tring TMDT Vigt Nam nim 2017 va 2020.
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GQTC bang TTTM theo PTTT c6 thé gap
kho khan khi trong mot phién GQTC bfang
TTTM theo PTTT doi hoi phai c¢6 phién
dich, ghi am, ghi hinh, dich vu tc ky.

Theo thong ké ctia B Tu phap nam
2020, vé hoa giai ca nudc c6 73 vu viéc sw
dung hoa giai (70 vu viéc 6 Thanh phé Ho
Chi Minh va 03 vu viéc 6 Ha Noi), nhung
chi c6 04 vu viéc ¢ van ban két qua hoa
giai thanh. Nam 2021 c6 23 vu viéc, trong
d6 cling chi ¢6 03 vu viéc c6 két qua hoa
giai thanh va 14 vu viéc chua giai quyét
xong. Tai Trung tam Trong tai qudc t& Viét
Nam (VIAC) dén nam 2021 chi c6 02 phién
xét xt¢ trong tai dwoc thure hién hoan toan
trén nén tang truc tuyén, 12 phién xét xw
hon hop ca truc ti€p va tryc tuyén dugc
thuc hién thong qua cadc phuong thitc do
VIAC hd tro. Trong khi s6 luong cac vu
viéc GQTC bang TTTM theo PTTT tai cac
trung tam con khiém ton thi ty 1 website
TMDT c6 chinh sach GQTC, khiéu nai la
kha cao (82% trong nam 2015 va 84,4%
trong nam 2020).

Bén canh nhing han ché néu trén,
trong qua trinh GQTC bang TTTM theo
PTTT ¢ Viét Nam thoi gian qua con noi
1én mot sd bat cap nhu sau:

Thit nhdt, mot s6 quy dinh vé giao dich
dién tr voi toa an con phtec tap, kho khan
cho nguoi tieu dung, doanh nghiép nho va
vtra. BO luat TS tung dan sy nam 2015 va
Hoi dong tham phén Toa an nhan dan toi
cao da cé hudng dan veé viéc giri, nhan don
kién, tai liéu, chting c& va cap, tong dat,
théng bao van ban t& tung bang phuong
tién dién to (Nghi quyét sd 04/2016/NQ-
HDTP ngay 30/12/2016) nhung cac quy
dinh nay khi 4p dung vao thuc tien GQTC
con nhiéu khé khan. Diac biét, doi vdi
nguoi tiéu dung hay cac doanh nghiép
vira va nho, Diéu 5 Nghi quyét s6 04/2016/
NQ- HDTP quy dinh phai c6 “chir ky dién
te degc chieng thee bang chieng thw dién tir
dang con hiéu lwc do co quan, t6 chikc cé thim
quyén cap, cong nhgn”. Thuc tién cap chir ky
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dién ti d6i v6i cd nhan cling gap kho khan
vé chi phi, tha tuc hanh chinh, ddc biét la
doi véi nguroi nudc ngoai.

Thiv hai, Luat TMDT ¢6 mot s6 quy
dinh sé can tro cho sy phat trién cua
GQTC bang TTTM theo PTTT. O Viét
Nam, cac quy dinh GQTC con so sai,
khong phu hop, can trd sy phat trién cta
TMDT. Ngoai ra, khung phap ly vé giao
két TMDT chwa dép Gng yéu cau phat
trién caa CNTT va thuwong mai dién tw
trong diéu kién hoi nhap kinh t€ qudc t€.
Nhiéu vueéng mac trong qud trinh thuc
hién giao dich TMDT nhuw gia mao chit ky
hodc dau bang cach soan sén dé& dwa vao
hop dong TMDT chua c6 quy dinh cu thé
dé giai quyeét...

Thir ba, viéc noi luat hod cac cong woc
quoc t& hay truc ti€p cong nhan va ap
dung thdéng 1&€ qudc t€ vé ODR ndi chung
va GQTC bang TTTM theo PTTT néi riéng
¢ nudc ta dén nay chua co 10i giai. Do dac
tinh vuot bién gidi qudc gia caa cac giao
dich va tranh chdp phat sinh, dé diéu
chinh hoat dong ODR hiéu qua, Viét Nam
can c6 mot khung phap luat dong bo, phu
hop véi luat phap va cac thong 1& quoc té€
vé ODR. Thong thuong, cac dao luat qudc
gia sé duoc ban hanh dwa vao nhitng cong
wdc quoc t&€ duoc phé chuan va ndi luat
hoa. Vi vay, can c¢6 moét giai phap hiéu
qua va lau dai véi hoat dong GQTC nham
thic ddy va tao mot moi treong thuadn loi
cho thuwong mai qudc té.

1.2.2. Nguyén nhan cua nhitng han ché,
bit cdp

Mot la, nguoi tieu dung chua nhan
thire day da vé van dé GQTC, khiéu nai
dé€ bao vé quyén loi cho ban than. Qua
khao sat cua nhém nghién ctru vé ODR
ctia Treong Dai hoc Ngoai thuong nam
2017, chi c6 14,7% s nguoi tra 10i rang
ho ¢6 tim hiéu cac quy dinh vé GQTC va
20,5% xem xét cac diéu khoan hop dong.
Do ciing la mdt trong nhitng van dé lo
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ngai cho thdy nguoi tiéu dung khong cha
dong tim hiéu cac thong tin lién quan dén
giao dich ctia minh, chi khi cac van dé
phét sinh m&i bat dau tim hiéu.

Theo Bao cao két qua khao sat tryc
tuyén voi trén 1.200 nguoi do Vién Nghién
ctu Xa hoi Kinh t& va Moi truong thue
hién cho thdy, chi c6 mot ty 1€ nho nguoi
tiéu dung thyc hién viéc khiéu nai voi
nhiing nguyén nhan quan trong nhat la s
mat thoi gian hodc khong tin vao nhiing
co ché khiéu nai. Bang chu y, co6 téi 90%
nhitng nguoi tham gia khao sat khong biét
dén bat ky co quan, hiép hoi, td chirc bao
vé nguoi tiéu dung nao. Ro rang, tam ly
“e ngai” trong giai quyét khiéu nai, tranh
chap sé khién cho nguoi tiéu dung chiu
nhiéu thiét thoi, dong thoi gay ra sy thiéu
tin tvong vao moi treong TMDT.

Hai la, GQTC bang TTTM theo PTTT
déi voi Viet Nam chua cdé nhiéu kinh
nghiém. Mac du xa hoi dang dan thong
thoang doi véi cac giai phap truc tuyén,
nhung chi c6 mot sd it cac cong ty trén
ca nudc cung cap nén tang truc tuyén
hiéu qua cho viéc GQTC bang TTTM
theo PTTT. Vi vay, rat kho dé€ c6 duoc sy
dong y tir cac bén lién quan dé thtr mot
phuong thitc mdi, trong khi cac luat sue &
nudc ta da quen véi cac phien GQTC bang
TTTM kéo dai trong nhiéu ngay va tiéu
ton nhiéu tién bac. Do d6, khong it luat sw
c6 thé hoai nghi vé viéc thit mot phuong
phap khac biét nhu GQTC bang TTTM
theo PTTT. Vi vay, day la khé khan, bat
cap can phai lam viéc vé6i nha cung cap
GQTC truc tuyén d€ truyén dat quy trinh
va giap tat ca cac bén hiéu rd tam quan
trong cta phuong thiee GQTC triec tuyén
nay va cung nhau chdp nhan mot phwong
thitc mdi nhanh, gon, ro rang.

Ba la, phap luat Viéet Nam chwa cé
quy dinh cu thé vé ODR noéi chung va
GQTC béng TTTM theo PTTT ndi riéng;
nhiéu quy dinh con nhiéu chong chéo,
chua r0 rang, cu thé. Hién nay, Viét Nam
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chua ban hanh mot van ban phap luat nao
lam co s& phap ly cho hoat dong GQTC
triec tuyén nén van chuwa mang dén su tin
twong cta cac bén tranh chdp. Luat GDDT
nam 2005, Nghi dinh s6 52/2013/ND-CP
ngay 16/5/2013 va Nghi dinh s& 85/2021/
ND-CP ngay 25/9/2021 ctia Chinh phua vé
TMDT dua ra mot s6 quy dinh mang tinh
nguyén tac chung nhung khé cé thé duoc
st dung d€ tién hanh GQTC truc tuyén.
B0 ludt T tung dan sy nam 2015 ciing
chua c6 quy dinh riéng vé trinh tw, tha
tuc, tham quyén khi GQTC truc tuyén...

2. Mot s6 giai phap nham thac day
tng dung gidi quyét tranh chip bang
trong tai thwong mai theo phwong thitc
truc tuyén

Viéc tng dung cong nghé cao trong
qué trinh GQTC bang TTTM van dang
O giai doan so khai va ton tai nhiéu van
dé. Tuy nhién, v6i su phat trién cua cong
nghé va nhitng vu diém ma cong nghé
c6 thé mang lai cho qua trinh GQTC, viéc
tng dung cong nghé vao mot phan hodc
toan bo quy trinh GQTC duwoc danh gia la
hudng di toi vu va la xu hudng tat yéu caa
Viét Nam cling nhu trén toan thé gidi. Van
dé con lai chi 1a nd lwe cta cac co quan nha
nudc, cac trung tam trong tai trong viéc
thuic ddy, trién khai va thuc hién trong
thuc tién doi séng. D& GQTC bang TTTM
theo PTTT & Viét Nam hién nay boi cong
nghé cao: Al, Big Data, Blockchain, NFT...
dat két qua tot, can thuc hién mot so giai
phép nhu sau:

Thit nhét, can c6 co ché hd tro phép ly
tr phia Nha nwéc ddi véi cac trung tam
trong tai thwong mai trong xay dung nén
tang giai quyét tranh chap theo phuwong
thire tryee tuyén ¢ Viét Nam boi cong nghé
cao: Al, Big Data, Blockchain, NFT... Day
la mot giai phap c6 vi tri, vai tro rdt quan
trong boi khi co sp hd tro thich dang cua
Nha nuéc thi GQTC bang TTTM theo
PTTT c6 thé phat huy manh dwgc chic
nang va vai tro ctia minh. Nhiéu qudc gia
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trén thé gidi chi GQTC bang TTTM la chu
yéu, giai quyét qua toa an chiém mot ty
1é nho. Qua khao sat thuc té€, cac td chirc
phi Chinh phu chwa dwgc cac co quan, xa
hoi danh gia dung tam...; néu khong co sy
hd tro dung miic ciia Nha nuéce thi cac t&
chttc phi Chinh phu, trong d6 c6 GQTC
bang TTTM theo PTTT khong thé phat
huy hét vai tro cia minh trong viéc thuc
hién chttc ndng quan ly xa hoi dan su.

Thit hai, can ¢ su hd tro tir Chinh phu
va cac ban, bd nganh lién quan trong xay
dung nén tang GQTC bang TTTM theo
PTTT & Viét Nam boi cong nghé cao: Al,
Big Data, Blockchain, NFT..., do6 la: (i)
Chinh phu can cé co ché hd tro va khuyén
khich cac t0 chite GQTC ngoai toa an tai
Viét Nam GQTC thwong mai dién dién tte
bang ODR dé phit hop véi hdi nhap kinh
t€ the gidi; (i) Chinh phua can ¢ van ban
huwéng dan vé giao dich truc tuyén khi 6
tranh chdp xay ra thi phai thong qua mét
to chirc GQTC ngoai toa an st dung nén
tang ODR trudc khi khoi kién ra Toa an
nham giam tai luong an giai quyét cho hé
thong Toa an; (iii) Chinh phu can hd tro cc
t6 chirtc GQTC ngoai toa an stt dung nén
tang ODR dau tu co so ha tang cong nghé
thong tin, thiét bi, ky thuat cho GQTC;
(iv) Céac bd, nganh can xay dung Thong
tw lién tich nham tao sw thong nhat, dong
b trong xac minh, thu thap ching ct
dién tw; xac thye danh tinh dé hoat dong
thuwong mai dién t&t dugc minh bach, dam
bao hiéu lyc cua hop dong tranh hanh vi
Itra ddo, han ché huy hop dong hay giao
hang khong dung thoa thuan.

Thi ba, can sy chu dong vao cudc ctua
cac trung tam trong tai truc tuyén trong
xay dung nén tang GQTC bang TTTM
theo PTTT & Viét Nam boi cong nghé cao:
Al, Big Data, Blockchain, NFT... Cu thé,
cac trung tam trong tai can: (i) xay dung
bd quy tac riéng cho trong tai truc tuyén
dé dam bao tinh dac thu cia minh; (ii) dau
tw xay dung nén tang cong nghé GQTC
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hiéu qua, don gian va than thién; (iii) cong
khai cac nguyén tac tham gia phién trong
tai 4o va cach thitc tham gia; (iv) st dung
thw dién t va cac thong tin lién lac dién
te khac; (v) dau tue cong nghé cao dé€ luu
trte thong tin; (vi) st dung phan mém,
cong cu st dung tri tué nhan tao dé hd tro
trinh bay va phan tich; (vii) st dung cong
nghé phong diéu tran dé& GQTC.

Thir tw, can nang cao nhan thac va
niém tin cua nguroi dung doi voi hé thong
GQTC bang TTTM theo PTTT & Viét
Nam boi cong nghé cao: Al, Big Data,
Blockchain, NFT... Khi GQTC bang TTTM
theo PTTT ¢ Viét Nam boi cong nghé cao
ciing nhw dua mot cong cu mdi nhue ODR
vao ap dung trong hoat dong kinh doanh
va GQTC, chac chan sé ¢6 khong it rao can.
Do d6, dé 4p dung GQTC bang TTTM theo
PTTT o Viet Nam bdi cong nghé cao, truedc
hét can phai xay dung duoc niém tin cta
cac bén lién quan trong nhiing giao dich
thuong mai dién ti va trong GQTC phat
sinh. Co quan quan ly nha nudc, trong do
di dau la B Cong thwong can day manh
pho bién, tuyén truyén va dao tao can bo
thiye thi phdp luat, doanh nghiép cling
nhu nguoi tiéu dung vé nén tang ODR
va GQTC bang TTTM theo PTTT o Viét
Nam boi cong nghé cao dé€ cac doi tuong
nay nam rd dc diém, tinh chat, cting nhw
loi ich ctia hé thong ODR va GQTC bang
TTTM theo PTTT ¢ Viét Nam boi cong
nghé cao, tir d9, thiic day viéc sit dung mo
hinh nay mot cach rong rai.

Trudc khi dwa nén tang ODR va
GQTC bang TTTM theo PTTT & Viét Nam
bdi cong nghé cao vao van hanh d€ GQTC
trong linh viec TMDT, can bién soan tai
liéu cung cap nhitng huwdéng dan st dung
nén tang d6 mot cach cu thé, dé hiéu. bay
sé 1a cudn cam nang can thiét dé nguoi
dung c6 thé str dung bat ky khi nao can va
dé giai quyét duoc cac van dé ma ho gap
phai. D€ mo6 hinh ODR duoc xay dung
va 4p dung thanh cong, doi hoi phai co
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s tham gia va lién két chat ché gitra cac
co quan quan ly nha nuwdc véi cac doanh
nghiép tham gia vao thwong mai dién tt.
Hién nay tai Viét Nam, cdc doanh nghiép
van quen véi phuong phdp GQTC theo
kiéu truyén théng dan tdi viéc khach hang
chua thuee sy tin tedng khi mua hang trén
mang. Do d6, doanh nghiép TMDT can
phai la nguroi tién phong trong viéc ap
dung ODR va GQTC bang TTTM theo
PTTT ¢ Viét Nam boi cong nghé cao vao
hoat dong kinh doanh cua minh. Ngoai
ra, nguoi tieu dung khi mua ban va st
dung hang hoa, dich vu trong thuvong mai
dién tr can nhan biét dwoc quyén lgi cua
minh va nang cao nhan thttc bao vé loi ich
cho ban than, ttt d6 manh dan, cht dong
stt dung ODR va GQTC bang TTTM theo
PTTT & Viét Nam boi cong nghé cao dé€
bao vé loi ich cho chinh minh./.
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