PHAP LUAT VE XU PHAT VI PHAM HANH CHINH
DOI V61 V1 PHAM VE THGI HAN NOP HII SO KHAI THUE GIA TRI
GIA TANG - HAN CHE, BAT CAP VA DE KUAT KIEN NGHI HOAN THIEN
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Tém tit: Hién nay, cdc vi pham hanh chinh (VPHC) vé thoi han nép ho so khai thué gid tri
gia tang (GTGT) duwoc quy dinh khd chi tiét, tir d6 tao ra co sé phdp 1yj cho nguoi c6 thim quyén
thuc hién viéc x1t phat d6i vdi cdc vi pham nay. Bai viét phan tich m@t s6 bt cdp trong quy dinh
xit phat VPHC d6i v6i hanh vi vi pham vé thoi han ndp ho so khai thué GTGT, dong thoi dua ra
gidi phdp hoan thién.
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Abstract: Currently, regulations on administrative violations regarding the deadline for submitting
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1. Dt van dé

Thué GTGT (Value Added Tax - VAT)
la sac thué c6 ngudn gdc tir thué doanh
thu va Cong hoa Phap la qudc gia dau

tién trén thé giéi ban hanh Luat thué

GTGT vao nam 1954. Tinh dén nay, da c6
khoang 180 qudc gia trén thé gidi dp dung
thué€ GTGT!.

bé dat duoc muc dich thu va quan
ly thué€ GTGT hiéu qua, phap luat quy
dinh nguoi ndp thué phai khai chinh xac,
trung thuce, day du cac ndi dung trong
ho so khai thué GTGT. Bén canh do, Luat
Quan ly thué nam 2019 con quy dinh viéc
ndp ho so khai thué GTGT phai duoc thuc
hién trong thoi han nhat dinh. Theo Luat

! Lé Quang Thuén, “Kinh nghiém qudc t€ vé ap dung
thué GTGT ddi véi dich vu tai chinh”, Tap chi Tai
chinh, s& 636, nam 2016, tr. 49.
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Thué GTGT nam 2008 (duoc stta doi, bd
sung nam 2013) va khoan 1 Biéu 9 Nghi
dinh s6 126/2020/ND-CP cua Chinh phu
ngay 19/10/2020 quy dinh chi ti€t mot sO
diéu ctia Luat Quan ly thué'thi thué GTGT
dwoc khai theo thang, theo quy hodc khai
theo tirng lan phat sinh. D€ dat dwgc muc
dich thu va quan ly thu€ hiéu qua, phap
luat quy dinh nguoi ndp thué phai khai
chinh xac, trung thuc, day du cac noi
dung trong to khai thué theo mau do Bo
treong Bo Tai chinh quy dinh va ndp du
cac chiing ttr, tai liéu quy dinh trong ho so
khai thué€ véi co quan quan ly thué® Bén
canh d6, Luat Quan ly thué nam 2019 con
quy dinh viéc ndp ho so khai thué GTGT

* Email: Tranngocphu00@gmail.com
Hoc vién cao hoc, Truong Dai hoc Tra Vinh

2 biéu 42 Luat Quan ly thué nam 2019.
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phai dwgc thuc hién trong thoi han nhat
dinh tai diém a khoan 1 Diéu 44 nhu sau:

“Thoi han ndp ho so khai thué” doi véi thué

GTGT khai theo thang chdm nhdt la ngay thir
20 cuia thang tiép theo thing phdt sinh nghia
vu thué’doi voi trweong hop khai va ndp theo
thang. Thoi han ndp ho so khai thué” doi voi
thué’GTGT khai theo quy chdm nhdt la ngay
cudi cung cia thang diu cua quy tiép theo quy
phat sinh nghia vu thué doi véi trwong hop
khai va ngp theo quy”. Trong treong hop ké
khai thué GTGT theo tiing lan phat sinh
thi thoi han nép ho so khai thué cham
nhadt la ngay tht 10 ké tir ngay phat sinh
nghia vu thué®. Néu qua thoi han ndp ho
so khai thué¢ GTGT ma nguoi nép thué
khong hoan thanh nghia vu thi sé bi xt
phat VPHC.

2. Khai quat vé xit phat vi pham
hanh chinh d6i v6i vi pham vé thoi han
ndp ho so khai thué gia tri gia ting

Tkt quy dinh cua Luat Quan ly thué
nam 2019, Chinh pha ban hanh Nghi
dinh s6 125/2020/ND-CP (dwoc stra doi,
bd sung bdi Nghi dinh sd 102/2021/Nb-
CP) quy dinh xtt phat VPHC vé thu€, hoa
don (goi tat 1a Nighi dinh s& 125/2020/ND-
CP), trong d6 Diéu 13 quy dinh vé xtr phat
hanh vi vi pham vé thoi han nop ho so
khai thué.

biéu 13 Nghi dinh sd 125/2020/ND-
CP quy dinh ap dung hinh thttc xt phat
chinh 1a canh cdo hodc phat tién doi véi
cac VPHC vé thoi han nép ho so khai
thu€ GTGT. Theo do6, c6 mot hanh vi bi ap
dung hinh thttc x&t phat canh cdo la “ndp
ho so khai thué'qud thoi han tir 01 ngay dén 05
ngay”. Tuy nhién, viéc 4p dung hinh thttc
xtt phat canh cao d6i v6i vi pham nay
phai c6 thém diéu kién la nguoi vi pham
c6 “tinh tiét gidm nhe”. D61 voi cac vi pham
khac, Biéu 13 Nghi dinh s6 125/2020/ND-
CP quy dinh ap dung hinh thic x phat
chinh 1a phat tién. Diéu 13 Nghi dinh s6
125/2020/ND-CP chia ra cac khung tién
phat khac nhau, twong tng véi tinh chat

% Khoan 3 Diéu 44 Luét Quan ly thué nam 2019.
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va mttc dO cua hanh vi vi pham. C6 04
khung tién phat twong tng véi 04 nhom
hanh vi vi pham: 1) phat tién ttr 1.000.000
dong dén 2.500.000 dong doi voi ca nhan
(ttv 2.000.000 dong dén 5.000.000 dong
ddi véi to chirc); 2) phat tién ttr 2.500.000
dong dén 4.000.000 dong d6i véi c& nhan
(ttv 5.000.000 dong dén 8.000.000 dong
doi véi to chirc); 3) phat tién ttr 4.000.000
dén dong 7.500.000 dong ddi v6i ca nhan
(tte 8.000.000 dong dén 15.000.000 dong
ddi véi to chirc); 4) phat tién tir 7.500.000
dong dén 12.500.000 dong doi véi ca nhan
(ttr 15.000.000 dong dén 25.000.000 dong
doi voi t6 chikc). Tuy nhién, trong treong
hop s6 tién phat néu ap dung 16n hon s6
tién thu€ phat sinh trén ho so khai thu€ thi
s6 tién bi phat sé bang s6 tién thué phat
sinh phai nop trén ho so khai thué€ nhung
khong thdp hon 5.750.000 dong d6i vai ca
nhan va 11.500.000 dong d6i véi to chic.

Ngoai viéc ap dung hinh thtc x&
phat chinh la phat tién, chu thé thyc hién
VPHC vé thoi han nop ho so khai thué
GTGT con bi ap dung cac bién phap khac
phuc hau qua. Xét vé ban chat phap ly,
bién phép khic phuc hiu qua duoc 4p
dung nham khoi phuc lai tinh trang ban
dau ma vi pham da gay ra, da lam thay
do6i hodc khoi phuc nhitng quyén, loi ich
hop phap bi VPHC xam hai*. Diéu nay
khéc véi ban chat phap ly cua hinh thic
xt phat 1a lam thiét hai dén tinh trang ban
dau von c6 cua nguoi vi pham vé quyén
sO hitu tai san hay quyén nhan than®. Diéu
13 Nghi dinh s6 125/2020/ND-CP quy
dinh vé viéc 4p dung céc bién phéap khac
phuc hau qua: “budc ndp du s’ tien cham
ngp tién thuévao ngan sich nha nwéc”, “budc
nop hé so khai thué, phu luc kem theo ho so
khai thué”. Cu thé:

4 Nguyén Cuwru Viét, Gido trinh Ludt Hanh chinh Viét
Nam, Nxb. Chinh tri quéc gia, Ha N6i, 2013, tr. 524.

5 Cao Vii Minh (chu bién), Mgt s6'bién phdp khic phuc
hdu qua trong xir phat vi pham hanh chinh - Thuc trang
va hwdng hoan thién, Nxb. Chinh tri qudc gia, Ha Noi,
2019, tr. 127.
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- Bién phdp budc ndp du so tién chdm
nop tién thué vao ngian sich nha nwoc: Bay
1a bién phap nham budc cht thé VPHC vé
thoi han ndp ho so khai thu€ GTGT phai
nop lai da s6 tién thué cham ndp do hanh
vi vi pham ctia minh gay ra. Bién phap
khéc phuc hau qua nay duwoc ap dung ddi
voi tat ca cac VPHC vé thoi han nop ho so
khai thu€ GTGT.

- Bién phdp budc ndp ho so khai thué,
phu luc kem theo ho so khai thué: Day la bién
phap nham budc ch thé VPHC phai thuc
hién nhitng hoat dong nhat dinh nham
hoan thién cac gidy to, phu luc kem theo
trong ho so khai thué€ GTGT. Bién phap
khac phuc hau qua nay dwoc ap dung ddi
v6i hai hanh vi vi pham vé thoi han nop
ho so khai thué GTGT 1a “khéng ndp ho so
khai thué nhwng khong phat sinh s6 thué phai
nop” va “khong ndp cic phu luc theo quy dinh
vé quan ly thué’doi véi doanh nghiép cé giao

dich lién két kém theo ho so quyét todin thué

thu nhap doanh nghiép”.

Trén co s& quy dinh ctia Diéu 13 Nghi
dinh s6 125/2020/ND-CP, cac chitc danh
c6 tham quyén da xt phat nghiém minh
cac VPHC vé thoi han nop ho so khai
thu€, tir d6 dua hoat dong ké khai va ndp
thu€ di vao nén nép. Tuy nhién, bén canh
két qua dat duoc thi nhitng quy dinh hién
hanh vé xt phat VPHC d6i véi hanh vi vi
pham vé thoi han ndp ho so khai thué€ da
phat sinh nhiing bat cap nhat dinh.

3. Mot s6 bat cap trong cic quy dinh
xit phat vi pham hanh chinh déi véi
hanh vi vi pham vé thoi han nép hé so
khai thué gia tri gia ting

M6t 1a, Nghi dinh so 125/2020/ND-CP
van chiwa quy dinh ro truomg hop nao dp dung
hinh thirc xi¢ phat canh cio, trieong hop nao
dap dung hinh thirc phat tién doi voi hanh vi
“ndp ho so khai thué’qua thoi han tir 01 ngay
dén 05 ngay”

biéu 13 Nghi dinh s& 125/2020/ND-
CP quy dinh cad nhéan, td chtc VPHC vé
thoi han nop ho so khai thué GTGT bi ap
dung hinh thttc xt¢ phat chinh la canh cdo
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hodc phat tién. Néu canh cdo ap dung voéi
hanh vi mang tinh chat nguy hiém thap
cho xa hoi thi hinh thitc phat tién duoc
ap dung vdi hanh vi gay nguy hiém hoac
de doa gdy nguy hiém cao cho xa hoi.
Hinh thic x& phat nay dugc ap dung dé
danh vao loi ich kinh té ctia cdc chu thé
vi pham nham thé hién su trieng tri, ran
de, gido duc.

Hinh thttc x&t phat canh cdo duoc ap
dung d6i véi cac hanh vi “ndp ho so khai
thué” qud thoi han tir 01 ngay dén 05 ngay
va ¢6 tinh tiét giam nhe”. Nhu vay, viéc ap
dung hinh thttc x&t phat canh cdo phai
dong thoi thoa man hai diéu kién la “ndp
ho so khai thué’qua thoi han tir 01 ngay dén
05 ngay” va “ngueoi vi pham c6 tinh tiét giam
nhe”. Tuy nhién, theo khoan 2 Diéu 13
Nghi dinh s6 125/2020/ND-CP thi ciing
chinh hanh vi nay lai c6 thé bi phat tién tt
2.000.000 dong dén 5.000.000 dong. Vay
can ct vao tiéu chi nao dé nguoi c6 thadm
quyén lga chon hinh thtrc xt phat canh
cao hay phat tién?

Hién nay, Nghi dinh s6 125/2020/ND-
CP khong c6 quy dinh tiéu chi cu thé d€
can ctt vao do6 nguoi c6 tham quyén lua
chon hinh thirc xtt phat canh cdo hay phat
tién. Theo Diéu 22 Luat X ly vi pham
hanh chinh nam 2012 (duwoc stta d6i, bo
sung nam 2020 — viét tat 1a Luat XLVPHC)
thi “canh cdo dwoc dp dung doi voi cd nhan,
t6" chirc VPHC khong nghiém trong, c6 tinh
tiét giam nhe va theo quy dinh thi bi dp dung
hinh thirc x1¢ phat canh cdo hodc doi voi moi
hanh vi VPHC do nguoi chwa thanh nién
tir di 14 tudi dén dwoi 16 tudi thuc hién”.
Nhu vay, c6 thé thdy, néu cha thé VPHC
khong phai la nguoi chuwa thanh nién tt
du 14 tudi dén dwdi 16 tudi thi canh cio chi
dwoc ap dung khi hoi du hai diéu kién: 1)
VPHC khong nghiém trong va 2) VPHC
6 tinh tiét giam nhe.

Theo Biéu 13 Nghi dinh s6 125/2020/
ND-CP thi hanh vi “ngp ho so khai thué’qua
thoi han tir 01 ngay dén 05 ngay va cé tinh tiét
gidam nhe” quy dinh tai khoan 1 bi ap dung
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hinh thttc x& phat canh cdo. Trong treong

hop cha thé c6 hanh vi “ndp ho so khai thué

qud thot han tir 01 ngay dén 05 ngay” nhung
khong c6 tinh ti€t giam nhe thi bi phat tién
theo khoan 2. Tuy nhién, néu chu thé vi
pham c6 hanh vi “ndp ho so khai thué’ qua
thoi han tir 01 ngay dén 05 ngay va cd tinh
tiet gidm nhe” thi ngudi cé thAm quyén van
c6 thé 4p dung hinh thic phat tién theo
khoan 2 Biéu 13 Nghi dinh s6 125/2020/
ND-CP. Cu thé, theo khoan 4 Diéu 23 Luat
XLVPHC, tinh tiét giam nhe la can ct d€
giam muc tién phat boi “mikc tién phat cu
thé' doi v6i mot hanh vi VPHC la mirc trung
binh ciia khung tién phat dwoc quy dinh doi véi
hanh vi d6; néu cé tinh tiét giam nhe thi mikc
tién phat co thé giam xudng nhiweng khong duwoc
gidm qud mikc toi thiéu ciua khung tién phat;
néu o tinh tiét ting nang thi muec tién phat cd
thé ting lén nhung khong dwgc viegt qua mikc
tién phat t6i da ciia khung tién phat”.

Mot tinh hudng dat ra nhu sau: Mot
ca nhan thuc hién hanh vi “ndp ho so khai
thué qua thoi han tir 01 ngay dén 05 ngay”.
Khi xtr phat, cd nhan nay ¢ mot tinh tiét
giam nhe la “ngwoi VPHC da tw nguyén khai
bdo, thanh thdt hoi 16i”. Nhw vay, ngudi cd
thdm quyén sé xt phat cht thé nay bang
hinh thttc canh cao hay phat tién 1.000.000
dong dén dwéi 1.750.000 dong ddi véi ca
nhan do ¢6 tinh tiét giam nhe? RO rang,
trong trueong hop nay, phdp luat hién
hanh da khong c6 tiéu chi cu thé nham
tao ra cach 4p dung phap luat thong nhat,
tir 46 dan dén thuc trang 1a viéc ap dung
hinh thtrc xt phat canh cao hay phat tién
phu thudc hoan toan vao y chi cia ngwoi
c6 tham quyén x& phat trén co so “tiy
nghi hanh chinh”®. Quy dinh tai khoan 1 va
khoan 2 Diéu 13 Nghi dinh s& 125/2020/
ND-CP v6 hinh chung da dong nhat canh
cdo va phat tién, trong khi hau qua phap
ly ctia hai hinh thitc xt phat nay la rat
khac nhau.

¢ Cao Vi Minh, “Ban vé quyén tuy nghi trong hoat
dong cua cdc co quan hanh chinh”, Tgp chi Nha nudc
va phdp ludt, s6 11, ndm 2013, tr. 12.
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Hai 14, Nghi dinh s6' 125/2020/ND-CP
quy dinh chiea hop 1y vé mirc tién phat doi voi
hanh vi “ndp ho so khai thué'qud thoi han trén
90 ngay ké tir ngay hét han ndp ho so khai
thué, co phat sinh s6" thué phai ndp va nguoi
nfp thué'da ndp du so'tién thué, tien chdm ngp
vao ngin sdich nha nwéc truée thoi diém co
quan thué cong bd’ quyét dinh kiém tra thué,
thanh tra thué hodc trudc thoi diém co quan
thué’ldp bién ban vé hanh vi chdm ndp ho so
khai thué”.

Khoan 4 biéu 13 Nghi dinh s6
125/2020/ND-CP quy dinh hanh vi “ndp
ho so khai thué qua thoi han tir 61 ngay dén
90 ngay” bi phat tién thdp tir 4.000.000
dén 7.500.000 dong. Trong khi d6, khoan
5 Diéu 13 Nghi dinh s6 125/2020/ND-CP
quy dinh hanh vi “ngp ho so khai thué’qua
thoi han trén 90 ngay ké'tir ngay hét han ngp
ho so khai thué, co phdt sinh so thué phai ngp
va nguoi ndp thué'da np du so'tién thué, tien
cham ngp vao ngin sdach nha nwoc triedc thoi
diém co quan thué’cong bo’quyét dinh kiém tra
thué, thanh tra thué hodc trude thoi diém co
quan thué’ldp bién ban vé hanh vi chdm ndp ho
so khai thué” bi phat tién ttr 7.500.000 d6ng
dén 12.500.000 dong ddi véi ca nhan. So
véi hanh vi “ngp ho so khai thué'qua thoi han
tir 61 ngay dén 90 ngdy”, hanh vi quy dinh
tai khoan 5 Diéu 13 Nghi dinh s6 125/2020/
ND-CP mang tinh nguy hiém cao hon. Do
dé, nha lam luat quy dinh mtic tién phat
tién cao hon la hop ly. Tuy nhién, viéc gidi
han “trong trwong hop so tién phat néu dp
dung l6n hon so” tién thué phadt sinh trén ho
so khai thué'thi s0'tién bj phat sé bang so' tién
thué phat sinh phai ngp trén ho so khai thué’
nhwng khong thap hon 5.750.000 dong doi voi
cd nhin va 11.500.000 déng doi voi t6 chirc”
lai to ra bat hop ly vi trong mot s6 truong
hop, mttc tién phat cta hanh vi “ngp ho
s0 khai thué qud thoi han tie 61 ngay dén 90
ngdy” con cao hon hanh vi vi pham duoc
quy dinh tai khoan 5 Diéu 13 Nghi dinh s&
125/2020/ND-CP.

Ba la, tham quyén xir phat VPHC trong
Nghi dinh s6" 125/2020/ND-CP va mgt s6
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vian ban quy pham phdp ludt khic con chuwa
thong nhdt.

Nghi dinh s& 125/2020/ND-CP quy
dinh twong d6i cu thé vé thdm quyén xw
phat VPHC trong linh vyc thué ndi chung
va tham quyén xt phat d6i véi hanh vi

vi pham vé thoi han ndp ho so khai thué
GTGT néi riéng Theo d6, nhiéu chu thé

c6 thdm quyén xtt phat vé thué nhu Chu
tich Uy ban nhan dan cap huyén va cap
tinh, cong chtrc thudc co quan thué, luc
lwong thanh tra chuyén nganh.

Xét & goc do ly luan khoa hoc thi
Uy ban nhan dan 1a co quan hanh chinh
nha nuwdc c6 tham quyeén chung’ - tiec la
quan ly moi nganh, moi linh vgc trén
pham vi dia phuwong theo thim quyén
dwoc phén cdp. Xudt phat ttr chitc ndng
quan ly cdc linh vuc khac nhau tai dia
phuong nén Chu tich Uy ban nhan dan
- ngu’m dtng dau Uy ban nhan dan cac
cap dugc quy dinh tham quyén x& phat
VPHC. Luat XLVPHC quy dinh: “Chu
tich Uy ban nhdn din cdc cap co thdm
quyén xw phat VPHC trong cdic linh vuc
quan 1y nha nwoc ¢ dia phwong”. Ngoai
ra, d€ phan dinh tham quyén xt phat,
Luat XLVPHC con quy dinh “néu hanh
vi thudc tham quyén xir phat VPHC cia
nhiéu nguwoi thugc cic nganh khic nhau,
thi tham quyén xir phat thugc Chu tich Uy
ban nhin din cdp cé thim quyén xir phat
noi xay ra vi pham”. Trong mot vu viéc vi
pham véi nhiéu loai hanh vi thudc cac

nganh, linh vic khac nhau thi khong thé

giao vé cho bdt cit mot co quan chuyén
mon nao, cting khong thé xé nho vu nay
ra va duwa vé cho titng co quan Chuyén
nganh xt phat®. Do d¢, giao thdm quyén
XU phat cho Chu tich Uy ban nhan dan
cdp c6 tham quyén xt phat noi xay ra vi
pham la rat hop ly.

7 Nguyén Cteu Viét, Gido trinh Ludgt Hanh chinh Vit
Nam, Nxb. Chinh tri quéc gia, Ha N¢i, 2013, tr. 186.

8 Nguyén Canh Hop (cha bién), Binh ludn khoa hoc
Lugt Xir Iy vi pham hanh chinh ndm 2012, Nxb. Hong
btic, Ha Noi, 2017, tr. 373.
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Tuy nhién, viéc xt phat VPHC trong
cac linh vuc cu thé lai duoc diéu chinh
trong cac Nghi dinh ctia Chinh phug,
trong d6 co nhiéu Nghi dinh khong quy
dinh thdm quyén xu phat cho Chu tich
Uy ban nhan dan cac cap. Diéu nay dan
dén thuc trang la Chu tich Uy ban nhan
dan cac cadp khong c6 tham quyén xw
phat trong rat nhiéu ngémh linh vuc’,
dan téi vo hiéu hda nguyen tac “Chii tich
Uy ban nhin din cdc cdp cd tham quyen X1
phat VPHC trong cdc linh viec quan ly nha
nwéc ¢ dia phwong”. Quy dinh trén v hinh
chung cling lam mat gia tri cia nguyén
tac “néu hanh vi thudc thim quyén xi phat
VPHC ctia nhiéu ngw(‘yi thugc cic nganh khic
nhau, thi thim quyen xt¢ phat thugc Chu tich
Uy ban nhdn din cép c6 tham quyén xir phat
noi xday ra vi pham”.

Cu thé, theo Nghl dinh so 41/2018/
ND-CP thi Chu tich Uy ban nhan dan cac
cap khong c6 tham quyén xt phat VPHC
trong linh vuc kiém toan doc lap. Néu
treong hop mot cad nhan, t6 chic thuc
hién nhiéu hanh vi vi pham thudc cac linh
viee khdc nhau, trong d6 c6 vi pham thudc
linh vire ki€ém todn doc 1ap thi vé nguyén
tac chung la phai chuyen cho Chu tich
Uy ban nhan déan c&p c6 tham quyén xi
phat. Tuy nhién, do Chu tich Uy ban nhan
dan cac cap khong c6 thdm quyén xtr phat
VPHC trong linh vuc kiém toan doc lap
nén duong nhién thdm quyén xt phat cua
ca vu vi pham nay khong thudc vé Chu
tich Uy ban nhén dan céc cap.

Thuc t€ da chirng minh, nhiéu vi pham
vé thoi han nop ho so khai thué GTGT
dwoc phat hién cung véi cac vi pham vé

* Nghi dinh s6 75/2019/ND-CP ngay 26/9/2019 ctia
Chinh phu vé xt phat vi pham hanh chinh trong linh
viee canh tranh khong quy dinh thdm quyén xtt phat
cho Chu tich Uy ban nhan dan céc cdp. Tuong tu,
Nghi dinh s& 109/2013/ND-CP ngay 24/9/2013 ctia
Chinh pha xt phat vi pham hanh chinh trong linh
vire quan ly gid, phi, 1€ phi, hoa don cling khong quy
dinh th4m quyén xtt phat cho Chu tich Uy ban nhan
dan céc cap.
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kiém toan. Trong treong hop c6 vi pham
vé thu€ va vi pham vé kiém todn thi phai
chuyén cho Chu tich Uy ban nhan dan cdp
c6 thdm quyeén dé ra quyét dinh xtr phat.
Nghich ly la Chu tich Uy ban nhan dan cac
cap lai khong c6 tham quyén xt&r phat doi
vOi cac vi pham vé kiém toan doc lap. Vay
chu thé nao c6 thdm quyén x& phat? Diéu
nay gay kho khan cho cong tac xtt phat
vé thoi han nop hd so khai thué GTGT
trén thuc t€ boi néu chuyén cho Chu tich
Uy ban nhan déan xt phat thi ciing khong
dwoc ma “xé 16” ra titng vu viéc cho cac
chu thé c6 thdm quyén xt phat thi cling
trai luat.

4. Mot s6 dé xuat, kién nghi hoan thién

Mot la, diém a khoan 3 Diéu 4
Nghi dinh s6 118/2021/ND-CP ngay
23/12/2021 cta Chinh phu quy dinh chi
tiét mot s6 diéu va bién phdp thi hanh
Luat XLVPHC da dua ra nguyén tac xay
dung hinh thirc x& phat dé€ 4p dung véi
cac hanh vi vi pham. Theo d6, hanh vi vi
pham khong nghiém trong, cé tinh chat
don gian thi phai quy dinh hinh thtc
xtt phat canh cdo. Nhuw vay, khi hanh
vi vi pham dwoc nha lam luat quy dinh
ap dung hinh thitc x phat canh cdo thi
c6 nghia day la vi pham khong nghiém
trong, c6 tinh chat don gian. D6i chiéu
voi Biéu 13 Nghi dinh sé 125/2020/ND-
CP thi hanh vi “ndp hé so khai thué” qud
thoi han tir 01 ngay dén 05 ngay” co6 tinh
chat don gian va khong nghiém trong.
Do dd, quy dinh viéc ap dung hinh thttc
xt phat canh cdo d6i vdi vi pham nay la
hop ly. Minh dinh ché tai x& phat cling
sé x0a bo nghich ly la cung mot VPHC
vé thoi han ndp ho so khai thué nhw
nhau nhung c6 treong hop bi phat tién,
co treong hop chi bi xir phat canh cao.
Theo tac gia, khi tién hanh stta d6i Nghi
dinh s& 125/2020/ND-CP, Chinh phu
khong nén tiép tuc quy dinh cing chinh
hanh vi nay c6 thé bi ap dung hinh thttc
phat tién. C6 thé stta d6i Diéu 13 Nghi
dinh s6 125/2020/ND-CP theo hudng;:
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“Diéu 13. Xuk phat hanh vi vi pham vé
thoi han nop ho so khai thué

1. Phat canh cdo d6i voi hanh vi ngp ho so
khai thuéqud thoi han tir 01 ngay dén 05 ngay.

2. Phat tién tir 1.000.000 dong dén 2.500.000
dong doi véi hanh vi ndp ho so khai thué qua thoi
han tir 06 ngay dén 30 ngdy...”

Hai la, khoan 4 Diéu 4 Nghi dinh s6
118/2021/ND-CP dua ra nguyén tac hop ly
trong viéc xay dung cac khung tién phat.
Theo d6, quy dinh khung tién phat d6i voi
tieng hanh vi VPHC phai cu thé, khoang
cach gitta mtrc phat t6i thiéu va toi da ctaa
khung tién phat khong qua 16n. Cac khung
tién phat trong mot Diéu luat phai duoc
sap xép theo thit ti mtkc phat tit thdp dén
cao, diéu nay nham bao dam phan héa tinh
chat, mc d6 nguy hiém cho xa hoi ctaa
hanh vi vi pham. Vi 1é d6, chu thé VPHC
¢ khung tién phat cao hon trong mét diéu
luat phai bi phat tién cao hon so véi chu
thé VPHC ¢ khung tién phat thap hon, nhw
vay moi bao dam tinh khach quan, cong
bang trong viéc xtt phat. Do d6, Chinh phu
can bai bo quy dinh gidi han “trong trieong
hop sd" tien phat néu dap dung I6n hon so tien
thué’phat sinh trén ho so khai thué’thi so tién
bi phat sé bang s6tién thué phdt sinh phdi nép
trén ho so khai thué nhwng khong thap hon
5.750.000 déng doi voi ca nhan va 11.500.000
dbng doi voi t6 chirc” tai khoan 5 Biéu 13
Nghi dinh s6 125/2020/ND-CP. Nhu vay,
bat ct chu thé nao thuc hién hanh vi “ngp
ho so khai thué qua thoi han trén 90 ngay ké
tir ngay hét han nép ho so khai thué; cé phdt
sinh so thué’phai ndp va nguoi ndp thué'da ngp
du s tien thué, tién cham ndp vao ngan sdch
nha nwéce truede thoi diém co quan thué'cong b’
quyét dinh kiém tra thué thanh tra thué hodc
trude thoi diém co quan thué'lgp bién ban vé
hanh vi chdm ndp ho so khai thué” cing co
muc tién phat cao hon cha thé thuc hién
hanh vi “ndp h6 so khai thué’qud thoi han tir
61 ngay dén 90 ngay” bi phat tién thap tir
4.000.000 dén 7.500.000 dong.

Trong truong hop nhan thdy su can
thiét dé cao tinh nhan dao khi “so” tién
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PHAP LUAT VE XU PHAT VI PHAM HANH CHINH...

phat néu dap dung Ion hon so" tién thué phat
sinh trén ho so khai thué” thi Chinh phu
c6 thé quy dinh ndi dung nay thanh mot
tinh tiét giam nhe tai Diéu 6 Nghi dinh s&
125/2020/ND-CP™. Theo do, khi x phat,
nguoi co thdm quyén ap dung tinh tiét
giam nhe nay d€ phat mtc tién phat toi
thiéu cua khung tién phat. Diéu nay vira
bao dam tinh phan hoda, vira bao dam tinh
nhan dao trong xt phat VPHC vé thoi han
ndp ho so khai thué GTGT.

Ba la, Qudc hoi va Chinh phu can xem
xét mé rong tham quyén xt phat VPHC
trong linh vuc thué, héa don, kiém toan
doc lap cho chu tich Uy ban nhan dan cac
cdp dé dap ting yéu cau cta thuc tién quan
ly nha nuwéc. Diéu nay ciing phu hop véi
chu trrong mo rong thdm quyén xw phat
cho cac chttc danh 6 co s¢, giam tai ap lwc
cho cac chtrc danh cép trén.

5. Két luan

Khai thué€ la mot trong cac tha tuc
hanh chinh nguwoi nop thué€ phai thuc
hién dé thuc hién cac nghia vu thué voi
Nha nuéc. Viéc ndp ho so khai thu€ noi
chung va ho so khai thué GTGT ndi riéng
ding thoi han phap luat quy dinh sé gitup
co quan thué€ thong ké, kiém tra viéc thye
hién nghia vu thué mot cach kip thoi, day
du, tir 6 han ché€ tinh trang that thu ngan
sach nha nudc. Do vay, néu nguoi nop
thu€ vi pham quy dinh vé thoi han nop
ho so khai thué GTGT sé phai d6i dién voi
viéc bi xtt phat VPHC. Mdc du Nghi dinh
s0 125/2020/ND-CP da c6 quy dinh vé xt
phat VPHC d6i véi vi pham nay song cac
quy dinh nay van con ton tai nhiéu han
ché, bat cap. Vi vay, viéc nghién cttu cac
quy dinh phap luat vé xt phat VPHC d6i
v6i chu thé ¢6 hanh vi vi pham quy dinh
vé thoi han nop ho so khai thué€ GTGT la
hét stic can thiét, gop phan hoan thién hé
thong phap ludt va nang cao hiéu qua xu
phat d6i véi vi pham nay trong thuc tién./.

0 Hién nay, Diéu 6 Nghi dinh s& 125/2020/ND-CP
quy dinh tinh tiét gidm nhe, tinh tiét tding ndng trong
linh vic thué, hda don.
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1. Su tac dong cua dao ditc cong vu
d6i v6i phong, chdng tham nhiing

Nghi quyét Pai hoi Dai biéu toan
qudc khoa XIII cta Pang tiép tuc khang
dinh cong tac can bo phai thiee sir la “then
chét ctia then chét”, tap trung xay dung
dodi ngti can bd cac cap, nhat la can b cap
chién lwgc du pham chat, nang luc va uy
tin, ngang tam nhiém vu..., coi can bd la
cai goc ctia moi cong viée, la nhan to quyét
dinh sy thanh bai ctia cdch mang. Tuy
nhién, trong thoi gian qua, hang loat sai
pham duoc phat hién va x ly lién quan
dén tham nhiing dang ¢ mtc bao dong,
phan anh thuc trang suy thoai dao dtic
nghiém trong ctia mot bd phan khong nho
doi ngti can bg, cong chirc 6 Viét Nam, gay
mat long tin trong nhan dan doi véi nha
nudc va la tro luc 16n trong tién trinh phat
trién dat nuwde. Nghi quyét s6 27-NQ/TW
ngay 09/11/2022 Hoi nghi lan tht 6 Ban
Chap hanh Trung wong Pang khoa XIII
vé tiép tuc xay dung va hoan thién Nha
nudc phap quyén xa hoi chu nghia Viét
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Nam trong giai doan méi da khang dinh y
thirc chap hanh phap luat cia mot bd phan
can b, cdng chirc, dang vién va Nhan dan
chua nghiém; dong thoi, can tiép tuc day
manh phong, chéng tham nhiing, tiéu cuc.
D€ gop phan vao su thanh cong ctia cong
tac phong, chong tham nhiing ndi riéng va
cong cudc xay dung nha nudc phap quyén
xa hoi cht nghia Viét Nam noi chung, phai
xay dung doi ngti can bd dap ting yéu cau.
Nhiém vu trede mét va 1au dai, méot trong
nhitng yéu cau dat ra 1a phai ting budc
hoan thién dong thoi ca vé pham chat chinh
tri va pham chat dao duc doi véi doi ngti
can bd, cong chirc thuc thi cong vu. Pao
dtic cong vu o sy tac dong doi véi phong,
chdng tham nhiing & mét s6 phuong dién
sau day:

Thir nhadt, dao dtc cong vu kho c6 thé
tw hinh thanh nhu phan 16n cac quy tac
dao dtrc xa hoi thong thuong trong ti than

* Email: Anhdaohvhc@gmail.com
Tién si, Khoa Nha nuéc va Phdp ludt, Hoc vién
Hanh chinh Quéc gia
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PAO PUC CONG VU TRONG CONG TAC PHONG, CHONG...

moi cd nhan, ma trude hét va cht yéu phai
dwoc ddm bao boi cac hoat dong co chu
dich cua cac co quan cong quyén thong
qua cac bién phdap gido duc, tuyén truyén,
huwéng dan, rén luyén, cuing véi viéc dam
bao sy ton trong nghia vu tng xtr thong
qua co ché rang budc trach nhiém. Béi 1€,
dao duc cdng vu duoc hiéu 1a hé thdng
nhitng chudn murc, nguyén tac, quy tac ing
xtr mang tinh nghé nghiép déc thu, cu thé
ma cac chu thé ¢d lién quan phai nhan biét
duoc mot cach day du, truc tiép dé trén co
s& d6 nhan thiic dting dan, ton trong, tuan
thu nghiém chinh trong cac linh viec hoat
dong cong vu dwoc phan cong trong mot
co quan, t6 chirc nhat dinh.

Véi yéu cau xay dung ddi nga can bo
thanh tra dap tng chudn muec co ban la “ky
cwong, trach nhiém, can, kiém, liém, chinh,
chi cong vo tu”!, nganh Thanh tra da cu thé
hod thanh cac quy tac tmg xtt ctia cdn bo,
cong chttc, vién chirc nganh thanh tra trong
qua trinh thyece thi cong vu. Cu thé, tai Thong
tw s6 01/2021/TT-TTCP ngay 11/3/2021 cta
Thanh tra Chinh pht1 quy dinh quy tic ting
Xt cua can bg, cong chirc, vién chitc trong
nganh thanh tra va can b9, cong chirc lam
cong tac tiép cong dan van ban quy dinh
nhing chuan myc dao dtc ddc thu cta
nganh Thanh tra gan véi co ché rang buodc
trach nhiém, tir d6 cac chui thé ¢é cin ct bit
budc thuc hién dang quy dinh. Dién hinh
tai mot sO diéu khoan sau:

- Khoan 2 biéu 3 quy dinh: Luén cd y
thitc ren luyén, tu dudng dao dic; cd 161 song
lanh manh, chéng quan liéu, tham nhiing,
lang phi, cht nghia c4 nhan, co hoi, cuc bg,
be phai va cac hién tugng tiéu cuec khac.

- Khoan 1 biéu 10 quy dinh: Can bg,
cong chirc, vién chitc trong cac co quan
thanh tra nha nudc phai lam nhimg viéc

! Chi thi s& 345/CT-TTCP ngay 23/02/2012 cua Thanh
tra Chinh phu vé viéc ddy manh hoc tap va lam
theo tdm guong dao dic HO6 Chi Minh; nang cao
chét luong thuc thi cong vu, xay dung ddi ngt can
bd, cdng chitc, vién chikc thanh tra ky cwong, trach
nhiém, can, kiém, liém, chinh, chi cong vo tu

s6 KhoahocKiémsat

sau day: “a) Néu cao y thtc trach nhiém
phong, chdng tham nhiing va thwc hanh
tiét kiém, chong lang phi trong hoat dong
thanh tra. Thuc hién ding nguyén tac, ndi
dung, thdm quyén, trinh ty, tha tuc thanh
tra duoc quy dinh trong Luat Thanh tra,
Luat Phong, chong tham nhiing va cac van
ban phép luat khac cé lién quan; b) Co thai
do than trong, khach quan, toan dién khi
xem xét, danh gia su viéc; léng nghe, ton
trong cac y kién giai trinh hop ly cua doi
tong thanh tra, hudéng dan cho d6i tuong
thanh tra hiéu va thuc hién dung quy dinh
phap luat;...”

- Khoan 2 biéu 10 quy dinh: Can bg,
cong chitc, vién chitc trong cac co quan
thanh tra nha nuwéc khong duoclam nhiing
viéc sau day: a) Loi dung danh nghia can
b, cong chirc, vién chirc thanh tra dé thuc
hién hanh vi trdi phap luat lam quyén,
nhiing nhiéu, gay khé khan, phién ha cho
ddi twong thanh tra; sit dung phuong tién,
tai san ctia ddi twong thanh tra vi lgi ich
ca nhan; b) Tu van, moi gidi cho cac to
chttc, cad nhan ¢ trong nwdc va nwdc ngoai
vé cac cong viéc cb lién quan dén nhirng
cong viéc thudc tham quyén giai quyét
ctia minh va cac cong viéc khac ma viéc tu
van, mdi gidi d6 c6 kha nang gay phuong
hai dén loi ich qudc gia, dén co quan, don
vi; ¢) Nhan qua tang ctia d6i tuwong thanh
tra dudi moi hinh thitc; treong hop khong
ttr choi duwoc phai bao cao Nguoi ra quyét
dinh thanh tra hodc Tredng doan thanh tra
dé€ quan ly, xit ly qua tang theo quy dinh
cua phap luat;...”

Thir hai, ddc thu cia nhom chu thé thuc
thi cong vu la doi ngli can b9, cong chtrc
nhan danh quyén lyc nha nude d€ phuc vu
nhan dan véi nhitng quyén han va trach
nhiém theo quy dinh ctia phép luat. Do do,
cac cha thé nay can phai nang cao nhan
thirc vé dao dirc cong vu dé thuc hién dung
chttc trach ctia minh va gép phan vao cong
cudc ddu tranh phong, chdng tham nhiing.

Can b9, cong chttc, vién chitc la nhitng
nguoi sé quyét dinh dén két qua hoat dong
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cuia co quan, to chiee, don vi ma ho la nguoi
dai dién, nhan danh quyén luc nha nudc.
Do d6, yéu cau tat yéu la nhom chu thé
nay phai c6 nhiing hiéu biét, tri thic, ky
nang, cach ting xt phu hop véi tinh chat,
yéu cau chuyén mon va pham chat caa vi
tri viéc lam ma ho dam nhan. Céac phdm
chat bat buoc d6 c6 mot phan quan trong
d6 1a duoc hinh thanh, boi dap va ting
budc hoan thién trong sudt qua trinh cong
tac thong qua con dwong tu hoc hoi, ren
luyén, tu dudng ban than, song cha yéu
va truede hét phai duoc dam bao voéi vai
tro chu dong trong viéc phan cong trach
nhiém, giéi han sy uy quyén va cung voi
dé la sy trién khai dong bd cong tac giao
duc nhan thitc, gido duc ky nang ttr chinh
cac co quan, td chitc, don vi st dung lao
dong. Mat khac, viéc ban hanh cac quy tac
dao dtc trong thuc thi cong vu s€ bao ham
viéc rang bugc trach nhiém ttng xt¢ ctia cac
thanh vién, tham chi la sy han ché quyén
ca nhan khi cé nguy co xung dot loi ich
gitta cd nhan do vdi loi ich ctia nha nudc,
co quan, t0 chitc, don vi. Trong hé thong
cac chuan muc dao dic do, bén canh su
bao dam tuan tht phép luat, can phai gan
lién voi sy phat trién nhanh chéng caa doi
song chinh tri, kinh t€, xa hoi va yéu cau hoi
nhap qudc t& nham kip thoi giai quyét cac
van dé cap bach, lau dai nay sinh ttr thuc
tién. Mubn vay, cdc co quan cong quyeén
can phai c6 su nghién ctru, danh gia thuce
tién, xu huéng van dong ctia doi sdng dao
diic dé tir d6 dé ra cac chua truong, yéu cau,
nhiém vu lam co so cho viéc trién khai cac
gidi phap cu thé nham tang cuwong nhan
thirc vé dao diec cong vy, hudng téi muc
tiéu hoan thién pham chat, nhan cach cta
ting nhom doi twong can b, cong chirc,
vién chttc trong tirng nganh, linh vuc va
tirng co quan, t6 chirc, don vi.

Doi ngti can b, cong chire, vién chirc
la nguoi dai dién, 1a nhan td biéu dat trude
cong ching vé danh du, nidng luc nghé
nghiép, quan trong hon 1a phdm gia ctia co
quan, t6 chitc d6 ndi riéng va toan bd hé
thong chinh tri ndi chung. Néu motbo phan
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nhitng nguoi thiee thi cong vu vi pham dao
dutic cong vy, 1oi dung chirc vu quyén han
dé xay ra hanh vi tham nhiing hodc dung
tung, ti€p tay cho nhiing ké tham nhiing
thi mot mat lam giam sat hiéu qua cong
tac phong, chéng tham nhiing, mat khac
con gay anh hudng niang né dén long tin
cua nguoi dan d6i véi Pang va Nha nudc,
cing nhu sy hoat dong binh thuwong va
tinh liém chinh cta nén cong vu.

2. Thyc trang vi pham vé dao dirc
cong vu vé tham nhiing

Theo thong ké cua Bo Noi vy, tinh
dén ngay 31/12/2022, tong sO cong chiic
hanh chinh cdp huyén tro 1én la 254.757
nguoi; tong s6 can by, cong chirc cap
xa la 256.393 nguoi; tong s6 vién chic la
1.743.326 nguoi; s6 lwgng chuyén vién cao
cap la 2.706 nguoi*. Nhin chung, s6 luong,
chat luong d6i ngli can bg, cong chirc, vién
chirc da co ban dap tng duoc cac yéu cau
nhiém vy, ¢6 tinh than trach nhiém trong
cOng viéc, co y thirc t6 chirc ky luat va chap
hanh su phan céng cta t6 chiee, déng gop
vao sy nghiép phat trién kinh t&€ xa hoi
cua dat nudc. Trong boi canh hién nay,
véi su chuyén bién manh mé ctia co ché
thi treong, doi song ngwoi dan ting bude
duoc nang cao, xa hoi ngay cang phat trién
da tac dong nhiéu mat dén doi ngti can bo,
cong chirc, vién chire, tao si chuyén bién
16n vé tuw twdng, dao dikc 16i sdng cua can
bo, cong chirc, vién chtrc.

Tuy nhién, theo nhan dinh cua Tong Bi
thu vé phong, chdng tham nhiing, van con
tinh trang “Mgt bg phin cin bj, dang vién,
trong do6 co ca cin bg lanh dao, quan ly nhdn
thirc chwa ddy di y nghia, tdm quan trong ciia
cong tdc xay dung, chinh don Dang; chira néu
cao tinh thin trich nhi¢m, thiéu gwong mau,
phai nhat ly twong, giam sut y chi chién ddu,
ddc biét la sa vao chui nghia cd nhdn, noi khong

2 Cong thong tin dién ti BO NOi vu, S6'liéu thong ké
nganh N§i vu linh viee cdn bg, cong chire, vién chirc nha
nudc, https://moha.gov.vn/so-lieu-thong-ke-nganh-
noi-vu/linh-vuc-can-bo-cong-chuc-vien-chuc-nha-
nuoc-d891-t55330.html, truy cap ngay 12/02/2024
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di doi voi lam, vi pham ky ludt Dang, vi pham
phadp ludt cua Nha nweéc. Nang lwc lanh dao,
siec chién ddu, tw phé binh va phé binh; cong tdc
kiém tra, gidm st ciia nhiéu 0’ chirc ding va
cdan bg, dang vién con han ché. Hé thong chinh
tri 0 nwoc ta chwa thwc sw trong sach, vitng
manh nhw mong mudn; khong it cin bg, dang
vién, nhdt la nhitng nguoi ¢ chirc, cé quyeén,
lam viéc & nhitng nganh, linh viee dé phdt sinh
tham nhiing, tiéu cwc van thiéu tu duong va
ren luyén, vén sa vao chil nghia ca nhan, vi
pham cic quy dinh ctia Dang, phdp ludt cua
Nha nwoc, bi xi¢ ly ky ludt cua Ddang va xie
Iy hinh sw...””. Tinh trang quan liéu, tham
nhiing, lang phi, be phdi, chay chttc, chay
quyén, doc doan, vi pham ky luét... dién
ra ngay cang phttc tap hon; mot bd phan
can bg, cong chirc, nhan vién truc ti€p co
quan hé véi dan thi cva quyeén, hach dich,
sach nhiéu, gay du thit phién ha, khé khan
cho dan; mot s6 nguoi cé chirc, c6 quyén
gitt tdc phong quan cach, gia truong, phu
trach dia phuwong nao, don vi nao thi nhw
mot “Ong vua con” ¢ do.

C6 thé thay, nhitng viéc lién quan sai
pham vé dao dtic ctia can b9, cong chiic,
vién chtc trong giai doan hién nay xuat
hién chu yéu tap trung vao cac linh vuc
nhu dat dai, xay dung, y t€, giao thong,
giao duc... Trong d6, cé nhiéu vu viéc can
bo, cong chitc, vién chirc vi pham dao dtc
cong vu, dao dic nghé nghiép gay hau
qua nghiém trong, dién hinh mét sd vu
dai 4n nhu: Vu 4n Viét At lién quan dén 05
toi danh va 38 bi cao bao gom 02 cuu Bo
treong va nhiéu can bg; Vu gian 1an thi ce

® Toan véan phat biéu cua Téng Bi thu vé phong,
chdng tham nhiing tai Hoi nghi can bd toan quéc
quan triét, trién khai két ludn va quy dinh cta Ban
Chép hanh Trung wong Dang vé cong tac xay dung,
chinh dén Dang ngay 09/12/2021, https://moj.gov.vn/
ddt/tintuc/Pages/Chinh-Don-Dang.aspx?ItemID=52,
truy cap ngay 22/02/2024

* Cong thong tin dién t& Chinh phu, Xét xiz 2 cyu
B6 truong cimg 36 bi can trong Pai dn Viét A, https://
xaydungchinhsach.chinhphu.vn/dai-an-viet-a-truy-to-
2-cuu-bo-truong-cung-36-bi-can-119230930184729463.
htm, truy cap ngay 22/02/2024
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nam 2018° vdi hang loat bai thi dwoc nang
diém tai cac tinh Ha Giang, Son La, Hoa
Binh... Tai cac dia phwong, mét bd phan
cong chtrc lam cong tac dich vu cong cling
hach dich, ré ra, gay khé dé cho nguoi dan
dén lién hé cong tac; to ro thai do hach
dich, nhiing nhiéu khi giai quyét cong viéc,
goi y, voi vinh trong khi thuc hién nhiém
vy; b6t xén thoi gian lam viée, dun day
trach nhiém, giai quyét cong viéc sai quy
dinh, hwéng dan, giai thich cong viéc cho
nguoi dan mot cach long vong, kho hiéu,
thai do lam viéc hoi hot, thiéu nhiét tinh va
thiéu han tinh than thién hoic thiéu nhiét
tinh trong viéc ti€p cong dan; chua thuong
xuyén hoc tap boi dudng, nang cao trinh
dd chuyén mon, nang lyc cong tac han ché;
biéu hién cuc b, ken cua dia vi, ganh ti, be
phai, lgi ich nhém, trong thurc hién nhiém
vu chuyén mon...° Diéu nay da gay buc
xtc cho du luan xa hoi va suy giam long
tin cua nhan dan déi véi Nha nudc.

Ngay 30/01/2023, T6 chttc minh bach
thé gidi (Transparency International - TI)
da cong bd Bao cao Chi s6 cam nhan tham
nhiing (CPI) ndm 2023. Trong bang xép
hang nay, Viét Nam van tiép tuc ding
trong danh sach nhiing qudc gia c6 tinh
trang tham nhiing cao nhat trén thé gidi,
xép tht 77/180 quéc gia voi sd diém la
42/100". Hay nhu Bao cao Tong két 10 nam
cong tac phong, chong tham nhiing, tiéu

5 Dai truyén hinh Viét Nam, Nhin lgi dién bién vy dn
gian 1dn thi ci tgi Ha Giang ndm 2018, https://vtv.vn/
trong-nuoc/nhin-lai-dien-bien-vu-an-gian-lan-thi-
cu-tai-ha-giang-nam-2018-20191014163552587.htm,
truy cap ngay 22/02/2024

¢ Cong thong tin dién tir BO NOi vu, Thuc trang vé
dao dirc va trach nhigm cua cdn bg, céng chirc, vién chirc
tinh Dik Nong, https://moha.gov.vn/tintuc/Pages/
listbnv.aspx?Cat=855&ItemID=50489, truy cap ngay
20/02/2024

7 Hoai Phwong, Chi s6'cam nhin tham nhiing 2022: Vigt
Nam tiép tuc ting diém, thudc nhém nwée cd tién by noi
bat, Bao Thanh tra dién t, https://thanhtra.com.vn/
quoc-te/chi-so-cam-nhan-tham-nhung-2022-viet-
nam-tiep-tuc-tang-diem-thuoc-nhom-nuoc-co-tien-
bo-noi-bat-206757.html, truy cap ngay 20/02/2024
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cuc giai doan 2012-2022 cling da chi ra
nhitng “con s6 biét ndi” vé thuee trang tham
nhiing 6 Viéet Nam hién nay nhu: Uy ban
Kiém tra cac cdp da thi hanh ky luat hon
2.700 t6 chtic dang, gan 168 nghin dang
vién, trong d6 c6 hon 7.390 dang vién bi ky
luat do tham nhiing; cac co quan tién hanh
t0 tung ca nuwdc da khoi t6, diéu tra 19.546
vu/33.868 bi can, truy t0 16.699 vu/33.037 bi
can, xét xtr so tham 15.857 vu/30.355 bi cdo
vé cac t0i tham nhiing, chirc vy, kinh té®...

Thyc tién trién khai phong, chéng
tham nhiing ¢ Viét Nam trong thoi gian
qua da cho thay day la mot linh vuc dac
thtt, hét sitc kho khan, phtec tap, nhay cam
va ¢6 moi lién hé mat thiét dén cong tac
can bd. Gitra quyét tam chinh tri ctia Pang,

Nha nuwée va hanh dong thue t€ cia mot s6

cap uy, chinh quyén, co quan, don vi, can
by, dang vién, cong chirc, vién chirc con
khoang cach, noi khong di doi véi lam, con
tinh trang “trén nong dwoi lanh”; mot s6 cap
uy, to chtc déng, can b lanh dao, quan ly,
nhat la nguwoi diing dau chuira nhan dién day
du mtrc do suy thodi, “tw dién bién”, “tw
chuyén hod” tai dia phuong, co quan, don
vi minh; chua quyét tam va c6 bién phap chi
dao da manh, con thu d()ng, tréng cho vao
su chi dao, hudéng dan cua cép trén; khong
thirc hién nghiém nguyen tac tap trung dan
chu, chwa grong mau, thang than phé binh,
tw phé binh, dau tranh véi nhitng biéu hién
suy thoai, “tw dlen bién”, “tu Chuyen hod”,

tham chi con méc vao chu nghia ca nhan
cuc bd, loi ich nhém, bi cam dd boi 1oi ich
vat chat; tho o, vO cam trudc kho khan, birc
xuc cua nhan dan...””. Nhue vay, su suy

§ Minh Ngoc, Hoi nghi toan qudc tong két 10 nam cong tdc
phong, chong tham nhiing, tiéu ciec giai dogn 2012-2022,
https://ubkttw.vn/danh-muc/tin-tuc-thoi-su/hoi-
nghi-toan-quoc-tong-ket-10-nam-cong-tac-phong-
chong-tham-nhung-tieu-cuc-giai-doan-2012-2022.
html, truy cap ngay 15/02/2024

° Toan van phat biéu ctua Tdng Bi thu vé phong,
chdng tham nhiing tai Hoi nghi can bd toan quéc
quan triét, trién khai két luén va quy dinh cua Ban
Chép hanh Trung wong Dang vé cong tac xay dung,
chinh d6n Dang ngay 09/12/2021, Tldd
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thodi dao dttc noi chung va dao dttc cong
vu ndi riéng chinh la nguyén nhan co ban
cua tinh trang néu trén. Do d6, d€ dam bao
phong, chdng tham nhing hiéu qua thi yéu
cau nang cao nhan thic vé dao dirc cong vu
la yéu t6 tién dé, cd tinh quyét dinh hang
dau cho viéc xay dung doi ngti can bg, cong
chitc vira “hong” vira “chuyén” trong boi
canh Viét Nam hién nay.

3. M6t s6 nhiém vu, gidi phip ning
cao dao dirc cong vu gop phan phong,
chéng tham nhiing

Dé nang cao dao dac cong vu gop
phan phong, chong tham nhing, mot so
nhiém vu, giai phap quan trong cé thé
duoc ap dung trong boi canh hién nay la:

Thir nhit, can coi trong cong tac giao
duc dao dtrc cong vu, dao dirc 16i song cho
can b9, cong chttc, vién chirc vdi tu cach la
cac chu thé dai dién cho nha nudc, thuc thi
quyén luc. Trong d6, can nhan manh viéc
ti€p tuc doi mdi cong tac dao tao va boi
dudng dé nang cao trinh d6 chuyén mon,
nghiép vy, ban linh chinh tri, pham chat
dao dtc va 16i song trong qua trinh thuc
thi cong vu.

Thir hai, cac chinh sach dai ngo, khen
thudng can hop ly, phi hop véi thuc tién
dé dam bao cho nhitng nguoi lam cong
tac phong, chdong tham nhiing yén tam
cong tac va viing vang trong thuc hién
nhiém vu.

Thir ba, hoan thién co ché kiém soat
tai san va thu nhap, trong d6 thuc hién
nghiém tic viéc kiém soat tai san, thu nhap
cua nguoi c6 chirc vy, quyén han trong co
quan, to chtrc, don vi. Tang cuong tinh liém
chinh trong hoat dong cong vy, cac giai
phap ki€ém soat tai san can dong b, cong
khai, minh bach, tranh viéc lam hinh thtc,
qua loa. Bén canh d¢, xéy dng ché tai xt
phat nghiém minh d6i véi cac treong hop
vi pham, bao dam su cong bang trong ap
dung bién phap.

Thir tuw, ti€p tuc tang cuong cong tac
kiém tra, giam sat, thanh tra, ki€m toan,
diéu tra, truy to, xét xt va thi hanh an dé
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phat hién va x¢ ly nghiém cac hanh vi
tham nhiing, khong cé truong hop loai
trie. Xay dung co ché hop tac, phdi hop
trong cac cap, cac nganh nham dam bao
tinh lién thong, tinh cong khai va trach
nhiém trong hoat dong phong, chong
tham nhing.

Thir ndm, can tiép tuc nang cao nhan
thirc ctia cong dan hon nira vé tac hai caa
tham nhiing va tiéu cwec. Xay dung cac bo
chi s6 danh gia muic d6 hai long cua nguoi
dan ddi voi chinh quyén, bo tiéu chi duoc
xay dung cu thé thdng qua cac thude do vé
két qua cung cap va giai quyét cac dich vu
cong cho ngwoi dan.

Thir sdu, d6i mdi cac phuwong phap
danh gia can by, cong chitc theo hudng
dé cao két qua thyc hién cong vu dua trén
vi tri viéc lam ctia titng chitc danh, nhiém
vu. Doi méi s6 luong danh gia theo thang,
theo quy hodc theo ndam, phwong phap
va quy dinh danh gia phai thuc té, tranh
hinh thac.

Thit bay, dé cao vai tro cua cong tac
tuyén chon, quan ly va s& dung can b,
cong chtre, vién chire. Viéc diéu dong, bod
nhiém, luan chuyén, biét phai can cong
khai, minh bach trong quy trinh, trong vi
tri tuyén dung, tir d6 nguoi dan co co sd
dé duwoc biét, dugc kiém tra, duoc giam
sat thong qua viéc thuc hién dan chu o
O sO.

Thir tdm, nang cao trach nhiém cua
nguoi ding dau trong hoat dong cong tac
t0 chitc can bd. Mbi can bd, cong chire, vién
chttc xac dinh duoc vai tro cia minh trong
vi tri la cong boc cua dan.

Tém lai, dao dic cong vu la van dé
c6 tam quan trong rat 16n, anh huong truc
tiép dén su thanh bai ctia nén hanh chinh
quoc gia. Viéc hinh thanh cac giai phap
déu nham téi muc tiéu tao ra mdt moi
treong cong vu trong sach, minh bach
va tang cuong trach nhiém giai trinh, tt
dé gép phan day lui tham nhiing va xay
dung mot xa hoi cong bﬁng, phat trién bén
vitng. Day la nhitng budc di quan trong
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trong viéc cung ¢ niém tin ctia nguoi dan
vao hé thong chinh tri va cai thién chat
leong dich vu cong./.
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